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THE  SUPREME  COURT  OF  JUDICATURE 

OF 

TIIE   STATE   OF    NEW-YORK, 

I>Ulil2l»  TRX  T«fB  OP 

THE  TWENTIETH  VOLUME  OF  THESE  REPORTS. 


AMBROSE  SPENCER,  Esq.,  Ch^fJuHke.' 
JOSEPH  C.  YATES,  Esq.  (lUtxgwd  SepUmbtr  19, 1822.) 
f-  JONAS   PLATT,  Esq. 

JOHN  WOODWORTH,  Ee<^ 


Attorney  General. 
H^A^UEL  A.  TALCOT,  Esq. 


•    SOUTHERN  DISTRICT  OF  NEW-YORK,  ss. 

Bb  it  hemkmbkrxo,  That  on  the  eighteenth  day  of  June,  in  the  fortv-seventh  year  of  the  Inde- 
pendence of  the  United  States  ot  America,  Wii.i.tAiiff  Johnson,  of  the  said  district,  bath  deposited  in 
Ibis  office  the  title  of  a  book,  the  right  whereof  he  claims  as  author,  in  the  words  and  figures  following, 
to  wit ! 

"  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Judicature,  and  m  the  Court  tor 
the  Trial  of  Impeachments  and  the  Correcliou  of  Errpm,  ia  the  State  of  New- York.  By  William  Jen- 
sen, Counsellor  at  Law.    Vol.  XX.*' 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  "An  Act  for  the  encouragement 
of  learning,  by  securin^^  the  copies  of  maps,  charts,  and  books,  to  the  acMhorsard  propnetonof  sneneopies, 
during  the  times  therein  mentioned ;"  ana  also  to  an  act,  entitled,  "An  Act  supplementary  to  an  act, 
entitled,  An  Act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts,  and  books,  to 
the  authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned,  and  extending  the  benefits 
thereof  to  the  arts  of  designing,  engraving;,  and  etching  historical  and  other  prints." 

JAMES    DILL, 
Clerk  of  the  Soutlem  District  of  New-Yoric 

Entored  aooonling  to  Act  of  k>ugmm  In  the  xsar  ocm  thoosand  dght  hnndred  and  ttlj,  Vy  Maria  Johnson 
irido\r,  AUria  C.  Jobasoo,  KIIm  F.  Rinneij  WnUam  T.  Jotannon  and  Julia  8.  Johnion.  ofaUrltfU  orniUtam  Joboson 
daowH^,  iu  the  U»ra*8  (Hiw  of  ihd  lihoHot  Court  of  tin  doathem  l>b«trio(  of  Neii'  York 


C    r« 


TO 


AMBROSE    SPENCER,  ESQ. 


nATK 


CHtEF   JUSTICE 


OF 


THE   STATE. OP    NEW-YORK. 


Dear  Sir^ 

About  to  close  the  last  Volume  of  these  Reports,  I  cannot  suffer  it 
to  pass  from  my  hands,  without  expressing  my  grateful  acknowledgments  for 
the  kind  assi^itce  and  encouragement  received  from  yon,  during  their  prog- 
ress. The  continued  approbation  of  thtw^e  whose  judicial  determinatioiis  it 
has  been-  my  humble  duty  to  record,  while  it  animated  exertion,  has  afibrded 
the  most  pleasing  reward  for  the  unceasing  attention,  and  ai^xious  diligence, 
required  in  the  prosecution  of  a  long  and  laboHoud  work. 

Of  the  character  of  decision?  to  which  yoi^  have  so  largely  contributed,  it 
does  not  become  me  here  to  speidi.  Those  who,  m  the  course  of  their  pro- 
fessional dttendance'  on  the  court,  have  observed  your  unwearied  attention  to 
the  arduous  duties  of  your  judicial  station ;  your  promptness  and  facility  in  the 
despatch  of  business ;  the  readiness  and  ease  with  which  you  have  penetrated 
and  unfolded  cases  the  most  obscure  and  intricate,  placing  their  merits  in  the 
strongest  and  clearest  Eght;  the  force  and  precision  with  whic)|you  have 
stated  and  explained  the  reasons  and  gromids  of  every  judgmelit ;  and  your 
accurate  discrimination  and  just  application  of  the  authorities  adduced  in  their 
support, — ^know  best  how  to  estimate  the  extent  and  value  of  your  }udicial 
jshoTSy  and  to  do  justice  to  the  learning  and  ability  for  which  they  have  been 
so  eminendy  distingdished. 

Permit  me,  dear  dhr,  with  the  most  cordial  wishes  for  your  future  happiness, 
to  dedicate  to  you  the  concluding  volume  of  a  series  commenced  not  long 
after  your  appointment  to  the  Bench,  and  terminating  at  the  time  when  you 
ceased  to  preside  in  the  highest  Court  of  Judicature  of  the  State. 

With  sincere  respect, 

I  am,  your  obliged 

and  humble  servant, 

WILUAM  JOHNSON. 
New- York,  June,  18^. 
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CASES 

ARGUEP  AND  DETERMINEO 

Stt^reme  ®outt  of  3(uT)ri(atut< 

OF  TBS 

STATE  OF  NEW-YORK, 

01   MAT   TERM,    1822,    BEING   THE   FORTY-SIXTH   TEAR   OP     HA 

INDEPENDENCE. 


ll£MORANi>uM.-^/>iirtii^  tke  last  vtxcaiian  Mr.  Justice  Tan  Nebs  fo» 

signed  his  ofice  ef  a  judge  of  this  court. 


The  Overseers  of  the  Poor  of  the  Town  oj  Marble- 
town  against  The  Overseers  of  the  Poor  of  the 
Town  ol  Kingston;. 

THIS  cause  was  submitted  to  the  court,  by  the  counsel  for  Man^gM, 
the  parties,  without  argument,  upon  the  following  case :  The  b^iHf  thcTpar^ 
cause  came  before  the  Court  of  Sessions  of  Ulster  county,  in  Aprils  ties  are  slave*, 
ld21»  on  an  appeal  from  the  order  of  two  justices,  removing  a  ^'\i^R^L. 
pauper  from  the  town  of  Kingston  to  the  town  of  MarhUtown,  S0L8«M.d6.cb. 
The  Court  of  Sessions  dismissed  the  appeal,  and  confirmed  the  ^Vilsue^fe^^ 
order.  The  facts  were  these :  fVoncMca,  the  mother  of  the  pauper,  mate.  Where 
was  bom  in  1800,  in  the  town  of  Marbletoum,  of  parents  who  were  l^iSiS;i!d  a2 
Slaves,  tn  the  house  of  /.  H*  Htzsbrauck.  Her  master,  according  husbaiiiasiave, 
to  the  then  existing  law,  on  the  10th  of  December,  1801,  abandon-  e^^Jj^^^l^"''' 
ed  her  to  the  oTCrseers  of  the  poor  of  M.  Francisca  went  with  nor  the  former 
her  mother  to  Rochester^  and  thence  to .  New-PaltZy  and  about  S^I^f  ^^ISS 
*four  years  since,  her  grandmother  purchased  her  time,  and  she  1*21 

came  to  reside  with  her  at  Kingston,  In  1817,  she  married  the  the  children  o? 
slave  of  JET,  rediding  at  K.  By  her  husband,  she  had  a  child,  S^S^X^ISS! 
named  Dinah,  bom  in  K  Francisca  and  her  husband  cohabited  ditioo  of  their 
together,  as  husband  and  wife,  until  her  death,  which  happened  [|^th?r^^^ 

rifffais ;  and  tha 
taatody  and  control  of  them,  during  infancy^  belonn  to  the  mother,  as  if  the  father  were  mad ;  and  the 
aettiecaent  of  the  childrtn  belongs  to  the  town  m  which  the  mother  bad  her  last  legal  settlement,  without  regard 
toher  il«¥*  hnabaod.  (tf) 

f«)  Vid./adboll▼.l>l^<y,5C<Na.J^f  198.  /ocibofi  ▼.  £fy,  IM.  Sli.  S  JSra.  fltCat  156.  I  I£«b.  «M  60a 
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NEW -YORK,  soon  after -the  birth  of  Dinahy  and  about  a  year  ago.     The  bos 
^JJjJj^J^^  band  of  F.,  during  all  the  lime  of  their  marriage,  and  ever  since, 
Otkrseerb    resided  with  his  master,  an  inhabitant  of  Kingston.     After   the 
OF    Marbli-  death  of  her  mother,  Dinah  became  a  town  charge,  and  was  re- 
y.  moved  from  K.  to  the  town  of  M.y  as  the  place  of  her  last  legal 

^S^^wto     settlement.     The  question  was,  whether  the  settlement  of  the  pau- 

Eer  was  in  K,,  by  virtue  of  the  marriage  of  her  mother  in  £*.,  or  by 
irth,  or  otherwise. 

Platt,  J.,  delivered  the  opinion  of  the  court.  This  is  a  case 
made  on  an  appeal  by  the  overseers  of  the  poor  of  Marbhtovm 
against  the  overseers  of  Kingston^  in  the  Geneial  Sessions  of  Ulster 
county.  The  facts  are,  that  Francisca,  the  mother  of  the  pauper 
in  question,  was  born  of  slave  parents,  in  the  town  of  Marbhtovm^ 
in  1800;  and  in  1801,  pursuant  to  tHe  10th  section  of  the  act  of 
the  8lh  of  April,  1801,  (i  X.  ^  R.  ed.  616.)  she  was  regularly 
abandoned  by  her  master  to  the  overseers  of  that  town,  and  there- 
by she  became  a  free  pauper  of  that  town,  with  power  in  the  over- 
*  seers  to  draw  her  support  from  the  state  treasury,  &c.     In  1817, 

she  went  to  Kingston,  and  was  there  married  to  a  shve,  residing 
with  his  master,  Mr.  HasbroucJc,  an  inhabitant  of  that  town,  by 
which  slave  she  had  a  child,  Dinahy  the  pauper  in  question.  The 
mother  died  at  Kingston,  leaving  her  husband  living,  and  who  still 
lives  with  his  master.  Dinah  was  removed  by  ordet  of  two  jus* 
tioes  to  Marbletown,  as  her  place  of  settlement,  from  which  order 
there  is  an  appeal ;  and  we  are  called  on  to  advise  and  instruct 
the  Sessions.  It  is  clear,  that  by  force  of  the  statute  of  1801,  the 
mother  was  a  pauper  of  Marbletovm,  and  the  child,  Dinah,  would 
follow  the  condition  of  the  mother,  unless  her  marriage  with  a  slave 
in  Kingston  makes  a  difference  in  the  case. 

The  "act  concerning  slaves  and  servants"  {N.  It,  L,  201.  s. 
1*8]  2.)  declares,  that  all  marriages,  where  one  or  both  of  the  *parties 

are  slaves,  are  equally  valid  as  thougl)  the  parties  were  free,  and 
their  issue  is  declared  to  be  legitimate.  But  there  is  a  proviso,  that 
it  is  not  to  operate  as  an  emancipation.  It  is  a  rule,  that  children 
follow  the  condition  of  the  mother,  where  both  parents  are  slaves, 
and  a  fortiori,  it  ought  to  be  so  where  the  mother  is  free  and  the 
father  a  slave.  I  understand  the  object  of  this  statute  to  be  merely 
to  legalize  marriages  between  such  unequal  parties,  and  to  render 
their  offspring  legitimate  ;  and  I  cannot  admit  that  by  such  a  mar- 
riage^ Kfree  tvife  subjects  herself  to  the  custody  and  control  of  the 
slave  husband.  The  general  law  of  baron  and  feme  cannot  apply 
to  such  a  case.  The  husband  is  not  emancipated,  nor  is  the  wife 
enslaved  by  such  a  marriage.  I  am  inclined  to  listen  to  the  suggestions 
of  policy  and  humanity,  which  I  think  dictate  the  rule,  that  the  chil- 
dren of  such  marriages  shall  follow  the  condition  of  the  ^rcc  mjother, 
as  to  all  their  civil  rights  and  duties,  and  that  she  shall  have  the 
exclusive- custody  and  control  of  them,  as  though  their  father  were 
dead ;  and  in  reference  to  the  settlement  of  paupers,  I  think  the 
most  consistent  rule  will  be,  to  consider  the  children  of  such  mar- 
riages as  belonging  to  the  town  in  which  the  mother  had  her  last 
le^  settlement,  without  any  regard  to  her  slave  husband.  We  are, 
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tberefore,  of  opinion,  that  the  order  of  the  justices  for  removing  the  new- yom, 
pauper  to  Marbktown  ought  to  be  affirmed.  v^^ik^^^IXw^ 

BiSfELL 

Order  of  Sessions  affirmed.  v.      * 

Patk. 


Biss£LL  against  Payn. 

IN  ERROR,  on  certiorari  to  a  justice's  court.  Pay^i'sued  Bis-  Where  land  of 
seC, before  the  justice,  in  an  action  of  debt  for  rent  reserved  *on  a  *  **^^7*!i  l 
written  lease.  It  appeared,  that  during  the  term,  and  before  the  rent  undcrancx^u- 
had  accrued,  all  the  title  and  estate  of  P.,  the  lessor  in  the  demised  tioo,  pecdbgr  a 
premises,  were  sold  by  the  sheriff,  on  a  judgment  and  execution,  in  ^^^^^^  ^nd  be! 
(avor  of  a  stranger,  against  P.  The  sheriff,  on  such  sale,  had  given  fore  the  rem  has 
to  the  purchaser  a  regular  certificate,  and  filed  a  duplicate  thereof,  ^rtificale*"^  b 
pursuant  to  the  act,  entitled,  '^  An  act  in  addition  to  the  act  con-  given  lo  the 
cerning  judgments  and  executions,"  passed  April  12,  1820.  (sess.  J'u^t^^'  ^^^ 
43.  ch.  184.)  (a)  But  the  time  allowed  to  the  debtor,  (P.)  by  the  statute  passed 
statute,  for  the  redemption  of  the  premises,  had  not  expired ;  and,  /Jj^^^'^' 
of  course,  no  deed  had  been  executed  by  the  sheriff  to  the  purcha-  184.)  (a)  th« 
ser.  The  defendant  set  up  the  sale  and  certificate  as  a  defence  stanSff^^^ihe 
against  the  plaintiff's  right  of  action.  The  justice  overruled  the  sale  and  certifi- 
evidence  as  irrelevant,  and  gave  judgment  for  the  plaintiff  below,  unltf^^he^'lhne 
for  the  amount  of  the  rent  due.  for  redemption 

allowe<l  him  by 
■n        ry      •  TT  •    •  I  ■   •  ^1  ^''®  statuie  has 

Fer  Lurtam.  Upon  examtmng  the  provisions  of  the  statute,  expired,  and  the 
(sess.  43.  ch.  184.)  (a)  we  are  of  opinion  that  the  justice  decided  l^ccmedfto^^^^ 
correctly ._  The  statute  intended  to  leave  the  possession  and  enjoy-  ceive  and  sue 
ment  of  the  land,  after  the  sale  and  certificate,  and  until  the  time  wbich**have*"!n 
allowed  for  its  redemption  had  expired,  in  the  same  state  it  was  in  the  mean  time 
before  the  sale.  The  sale  of  the  land  is  provisional  only ;  and  ope-  ^^^if  and 
rates  like  a  decree  of  foreclosure  on  a  linortgage.  If  the  debtor  does  enjoyment  of 
not  redeem  his  land  within  a  year,  the  sheriff  is  then  directed  to  m^ns*"ji  [j^ 
execute  a  deed,  &c.  According  to  the  correct  practice  under  this  samestate^aaer 
statute,  the  sheriff's  deed  ought  to  bear  date  after  the  time  for  re-  S'^u^^Qe  "oi 
demption  has  expired.  The  certificate,  o/ iV*c(/',  transfers  no  title.  redempLion  has 
It  is  evidence  merely  of  an  inchoate  and  conditional  sale ;  and  until  fore  Uie*so?e' 
the  deed  of  the  sheriff  is  executed,  the  purchaser  has  a  Ken  only  on  And  the  sher- 
the  land ;  he  has  no  title  to  the  rent  which  has  accraed  prior  to  the  f^^  re^os^^t! 
time  when  the  right  of  redemption  expired.  The  terms  of  the  stat-  but  must  be 
ute  do  not  require  the  construction,  that  the  deed,  in  its  opera-  J-JJJ^  J^®'  *4! 
tion  and  effect,  shall  retrospect  to  the  day  of  sale,  which  demption  has 
must  always  be  fifteen  months  before  the  execution  of  the  deed  a^SU^Ii  cond'^ 
by  the « sheriff :  and  it  would  be  very  inconvenient  and  unjust  to  tionai  merely, 
deprive  the  judgment  debtor  of  the  rents  accruing  during  that  Saser,*mitirihe 
interval  of  time.     If  he  cannot  receive  *and  sue  for  such  rents,  it  1*51 

follows  that  no  person  has  a  right  to  collect  tjiem  ;  and  the  tenant,  shenfPs    deed 
during  that  time,  cannot  safely  pay  his  rent;  for  it  is  utterly  un-  if*f^°^*IJJJ 

the  lajid.  (b] 

J  a)  t  JUv.  Stat.  370. 
b)  VkL  Evtrtttn  v.  8mByer,%  WenddPt  Rtp.  Sfft.  £x  parte  Peru  Iron  Co,  7  Cow,  lUp, 
I  Van  RensieUury,  Sheriff  of  Onondaga,  1  id,  443^  Same  v.  Sheriff  of  Aibanu,\  id.  501. 
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lf]^-Y^K,  certain  whether  a  deed  will  be  given  at  all ;  or,  if  given,  whethef 
s.^^l^^'^^  it  will  be  to  the  purchaser  at  the  sale,  or  to  a  subsequent  judgmenl 
,  JACK90I      creditor.    The  judgment  must,  therefore,  be  affirmed. 

V. 

^■''•■'-  Judgment  affirmed. 


Jackson,  ex  dem.  Sherrill,  against  Brush. 

c^  ^2;  EJECTMENT  for  a  house  and  lot  in  Poughktepsie,  tried  be. 
pSt*  of"  the  foj'C  Mr.  Justice  Plait^  at  the  Dutchess  circuit,  in  1820.  The 
taidiord,  as  defendant,  by  agreement,  was  made  defendant  in  the  place  of 
flhouid  pay  the  Mo$t9  Armstrongs  Who  was  the  tenant  m  possession,  at  the  com- 
'*"*  *°*  ^  mencement  of  the  suit.  The  lessor  of  the  plaintiff  gave  in  evi- 
^r'to'render  dcncc  the  recofds  of  two  judgments  in  the  Supreme  Court  in 
an  aiionimeoi  favor  of  the  MtdUle  District  Bank  against  Robert  O.  Livingston, 
1  *  convey-  both  docketed  the  9th  of  August^  1816 ;  and  two  executions  issued 
"**i  d'^bus?''  ^^  ^hesame  judgments,  tested  the  14th  o(  Avgusty  1819,  returnable 
the  tLe,  abso-  CLt  the  October  term  following,  and  which  were  delivered  to  the 
of*ir  bUt^'b!  sheriff  on  the  22d  of  September^  1819.  Also,  a  deed  from  the 
tended  to  enal  sheriff  ofI>u^cA 6^5  to  the  lessor  of  the  plaintiff,  dated  January  Id, 
^  *!l*./T"?  1820,  for  the  premises  in  question,  for  the  consideration  of  e]£chty 

to  sell  the  land,    in  j         •*•        *w     *  \'  .  °     ^ 

and    par  the  dollars,  and  reciting  the  two  executions. 

^****t        d****      Moses  Armstrong  testified,  that  he  took  possession  of  the  prem- 
S^ti^''8tu^iusi  ises  in  question,  in  the  spring  of  1914,  under  Cornelius  Broum,  to 
if    an;r,     to  whom  he  paid  rent  for  two  years.   In  the  spring  of  1817,  one  Sleight 
as  against  his  informed  him  that  he  and  Robert  G.  Livingston  had  purchased  the 
•raditors.  (a)     property,  and  the  witness  then  paid  the  rent  to  Sleight  for  a  year 
and  a  half,  or  two  years,  to  which  Broum  made  no  objections.     Af- 
terwards, Brush,  the  defendant,  said  that  he  had  purchased  the 
premises  and  claimed  the  redt.    The  witness  informed  Sleight  and 
Robert  G.  Livingston  of  the  claim  of  the  defendant,  and  they 
f  ^6]  claimed  %  part  of  a  quarter's  rent,  but  finally  acquiesced  in  the 

right  of  the  defendant,  to  whom  the  witness  paid  the  whole  rent 
Robert  G.  Livingston,  a  witness  for  the  defendant,  testified,  that 
Cornelius  Brown  conveyed  the  premises  in  question  to  him  and 
Sleight,  in  March,  1817.  The  witness  and  Sleight  were  in  nego- 
tiation for  the  sale  of  the  premises  to  Brush,  who  agreed  to  give 
three  thousand  dollars  for  the  property ;  and  they  left  BrovmU 
deed  with  him  for  the  purpose  of  having  a  deed  drawn  from  them 
to  Brush,  but  the  bargain  was  broken  off,  in  consequence  of  Brush 
requiring  a  warranty,  which  Livingston  and  Sleight  refused  to  give. 
This  was  a  short  time  before  Brush  purchased  the  property  at  the 
sherifTs  sale.  The  deed  in  question  was  never  returned  to  Liv^ 
ingston  and  Sleight,  and  it  appeared  that  due  notice  was  given  to 
the  defendant  ^o  produce  it  at  the  trial,  which  he  had  declined  to 
do.  The  witni  is  further  testified,  that  the  conveyance  from  Brown 
(who  was  their  brother-in-law)  to  him  and  Sleight,  was  for  the 
purpose  of  securing  a  debt  due  from  Broum  to  the  witness,  and  to 
enable  them  to  «ell  the  pi;operty,  and  pay  BrounCs  debts,  retunung 

(a)  Vid.  Stward  y.  Jackton,  8  Cow,  Rep,  406. 
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die  surplus,  if  any,  to  Broxt^n ;  that  the  witness  informea  Brush  NEW  VORK, 
of  this  fkcl  at  the  time  of  the  negotiation  between  them,  and  that     M»y,^^^ 
the  deed  was  absolute  on  the  face  of  it.     That  at  the  time  the      jagkiov 
deed  was  executed,  he  heard  that  some  of  the  creditors  of  Brown      ^  ^• 
were  pressing  him  ;  and  he  thought  Brown  .would  not  be  able  to 
pay  his  debts  if  the  property  was  sacrificed.     That  immediately 
after  the  deed  was  given,  he  offered  the  property  for  sale  publicly, 
and  supposed  that  it  was  worth  enough,  at  that  time,  .to  pay  pll 
Brown's  debts.     The  witness  further  stated,  that  he  never  con- 
sented that  Armstrong  should  pay  rent  to  the  defendant,  or  that 
he  should  become  his  tenant,  except  on  the  supposition  that  the 
defendant  was  to  become  the  purchaser  of  the  property  from  the 
witness  and  Sleight.     The  witness  took  a  note  from  Brown  for 
the  balance  due  to  the.  witness  on  a  settlement,  of  673  dollars  and 
66  cants,  which  was  read  in  evidence ;  and  the  witness  stated  that 
part  of  the  note  was  for  about  300  dollars  due  to  him  from  Brown 
at  the  time  the  deed  was  executed,  and  the  residue  for  9  debt 
which  had  accrued  subsequently;  *and  that  this  note  was  assigned  1*7] 

by  him  to  the  lessor  of  the  plaintiff.  The  witness  was  objected 
to  by  the  defendant  as  incompetent,  but  the  judge  overruled  tha 
objection  ;  and  the  lessor  of  the  plaintiff,  to  whom  the  judgment 
had  been  assigned  by  the  Middle  District  Bank,  ex^uted  aj-elease 
to  the  witness  of  all  claims  under  the  judgments  and  executions. 
The  plaintiff  next  gave  in  evidence  a  quit-claim  deed  of  the  prem- 
ises to  him  from  Robert  G.  Livingston^  dated  September  13,  1819. 

The  defendant  gave  in  evidence  the  record  of  a  judgment  in 
the  Court  of  Common  Pleas  of  Dutchess  county  against  Cornelius 
Brown,  docketed  the  6th  of  Aprils  1818,  and  an  execution  issu^ 
thereon,  tested  January  22, 1818,  and  delivered  to  the  Ai&nS April 
11,  1818  ;  and  a  deed  of  the  sheriff  to  him,  on  a  sale  by  virtue  of 
the  execution,  dated  June  5,  1818,  for  the  consideration  of  355 
dollars,  for  a  part  of  the  premises  in  question  ;  also,  a  record  of  a 
judgment  in  die  Court  of  Common  Pleas. in  favor  ot  James  Wilson^  . 
against  Cornelius  Brown  and  Robert  G.  Livingston,  docketed  July 
8,  1818,  and  an  execution  issued  thereon  ;  also,  the  record  of  an- 
other judgment  in  the .  same  court  in  favor  of  E.  Sterns,  against 
Brown,  docketed  July  9,  1817,  on  which  execution  was  issued 
and  delivered  to  the  sheriflf.  The  defendant  then  gave  in  evidence 
a  deed  from  the  sheriff  to  him,  dated  October  6, 1818,.  for  the  con- 
sideration of  300  dollars,  reciting  the  two  last-mentioned  executions, 
and  conveying  to  the  defendant  the  other  part  of  the  premises. 

It  was  proved,  that  about  the  time  of  the  first  sale  by  the  sheriff 
to  the  defendant.  Sleight,  on  being  asked  if  he  was  going  to  attend 
the  sale,  said,  that  the  deed  to  him  and  Livingston  was  given  for 
the  purpose  of  selling  Brown^s  property,  to  pay  his  debts  ;  and  if 
aiiy  thing  was  )eft.  Brown  was  to  have  it ;  that  he  {Sleight)  had 
made  no  advances,  though  Livingston  had  ;  and  that  he  XSltight) 
had,  therefore,  no  interest  in  the  property.  At  the  time  of  the 
sale,  it  was  understood  that  Livingston  and  Sleight  had  a  deed  of 
the  premises. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
Ibc  court,  on  a  case  containing  the  facts  above  stated. 
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NEW -YORK,  *Oakley,  for  the  plaintifT,  contended,  1.  That  the  attornment  of 
^J^^*^*  Armstrong  was  void.  There  was  no  evidence  that  it  was  with  the 
consent  of  LitfingstoUj  and  he  must  still  be  considered  as  the  ten- 
ant of  the  lessor.  {Jackson,  exTlem.  Sagoharie,  v.  Dobbin,  3  Johns. 
Rep.  223.  Jackson,  ex  dem*  Vandeuzer,  v.  Scissam,  3  Johns.  Rep. 
499.  Jackson^ ex  dem.  Smith,  v.  Stewart,  6  Johns.  Rep,  34.  JircAr- 
«on,  ex  dem.  Davy,  v.  Watts,  7  Johns.  Rep.  157.  Jackson,  ex  dem. 
Anderson,  v.  Mvltod,  12  JoAtm.  Hep.  182.  1  Caines's  Rep.  444 
2  CfltnM,  215.) 

2.  That  the  declarations  of  Sleight  were  not  admissible  evidence. 
The  rights  of  tenants  in  common  are  distinct ;  and  one  cannot  be 
allowed,  in  any  way,  to  defeat  the  right  of  his  co-tenant.  If  he 
cannot  do  this  by  deed,  a  fortiori,  he  cannot  by  parol  declarations. 
Again  ;  he  was  offered  as  a  witness  to  prove  that  the  deed  was  in 
trust ;  but  he  was  inadmissible  for  that  purpose.  (7  Johns.  Rep. 
186.  .  10  Johns.  Rep.  336.  358.  16  Johns.  Rep.  302.  306.  1 
Johns.  Chan.  Rep.  342.) 

3.  Livingston  had  an  interest  in  the  premises  which  was  bound 
by  the  judgment,  and  might  be  sold  by  the  execution.  He  was 
either  seised  of  the  premises  absolutely  in  fee,  or  is  to  be  consid- 
ered as  a  mortgagee  in  possession ;  or,  thirdly,  he  must  be  deemed 
a  trustee  for  the  creditors,  after  payment  of  the  debts  of  Brown. 
We  contend  that  he  was  a  mortgagee  in  possession.  An  equity 
of  redemption  may  be  sold  under  an  execution  against  a  mortgagor 
in  possession.  {Waters y.  Stewart,  1  Caines*s  Cases  in  Error,  47.) 
But  before  foreclosure,  the  mortgaged  preYnises  cannot  be  sold 
under  an  execution  against  the  mortgagee.  {Jackson  v.  WiUard, 
4  Johns.  Rep.  41 — 43.)  The  residuary  interest  of  Brown,  after 
payment  of  his  debts,  could  not  be  sold  on  an  execution  against 
him.  ( Wilkes  v.  Ferris,  5  Johns.  Rep.  335.  8  East,  467.  485.) 
The  only  remedy  is  in  the  Court  of  Chancery  for  an  account.  The 
court  having  decided  (4  Johns.  Rep.  43.  6  Johns.  Rep.  294.  7 
Johns.  Rep.  282.)  that  the  premises  could  not  be  sold  under  an 
execution  against  a  mortgagee  out  of  possession,  it  seems  to  be 
impliedly  admitted,  that  if  he  is  in  possession  it  may  be  sold. 
Though  a  judgment  at  law  is  not  a  lien  on  a  mere  equitable  inter- 

[  *  9  ]  est,  *a  judgment  and  execution  will  pass  any  interest  which  a 

court  of  law  can  protect.  {Bogert  v.  Perry,  1  Johns.  Ch.  Rep. 
56,  57.)  This  court,  in  Jackson,  ex  dem.  Stone,  v.  Scott,  (18 
Johns.  Rep.  94.)  decided,  that  a  person  in  possession  of  land  under 
a  contract  for  the  purchase  of  it,  had  an  interest  in  it,  which  might 
be  sold  on  execution.  (1  Johns.  Rep.  205.  16  Johns.  Rep.  189. 
192.)  Now,  Livingstoivs  possession  being  united  with  his  legal 
title  as  mortgagee,  there  is  an  interest  which  might  be  sold  undei 
the  execution. 

But  if  L.  is  not  deemed  a  trustee  in  possession,  yet  his  interest 
is  so  absolute  and  entire,  as  against  Brown,  that  it  may  be  sold. 
So  that,  whether  L.  is  considered  as  the  owner  in  fee,  or  a  mort- 
gagee in  possession,  or  a  trustee,  he  had  an  interest  which  might 
be  sold  under  the  execution.  It  may,  perhaps,  be  objected,  that 
the  deed  from  Brovm  to  S.  and  L.  is  void,  on  account  of  the  re 
fliduary  interest  reserved  to  B. ;  but  that  is  merely  after  payment 
12 
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of  all  his  debts,  and  is  no  more  than  the  law  would  give  him.  NEW-YORS 
Again,  creditors  only  can  make  this  objection,  and  the  conveyance  y^^^^^^^ 
was  for  their  benefit.  Such  a  residuary  interest  exists  in  every 
case  where  property  is  assigned  to  pay  debts ;  but  unless  the  con- 
vejrance  is  colorable,  and  made  for  the  sake  of  such  a  resulting 
trust,  it  is  not  void.  {fVilkes  v.  Ferris^  5  Johns.  Rep.  335 — 345.) 
4.  But  considering  this  conveyance  as  a  mortgage,  then  the 
lessor  of  the  plaintiflT  was  the  assignee  of  that  mortgage,  by  the 
assignment  of  the  debt  to  him  by  the  bank,  as  well  as  by  the  quit* 
claim  from  L,  to  him ;  and  as  assignee  of  the  mortgage  he  may 
maintain  ejectment. 

Bnishj  contra,  insisted  that  the  deed  could  not  be  considered 
as  a  mortgage,  nor  was  it  recorded  as  a  mortgage.  There  was  no 
debt,  note,  bond  or  account  due  to  L,  It  was  proved  not  to  be 
an  absolute  conveyance  ;  and,  indeed,  that  seems  to  be  admitted. 
If  any  thing,  it  must  be  a  deed  in  trust ;  and,  as  such,  it  is  clearly 
fraudulent  and  void.  {Hyslop  v.  Clarke  14  Johns,  Rep.  458.  Mur^ 
ray  v.  RiggSj  15  Johns.  Rep.  571.)  The  lessor  was  out  of  posses- 
sion, and  the  sale  under  the  judgment  and  execution  against  L. 
was  subsequent  *to  the  purchase  of  the  defendant.  (Jackson,  ex  [  *  10 1- 
dem.  Marten,  v.  Bush,  10  Johns.  Rep.  223.  Jackson,  ex  dem. 
Bowne,  v.  Htnman,  10  Johns.  Rep.  292.) 

.Tates,  J.,  delivered  the  opinion  of  the  court.  A  question  is 
made  with  regard  to  the  attornment  o^Moses  Armstrong,  the  ten- 
ant in  possession,  to  the  defendant. 

It  is  objected,  that  this  attornment  is  void ;  and  that  Brush 
being  made  defendant,  as  landlord,  by  consent,  the  lessor  is  enti- 
tled to  the  possession  as  against  him,  in  the  same  manner  as  he 
would  be  against  Armstrong,  as  his  tenant. 

The  facts  disclosed  by  the  case  on  this  subject  abundantly  show 
that  the  lessor  of  the  plaintiff  ought  not  to  recover  on  that  ground. 
U  Armstrong  had  attorned  without  the  assent  of  Livingston  and 
Sleight,  the  plaintiff's  recovery  could  not  be  avoided.  The  attorrir 
ment  would  have  been  void  under  the  statute,  and  Brush  having 
been  made  defendant,  as  landlord,  by  the  lessor's  consent,  the 
settled  principle  between  landlord  and  tenant,  in  relation  to  at- 
tornment, must  have  controlled  the  case.  The  fact,  however,  is 
otherwise  ;  it  not  only  appears  that  it  was  done  with  their  knowl- 
edge and  acquiescence,  but,  from  Livingstones  testimony,  it  would 
*8eem  they  assented  to  it.  He  states,  that  he  never  consented 
Armstrong  should  pay  rent  to  the  defendant,  or  should  become 
his  tenant,  except  on  the  supposition  that  Brush  was  to  purchase 
of  him  or  Sleight.  His  supposition  does  not  alter  the  fact ;  (if 
those  were  his  impressions  at  the  time)  he  ought  to  have  consun^ 
mated  the  sale  before  he  gave  his  assent  to  the  change  of  tenancy. 
Sleight^s  claiming  the  rent,  after  the  defendant's  purchase  at  the 
fherifTs  sale,  up  to  a  specified  period,  shows  an  acquiescence, 
vhich  amounts  to  an  assent  on  his  part,  presenting  a  case  clearly 
excepted  by  the  statute,  (I  N.  R.  L.  443.)  and  within  its  provis- 
ions, beih2  an  attornment  with  the  privity  and  consent  of  the 

13 
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KEW-Tcyuc,  landlord.     At  all  events,  it  is  sufficient  to  prevent  a  recovery  on 

,^_5JlI2^  ^^^  ground  of  tenancy.  This  is,  also,  conclusive  against  the  les- 
8oi'*s  claim  under  the  quit- claim  deed  of  the  13th  September,  1819, 
iVom  Livingston  to  him,  because  the  premises  were  held  adVersely 

f  •TlT        "^y  ^^^  defendant,  &t  the  lime,  so  *that  nothing  could  p»ass  by  it. 

*  •■         The  lessor's  fight  to  recover,  therefore,  depends  altogiether  on  the 

validity  of  the  d^ed  froth  Cornelius  Brown  to  Livingston  and 
Sleight,  given  in  Marchy  1817. 

It  cannot  be  questioned  but  that  Cornelius  Brown  was*  largety 
indebted  ai  the  date  of  the  above  conveyance.  Livingston  himself 
states,  that  he  heard  some  of  his  creditors  vrere  pressing  at  the 
time.  The  record  of  one  of  the  judgments  under  which  the  de- 
fendant purchased,  was  filed  the  9th  of  Ju/y,  1817,  and  the  suit 
commenced  as  of  the  preceding  April  term.  This  was  almost 
immediately  subsequent  to  the  conveyance  by  Brown.  The  cir- 
cumstances that  tlie  grantees  Were  bfothers-in-law  to  the  grantor, 
and  that  Sleight,  one  of  them,  does  not  pretend  to  have  had  any 
dbmand  against  him,  at  a'ny  time,  and  that  they  had  possessed 
the  premises  for  near  (wo  years,  without  doing  any  thing,  throw  a 
cloud  over  the  transaction,  and  show  its  true  character ;  and  the 
explanation  given  by  Livingston  is  not  sufficient  to  change  it. 

If  this  deed  had  been  given  to  Livingston  alone,  to  secure  the 
alleged  debt  of  300  dollars,  and  the  existence  of  that  debt  at  its 
date  had  been  shown,  it  v^ould  pi^sent  a  different  case ;  but 
Sleight,  who,  according  to  Livingstones  testimony,  had  no  demand 
against  Brown^  is  made  a  co-grantee,  and  it  cannot  be  pretended 
that  an  existing  debt,  due  Livingston  at  the  da/e  of  the  deed,  has 
been  shown.  The  period  of  settlement  between  them  appears, 
by  the  date  of  the  note  given  fbr  the  alleged  balance,  to  be  in 
April,  1818,  long  subsequent  to  the  docketing  of  one  of  the  judg- 
ments under  which  the  def<^ndant  claims  title  to  part  of  the  prem- 
ises, and  when  near  two  years'  rent  had  been  received,  which,  if 
specially  accounted  for,  we  must  suppose  would  have  been  suffi- 
cient to  pay  off  the  amount  stated  to  have  been  due  at  the  date  of 
the  deed.  No  particular  statement  of  the  accounts,  as  adjusted 
at  that  time,  appears ;  Livingston  only  declares  that  the  note  was 

fiven  for  673  dollars  and  66  cents,  the  amount  of  a  balance  due 
inri,  partly  for  a  debt  before  the  giving  of  the  deed,  and  partly  for 
an  account  accrued  subsequently.  From  the  facts  and  circum- 
stances disclosed  in  the  case,  it  seems  manifest  that  the  convey- 
[  ♦  12  ]  ance  *from  Brovm  to  Livingston  and  Sleight  was  without  con- 
sideration, and  made  with  an  intent  to  hinder  and  delay  creditors, « 
and,  of  course,  void  by  the  statute  of  frauds. 

The  lessor  of  the  plaintiff,  then,  if  this  deed  is  inoperative  and 
void,  can  take  nothing  by  the  sheriffs  deed,  on  the  judgments 
and  executions  against  Livingston ;  nor  can  the  deed  be  deemed 
Operative,  as  a  mortgage,  because  no  existing  debt  satisfactorily  ap- 
pears, a(  the  time  it  was  given.  Judgment  must  be  entered  for 
the  defendants. 
14 
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DiEFFENDORP    OffOinst  T»E  TRUSTEES  OF  THE   REFORMED   '^-^iT^'^'"^^ 

Calvinist  Church  of  Canajoharie.  dobf 

IN  ERROR,  on  eertiorori  to  a  justice'^  court.  The  trustees  cf Ivr"? 
of  fhe  Reformed  Calrinist  Ghureii  at  Canajoharie,  m  the  eounty  of  Church. 
Montgomery ^  sued  Dieffendorf  before  the  justice  for  the  amount  x>.8ob«cribed 
of  his  subscription,  by  which  "he  engaged  to  pay  them,  annually,  a  wnUn^,  bj 
oae  dollar  and  fifty  cents,  and  a  bad  of  wood,  '^-for  the  support  ^^  ^  ^ 
of  the  ministry  of  the  said  church,  as  Ion?  as  the  Rev.  John  I.  to  the  Trustee* 
Wadk  is  and  reAiains  our  regdar  preacher."  It  appeared,  that  in  JJ  cSmHSmi 
Syiemhtr,  1816^  the  dasM  of  Montgomery  tried  and  deposed  Mr.  Church  of  Cm- 
f¥0ckj  for  immora]  conduct.  On  the  same  day,  he  appealed  to  Ih^*tSl^ty  of 
il^i^  particular  $ynod  of  the  Dutch  Chttrch;  and  in  Novetkber,  1816,  ^'»  aonoaiiy. 
thai  $yn9d  resolved,  "  that  the  appeal  be  sustained,  on  the  ground  ^  ^^  ^ 
of  informal,  irregular  and  unconstitutional  proceedings  by  -the  aioadofwood^ 
dauis  of  Montgomery  in  the  case."     The  particular  sjmod  then  ^rt  of  ihe  ^^ 


mill- 


recommended that  the  consistories  of  Stone^Axabia,  Fort  Plain  mtryofthesaid 
and  Westerlo  should  meet  and  inrestigate  the  rumors  and  chaises,  2iheRcv.jSS[ 
and  prefer  a  complaint  *^?ainst  ]Vfr.  fVack  to  the  classis^  of  ]mmt-  [  *  13  1 
gomery]  if  they  saw  fit.  T%ose  three  consistories  never  met.  The  /.  Waek  n  and 
dassis  of  iir,  at  their  next  meeting,  in  January,  1817,  having  no  JX*%rewhI 
charges  presented  to  them  against  Mr.  Wack,  resolved,  that  the  bt." 
Rev.  Mr.  fVaek  be  reinstated  in  full  communion  with  his  congre-  ^<.TSf  //i?*'S 
gallon,  and  m  the  exercise  of  his  mmistenal  functions.  At  the  the  ecciestMti- 
next  meeting  of  the  ehssis  of  M.,on  the  6th  of  May,  1817,  a  reso-  fHi^A/blw 
kitioB  was  passed,  declaring  that  the  last  order  or  resolution  of  the  Dutch  church) 
dassiay  for  reinstating  Mr.  S"!,  was  irregular  and  void.  At  the  next  j^^^  ^'J^. 
meeting  of  the  same  classis,  <mi  the  12th  of  May,  1817,  it  was  re-  duct;  but  on 
solved, "  that  Mr.  W.  shouJd  still  be  considered  as  deposed  from  his  3^|fhl\?rfSt 
ofllce  as  minister  of  thegospeL"'  On  the  13th  of  January,  1820,  tribunal  ofUiat 
at  another  meeting  of  the  same  dassis,  and  of  the  consistories  of  c£SS**'^of*  Ae 
Fort  Plain  and  Stone^Arabia,  Mr.  fVack  did  not  appear,  and  it  was  cIomm  was  re- 
"  resolved,  tfiat  finding  no  reason  why  the  deposition  of  said  fVack  ^Tbe1ia«maf 
should  be  annulled,  it  shall  be  continued.^  terwardspasMsd 

The  defendant  betew  offered  to  prove,  by  witnesses,  that  Mr.  uS2r'at**^M 
ffiark  was  a  man  of- immoral  conduct,  and  guilty  of  drunkenness,  time,'  docianng 
pro&nity,  and  other  vices,  degrading  to  his  character  as  a  minister ;  ^*'  Sigfde^ 
bttt  the  testimony  was  rejected  by  the  justice.  A  verdict  was  as  restored,  and 
found  for  the  plaintiffs  below,  for  eight  dollars  and  fifly  cents,  JlS^SSd^bSi 
damages,  on  which  the  justice  gave  judgment.  H^.^mtfaemeaii 

Xhere  were  incidental  questions  arising  on  the  return,  which  S"exereisc"hiJ 
w^e  not  considered  material,  and  both  parties  expressed  a  desire  ministerial  ftmc- 
to  have  the  cause  decided  on  its  real  merits.  **°^eW,°Sitii« 

««*>  ^      .1         1   •    ^'ip  •  decision  of  the 

Waggoner,  for  the  pkuntiff  hi  erroi,  iynod,  on  tha 

,  appeal,  most  b« 

Dodee^  for  the  defendants  m  error.  deemed  eooeio- 

^  five,  and  that 

iW  awbseqoent  proceeding  of  the  clatsUf  being  irregular,  eouM  have  no  efleet  on  that  deciskm,  by  which  Mr 
HT,  was  restored  to  the  mmistry ;  and  that,  therefore^  the  relation  of  minister  and  coogregr  ion  not  being  dia* 
whrwl  between  W.  and  the  ehorch,  to  the  support  or  Mriiose  ministry  D.  had  sofaacribed,  J?  was  liable  to  pan 
M  aoKNUl  of  his  aanoal  sobacription.  (a) 

to)  Yid.  Ihd^  CkMtrth tf  Alkmy  V,  Brad^4fnl  ZCam.R^.^ffl, 


V. 
MONTGOMKRT. 
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NEW- YORK,  Platt,  J.,  delivered  the  opinion  of  the  court.  I  am  clearly  of 
^^J^ijj^l^  opinion  that  the  justice  decided  right  in  rejecting  the  evidence 
RoBB  offered  to  criminate  Mr.  fVack,  the  minister,  as  being  a  drunkard, 
&c.  The  only  difficult  question  in  the  case  is,  whether  Mr.  fF., 
in  the  sense  of  the  contract  between  the  parties,  has  remained  the 
regular  minister  of  the  Reformed  Calvinist  Church  at  Canajoharit 
[*  14]  The  answer  *to  this  question  will  depend  on  the  force  and  eifect 
of  the  resolutions  and  decisions  of  the  several  ecclesiastical  judi- 
catories in  relation  to  him.  I  do  not  profess  to  be  very  well  in 
formed  on  the  subject;  but  1  understand  that  there  are  three 
tribunals,  acknowledged  and  established  by  \h%  constitution  of 
ine  Reformed  Dutch  Chttrch^  the  consistory^  the  classis,  and 
the  synod;  and  that  an  appeal  lies  from  the  consistory  to  the 
classis,  and  from  the  classis  to  the  synod.  It  appears,  that  Mr. 
JVack  was  tried  at  the  classis  of  id.,  and  was  deposed  from  the 
ministry  by  a  resolution  of  that  body ;  that  he  immediately  ap- 
pealed from  that  decision  to  the  synody  which  body  reversed  the 
decision  of  the  classis.  It  appears  that  the  dassis  of  M.  has  ever 
since  been  agitated  with  the  question ;  but,  instead  of  instituting 
proceedings  de  novo^  and  citing  Mr.  ff.  to  a  new  trial,  they  have, 
at  one  time,  resolved  that  he  should  be  considered  as  restored 
to  his  ministerial  functions;  and,  at  other  times,  have  passed 
resolutions  expressing  their  determination  to  consider  him  as  de- 
posed from  the  ministry.  In  the  mean  time,  Mr.  W,  has  uniformly 
continued  to  exercise  his  ministerial  office  and  character.  The 
proceedings  and  the  return  are  somewhat  confused  and  indistinct, 
but  as  far  as  I  can  understand  them,  the  true  history  of  the  case  is 
as  I  have  stated  it.  My  mind  has  been  led  to  the  conclusion,  that 
the  decision  of  the  synod,  on  the  appeal,  must  be  deemed  conclu- 
sive, and  that,  by  virtue  of  that  decision,  Mr.  fVack  was  restored 
to  the  ministry.  The  subsequent  proceedinffs  of  the  classis  have 
been  inconsistent  and  irregular ;  and  no  resolution  or  decision  of  a 
subordinate  tribunal  can  impair  the  effect  of  the  decision  of  the 
synod  on  the  appeal.  That  decision  of  the  highest  tribunal  must 
prevail,  until,  by  instituting  new  proceedings,  and  procuring  a  new 
trial,  the  classis  may  again  obtain  jurisdiction  over  Mr.  fV. 

My  conclusion  is,  that  the  relation  of  minister  and  congregation 
was  not  dissolved,  and  that  the  defendant  below  was  bound  to  pay 
the  amount  voluntarily  subscribed  by  him.  The  judgment,  there- 
fore, must  be  affirmed. 

Judgment  affirmed. 


Ik 


1^ « 15  J  *RoBB  against  Montgomery. 

The  defend-  THE  plaintiff  declared  in  covenant  on  an  agreement,  which 
J^*X*7a?n^.  ^he  defendant,  after  craving  oyer,  set  out.  It  was  dated  12th  of 
taShuoo  doiiart  June,  1817.  The  defendant  bound  himself  to  pay  the  plaintiff 
is  JurSSSX*'  2500  dollars,  to  wit,  500  dollars,  in  one  year  from  the  date,  1000 
Urs  in  one  year,  dollars,  in  two  ycars  from  the  date,  and  1000  dollars,  in  three 
rSS^yeSll^^and  years.  The  plaintiff,  in  consideration  of  the  above  payments 
1000  dollars  being  punctually  made,  at  the  times,  and  in  the  manner  specifiedi 
16 
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bound  himself  to  convey,  in  fee  simple,  to  the  defendant,  certain  new -York, 
lots  of  land  m  the  village  of  Rochesterville,  particularly  set  forth  vJ^2J!^j!^ 
in  the  agreement ;  and  it  was  declared  to  be  understood,  that  if  Robb 
the  first  payment  was  made  when  h  became  due,  and  the  defend-  jj^^^^J^^gR^ 
ant  wished  to  get  a  deed  fbr  the  premises,  and  to  give  a  bond  and 
mortgage  on  the  same,  for  securing  the  two  last  payments,  *the  [  *  1  ^  ] 
plaintiff  agreed  to  give  a  deed  and  take  a:  mortgage.  The  deed  in  three  ye«ry 
was  to  be  with  warranty.  '^  *  TSS 

The  declaration  averred  non-payment  of  all  the  instalments,  ©f  the  above 
The  defendant  first  pleaded  in  bar,  that  when  the  first  payment  Kf/ ™pwwiuaiiy 
became  due,  the  plaintiff  was  not  capable,  willing  and  ready  to  >nade  at  the 
make,  nor  could  he  make,  a  litle,  in  fee  simple,  to  the  defendant,  cSed*^''^°J^ 
for  the  said  pieces  of  land  mentioned  in  the  agreement,  according  convey,  in  fee 
eo  the  tenor  and  effect   thereof.     2d.   That  after  making  the  dSd'ant 


cer- 


agreement,  and  before  the  time  therein  limited  for  the  first  pay-  tain  lois  of  land  j 
ment,  to  wit,  on,  i&c.,  the  plaintiff  bargained,  sold  and  conveyed  further^ agreed! 
to  one  James  D,  Semis,  his  heirs  and  assigns,  in  fee  simple,  all  iha|  »f  '*»«  ^'^^ 
the  said  pieces  of  land  mentioned  in  the  said  agreement,  whereby  made^  wheiT^ 
the  said  James,  when  the  first  payment  became  due,  became  ^Jj^^J®  ,  ^^V 
seised,  in  fee  simple,  thereof;  by  means  whereof,  the  plaintiff  was  Hi  wished*^"  tJ 
disabled  from  performing,  and  it  became  impossible  for  him  to  *»a^e  a  deed, 
perform  and  fulfil  the  said  agreement,  on  his  part ;  for  which  a"  bond  ?nd 
reason  the  defendant  declined  and  refused  to  perform,  on  his  montage  of  the 
part,  as  he  lawfully  might.  ?onveyed,Tose^ 

Replication  to  first  plea.  That  after  making  the  agreement,  cure  the  iwjo  • 
and  before  the  time  therein  stated  and  limited  for  the  first  pay-  mcnis,  thai*  xiil 
ment,  to  wit,  on,  (fee,  at,  &c.,  he,  the  plaintiff,  for  good  and  valu-  jjiamtiir  would 
able  consideration,  assigned  to  one  James  D.  Bemis  all  the  in-  deo(\,imihwnr' 
terest  of  the  plaintiff,  in  and  to  the  articles  of  agreement,  and  the  rantrj.and  lake 
moneys  thereby  payable,  and  by  deed,  duly  executed,  conveyed  Bcforcthe^iime 
to  him,  his  heirs  and  assigns,  forever,  the  lands  mentioned  in  the  '"njied  for  the 
ngreement,  whereof  the  defendant,  at,  &c.,  on,  (fee,  had  notice ;  S?st"in"iahncnt, 
and  the  said  Bemis.  at  the  time  when  the  first  payment  became  the  piaimifTsoUj 

*  '  and  conveyed 

the  land,  in  fee 
ample,  to  B.^  am!  assigned  ever  to  Mm  4be  contraet  maAe  with  the  defendant.  In  an  action  ofcovenant,  to  recov- 
ar  ibe/ttiMalineQts,  ibedefendaRi  pleaded  tlie  coDveyanee  by  the  plaintiff,  to  B.f  in  fee,  whereby  the  plainiiff  (-^e- 
came disabled  from  porfonniug  on  his  part:  and  the  defendant,  therefore,  refused  to  perform  on  his  part.  The 
plaintiff  rep/tW,  that  at  the  time  he  imkl  anct  eonveyed  the  premises  to  B.,  he  assigned  over  to  him  ilic  articles 
«r  agrsemeut  wilh  the  defeodaol,  aad  all  the  moneys  thereby  payable,  of  whion  notice  was,  on  the  same 
day,  Dven  to  the  defendant ;  and  that  when  the  first  pa^inent  necame  due  and  payable,  B.  was  capable, 
sad  wiKtn«^,  and  ready  to  convey  a  good  title,  in  fee  simple,  to  the  defendant,  of  the  premises,  of  whirl* 
^  defenchwt  bed  notice  at  the  time,  when  the  first  payment  became  dUe.  On  a  demurrer  to  the  replica 
lion.  becau«e  it  did  not  aver  that  B.  was  ready  and  willing  to  five  the  defendant  a  warranfij  deed . 
Htid,  that  the  covenants  were  mutual  and  independent*,  that  the  ^fendant,  in  bis  plea,  was  bound  to  ai' 
l«|^  a  demand  of  a  deed  from  the  plaiuliff,  and  an  offer  or  willingness  to  execute  a  bond  and  mort?a^c. 
That  the  contract  was  not  rescinded  on  the  part  of  the  plaintiff;  nor  did  he,  by  the  conveyance  o?  the 
land,  and  assignment  of  the  contract  to  i?.,  ineapaeUate  himself  from  performing  the  agreement ;  as  B.  was, 
IB  einity,  a  nnere  trustee  for  its  performance,  and  mi^t  be  compell^  to  perform  it;  and  the  plaintiff  was 
not  disabled  from  uniting  with  B.,  if  requireo  to  do  so,  in  a  warranty  deeo  ',  or  lie  might,  if  the  defendant 
liad  shown  himself  entitled  to  snch  a  deed,  by  an  offer  to  pay  the  first  instalment,  and  to  give  a  mortgage, 
■•ve  procured  a  reeoaveyaiice  from  B,^  and  thus  have  been  ready  himself  to  execute  a  warranty  deed  to  the 
defendant. 

Where  the  corenanis  are  dependfiH,  the  conveyance  of  the  land,  and  the  payment  of  the  money,  mr.sl  be 
ainniltaaeoos ;  and  there  roust  be  an  existing  capacity  to  convey,  at  the  Ume,  in  the  person  who  is  to 
rsecQte  the  conveyance;  but  where  (he  covenants  are  independent,  and  the  pa}'mcnt  or  the  money  is  to 
pfet'e<ie  the  conveyance,  it  is  no  excuse  for  the  non-payment  of  it,  that  the  other  party  has  not  a  present  exist- 
B^  rapacity  to  convey  a  good  title,  unless  the  party  whose  duty  it  is  to  pa}*  the  noney,  offers  to  do  so,  on  re- 
viving a  good  title;  and  tnen,  the  other  party  must  give  him  a  good  title,  or  the  contraet  will  be  rescinded,  (a) 

<«)  Sage  Y,  Ramne^,  t  WmdelT*  Rtp.  533.  Gomld  v.  AUm,  1  Ibid.  182.  Cheai^pion  r.  White,  5  Com 
R».  509. 
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NEW-Y^K,  due,  was  capable,  and  willing,  and  ready  to  make  a  title,  in  fee 

^^^^i^^^..^^^  simple,  to  the  defendant,  for  the  said  pieces  of  land,  whereof  the 

RoBB        defendant,  when  the  said  first  payment  became  due,  to  wit,  on, 

KfoHTGOHERT.  *'^*»  *^^'  ^^'^  ^^^  noticc,  with  a  verification. 

There  was  a  replication  to  the  second  plea :  That  after  making 
the  agreement,  and  before  the  time  limited  for  the  first  payment, 
to  wit,  on,  &c.,  at,  &c.,  the  plaintiff,  for  good  and  valuable  consider- 
ation, sold,  assigned  and  set  over  to  James  D.  Bemisy  all  his  estate 
and  interest  in  and  to  the  articles  of  agreement,  and  the  moneys 
thereby  payable,  and  on  the  same  day,  at,  &c.,  the  plaintiff  grant- 
[  *  17  ]  ed,  bargained,  sold  and  conveyed  to  *the  said  Bemis.  his  heirs 
and  assigns  forever,  all  the  said  pieces  of  land  mentioned  in  the 
agreement,  whereof  the  defendant,  on  the  same  day  and  year 
aforesaid,  at,  &c.,  had  notice ;  and  the  said  Bemis*,  when  the  said 
first  payment  became  due,  was  capable,  and  willing,  and  ready  to 
make  a  title,  in  fee  simple,  to  the  defendant,  for  the  said  pieces 
of  land,  whereof  the  defendant,  at  the  time  when  the  said  first 
payment  became  due,  to  wit,  on,  &c.f  at,  &c.,  had  notice ;  con- 
cluding with  a  verification. 

There  was  a  rejoinder  to  the  replication  to  the  first  plea,  that 
.  the  said  James  D.  Bemisy  when  the  said  first  payment,  mentioned 
in  the  said  articles  of  agreement,  became  due  and  payable,  was 
not  ready  to  make  a  titlie,  in  fee  simple,  to  the  defendant,  for  the 
said  pieces  of  land,  in  manner  and  form,  as  the  plaintiff  hath 
alleged,  putting  himself  on  the  country,  &c. 

Demurrer  to  the  replication  to  the  second  plea,  assigning  for 
cause,  thai  by  the  articles  of  agreement^  the  plaintiff  was  to  give  the 
defendant  a  warranty  deed^  for  the  said  lots  and  pieces  of  land ; 
and  that  there  is  no  averment  in  the  replication,  that  Bemis  was 
willing  and  ready  to  give  to  the  defendant  such  warranty  deed. 
Joinder  in  demurrer, — which  was  submitted  to  the  court,  without 
argument,  on  the  points  and  authorities  stated. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  It  seems 
to  me,  there  can  be  no  doubt  that  the  covenants  bene  are  mutual 
and  independent.  The  defendant's  covenant  is  absolute .  and 
positive,  that  he  shall  pay  the  2500  dollars,  in  instalments ;  and 
in  consideration  of  the  payments  being  punctually  made,  at  the 
times,  and  in  the  manner  specified,  the  plaintiff  bound  himself  to 
convey,  in  fee  simple,  the  lots  of  land  therein  described.  The 
payments  were  to  be  made  without  reference  to  the  conveyance, 
and  the  conveyance  was  not  to  be  given  until  all  the  payments 
were  made.  It  is  impossible  for  language  to  render  covenants 
more  independent  than  these.  But  the  parties  declare  it  to  be 
understood,  that  if  the  first  payment  is  made  when  it  becomes 
due,  and  the  defendant  wishes  to  get  a  deed  for  the  premises,  and 
I  •  13  ]  to  give  a  bond  and  mortgage  on  the  same,  for  ^securing  the  two 
last  payments,  the  plaintiff  agreed  to  give  a  deed,  which  was  to 
be  with  warranty,  and  to  take  a  mortgage.  This  provision  de- 
pended on  two  conditions — the  payment  of  the  first  instalment 
^  of  500  dollars,  and  a  demand  thereafter,  by  the  defendant,  of  a 

deed,  with  a  proffer  of  a  bond  and  mortgage,  to  secure  the  two 
18 
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last  payments.     Neither  of  the  pleas  set  up  the  performance  of  NEW- YORK 
the  first  condition,  the  payment  of  the  500  dollars ;  nor  do  either  ,J]Jji!jf?\ 
of  them  allege  a  demand  of  a  deed,  and  an  offer  or  willingness        robb 
to  execute  a  bond  and  mortgage.    -These  were  facts  which  were  ^• 

incumbent  on  the  defendant  to  bring  forward,  the  plaintiff  being  ^  «o««»i 
under  no  necessity  to  negative  the  demand  for  a  deed,  or  to  notice 
a  circumstance  depending  wholly  on  the  defendant's  election. 
The  only  question,  then,  involved  in  the  demurrer  to  the  replica- 
tion to  the  second  plea  is,  whether  the  assignment  of  the  agree- 
ment,* and  the  conveyance  of  the  lots,  in  fee,  to  Bemis,  with 
averments  of  notice  of  such  assignment  and  conveyance,  to  the 
defendant,  before  the  first  instalment  fell  due,  and  that  he  was 
capable,  ready  and  willing  to  make  a  title',  in  fee  simple,  to  the 
defendant,  of  the  lots  and  pieces  of  land,  specified  in  the  agree- 
ment, with  an  averment,  also,  of  notice  of  such  capacity,  willix^- 
ness  and  readiness,  to  the  defendant,  before  the  first  payment 
became  due,  is  a  bar  to  the  plaintiff's  recovery.  It  is  insisted, 
that  these  matters  are  a  bar  to  the  suit. 

The  objections  are^  first y  that  it  is  not  averred,  that  Bemis  was 
ready  and  willing  to  give  a  warranty  deed;  second,  that  the  ' 
defendant  was  entitled  to  a  warranty  deed  from  the  plaintiff,  jand 
was  not  bound  to  take  one  from  any  other  person ;  and,  third, 
that,  the  plaintiff  having  disabled  himself  from  conveying,  the 
contract  was  rescinded,  and  he  was  not  entitled  to  recover.  The 
defendant  not  having  availed  himself  of  his  right  to  demand  a 
conveyance,  when  the  first  payment  became  due,  in  truth,  the 
onlj  question  is,  whether,  by  the  plaintiff's  assignment  of  the 
agreement  and  conveyance,  in  fee,  to  Bemis,  the  contract  is 
rescinded.  It  is  evident,  from  the  facts  set  forth  in  the  replica- 
tion, that  the  plaintiff  did  not  intend  to  rescind  the  contract.  On 
the  contrary,  he  assigned  it,  as  a  subsisting  and  beneficial  con- 
tract, at  the  same  time  that  he  conveyed  the  lots  to  Bemis.  *Bc-  f  *  19  ] 
mis  accepted  the  assignment  of  the  contract,  and  the  conveyance 
of  the  lots,  and  immediately  gave  notice  to  the  defendant  of  these 
facts,* and  of  his  readiness  and  willingness  to  perfect  the  contract; 
so  that  both  the  plaintiff  and  Bemts  expected  and  intended  to 
execute  the  contract,  on  their  part.  Nor  can  it  be  said,  that  the 
plaintifi*  was  incapacitated  from  performing  the  agreement  on  his 
part.  In  the  view  of  a  court  of  equity,  Bemis  was  m  mere 
trustee  for  the  performance  of  the  contract.  Under  the  facts  in 
the  case,  he  might  be  compelled  to  execute  a  deed  to  the  defend- 
ant, when  the  Tatter  entitled  himself  to  one,  by  the  payment  of 
the  purchase-money.  And  if  the  plaintiff's  personal  warranty 
was  a  valuable  part  of  the  contract^  he  had  not  disabled  himseU* 
from  uniting  with  Bemis  in  a  warranty  deed.  The  case  of  Green- 
by  V.  Cheevers  (9  Johns,  Rep.  126.)  contains  principles  decisive  of 
this  case.  The  two  cases  are  quite  analogous.  Here,  as  in  that 
case,  the  covenants  are  independent;  the  defendant  is  willing  ta 
covenant  to  pay  the  whole  consideration,  and  to  receive  the  plain- 
tiff's covenant  to  convey,  when  the  consideration-money  is  fully 
paid,  with  an  option  and  election  to  the  defendant,  to  demand  a 
conveyance  after  he  had  paid  500  dollars,  the  first  instalment,  r>n 
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NEW-  YOKK,  his  giving  a  bond  and  mortgage  on  the  lots  to  be  conveyed,  to 

*JjJ[Jf^^  secure  the  residue.     But  the  defendant  makes  no  election,  noi 

RoBB        does  he  pretend  to  show  that  he  was  ever  ready  to  pay,  or  that  he 

„      ^'  ever  became  entitled  to  a  conveyance.     On  the  contrary,  he  tacit- 

'  ly  admits  that  he  not  only  never  paid  any  thing,  but  that  he  never 
offered  to  perform  his  part  of  the  agreement.  Had  he  come 
forward,  ready  and  willing  to  perform  his  part  of  the  contract,  we 
are  bound  to  presume,  from  tli^  fact  stated  in  the  replication,  that 
the  plaintiff  would  have  become  capable  to  convey,  as  he  had 
covenanted  to  do ;  for,  in  that  event,  if  the  defendant  had  -been 
disinclined  to  accept  a  deed  from  Bemisy  the  plaintiff  coirid  have 
been  reinvested  in  his  title,  and  thus  have  been  ready  to  execute 
a  warranty  deed.  This  I  apprehend  to  be  the  justice  and  equity 
of  the  case ;  and  I  can  entertain  no  doubt  that  the  law  is  decid- 
edly with  the  plaintiff. 

It  is  a  mistake  to  compare  this  case  with  that  of  Judionr*  Was». 
(11  Johns.  Rep.  525.)     There,  the  giving  the  note,  deed,  bond 

[  *  20  ]  and  mortgage  were  all  to  be  simultaneous  acts ;  *in  other  words, 
the  promises  were  dependent.  Here,  they  are  manifestly  inde- 
*  pendent  covenants.  There,  the  plaintiff  was  utterly  incapacitated 
from  giving  an  indefeasible  title,  in  consequence  of  the  existence 
of  a  heavy  mortgage  on  the  premises,  when  the  sale  was  made, 
and  even  down  to  the  time  of  the  trial.  There,  the  contract  was, 
that  the  plaintiff  was  capable  of  making  a  good  and  perfect  title, 
at  the  time  of  the  contract ;  here,  the  substance  of  the  contract  is, 
that  he  will  make  a  good  title  when  the  defendant  entitles  himself 
to  a  deed,  by  the  payment  of  the  consideration-money.  The  case 
of  JSuker  v.  Woods  (13  Johns.  Rep.  190.^  is  open  to  the  same 
observations.  The  contract,  independently  of  its  being  a  mere 
proposition  towards  a  contract,  contained  promises  which  were 
dependent,  and  both  parts  were  to  be  executed  at  the  same  time ; 
and  there,  as  the  plaintiff  was  incapacitated  from  conveying  as  he 
had  agreed  to  convey,  the  defenda&t  was  rightly  held  not  to  be 
bound. 

I  consider  the  distinction  to  be  clearly  settled  between  depend- 
ent and  independent  covenants  or  promises.  In  the  first  case,  the 
conveyance  and  payment  are  to  be  simultaneous  acts,  and  there 
then  must  be  an  existing  capacity  in  the  one  who  is  to  convey,  to 
give  a  good  title ;  in  the  other  case,  where  the  payments  are  to 
precede  the  conveyance,  it  is  no  excuse  for  non-payment,  that 
there  is  not  a  present  existing  capacity  to  convey  a  good  title, 
unless  the  one  whose  duty  it  is  to  pay,  ofiers  to  do  so,  on  receiving 
a  good  title,  and  then  it  must  be  made  to  him,  or  the  contract  wiU 
be  rescinded.  Here,  the  defendant  never  offered  to  pay,*  and 
never  demanded  a  conveyance;  and,  therefore,  it  furnishes  no  bar 
to  the  suit,  that,  at  a  certain  period,  the  plaintiff  had  not  the  title. 
He  might  have  had  it,  and  would  have  had  it,  if  the  defendant 
had  paid  the  money  and  demanded  a  deed. 

Judgment  for  the  plaintifi. 
90 
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NEW.  YORK, 

May,  1821 

*D.  Taylor  against  O.  and  J.  Williams.  tatwr 

V. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 

O.  and  J.  Williams  brought  an  action  of  debt  against  Taylor^  caUo?*or^he 
In  the  justice's  court.     Tatflor  pleaded  his  discharge  under  the  cause  and  con- 
insolvent  act  of  April,  1813.     The  discharge  was  dated  December  "^tlt^^^^^ 
20, 1818.     The  piaintiifs  replied,  that  the  discharge  was  fraudulent  owin^byantfi^ 
and  void,  because  the   consideration  of  Taylor's  debts  was  not  ^uMt^^^ 
specified  and  clearly  set  forth  in  his  inventory,  according  to  the  inventory,  pur- 
provisions  of  the  act  of  the  28th  of  February,  1817,  (sess.  40.  ch.  JJ "SJe  °j^  "Sr 
55.)  (a)  which  requires  that  the  insolvent  debtor  '*  shall  specify  •^«^riHirtr,i8i7, 
and  set  forth  clearly  the  true  cause  and  consideration  upon  which  ^T(a)  Vgi^ 
each  and  every  of  the  said  debts  were  contracted ;  and  if  the  said  •pprjmeM     Uw 
debtor  shall  not  give  a  true  account  of  the  consideration  of  the  g^nemTgrwrnd 
said  debts,  or  any  of  the'm,  he  shall  not  be  discharged ;  and  if  the  ofindebtedneu, 
said  debtor  shall  have  obtained  his  discharge,  it  shall,  in  such  ease,  {benT^t  duf  lo 
be  adjudged  fraudulent  and  void."     The  specification  objected  to,  io<)uuy,itUsiif. 
in  this  case,  as  defective,  was  in  the  following  words:  "Due  Jo»-    "•"'•(*) 
athan  Taylor^  of  Batavia,  Genesee  county,  four  hundred  dollars  : 
the  consideration  of  which  was  money  lent  by  the  deponent  to  the 
said  insolvent ;  money  paid  for  him  at  his  special  instance  and  re- 
quest,  and  work  and  labor  done  and  performed  for  him,  at  his 
special  instance  and.  request." 

The  justice  gave  judgment  for  the  plaintiffs. 

The  only  question  was  as  to  the  sufficiency  of  the  specifieation. 

Per  Curiam.  The  defendants  in  error  contend,  that  the  statute 
^the  28th  o^  February,  1817,  (sess.  40.  ch.  55.)  (a)  ought  to  re- 
ceive the  same  construction  as  the  act  (sess.  41.  ch.  25.)  requiring 
specifications  on  judgments  by  confession.  We  think,  however, 
that  there  is  grotuid  for  a  different  construction.  There  is  some 
difference  in  the  phraseology  of  the  two  statutes ;  and  there  is 
some  difference,  also,  in  the  reason  of  the  case.  In  die  case  of 
iaaolvency,  the  inventory  *and  specification  of  debts  are  prelimi-  [*  *  22 
aary,  and  the  opposing  creditor  has  his  day  to  investigate  and 
oppo0e,  at  the  hearing  before  the  judge.  But  it  is  quite  otherwise  in 
the  case  of  a  judgment  entered  up  by  confession,  on  a  warrant  of 
attnrney.  If  the  bpecification,  in  the  former  case,  is  such  as  fairiy 
to  apprize  the  creditors  of  the  general  ground  of  indebtedness,  so 
as  to  give  them  a  clew  to  inquiry,  it  seems  to  us  to  be  sufficient. 
It  niigfai  lead  to  fraud,  on  the  part  of  creditors,  if  they  were  per- 
mitted to  lie  by,  and  not  oppose  the  discharge ;  and  then,  after 
the  debtor  has  acquired  a  new  credit,  fall  upon  him,  and  strip 
him  of  property  with  which  new  creditor «>  Jiav  have  intrusted  him. 
There  ai«  many  exceptions  which  ought  to  be  allowed,  if  made 
by  the  creditors  at  the  hearing,  before  the  discharge  is  granted, 
which  oueht  not  to  be  listened  to  afterwards.  If  it  were  not  so, 
tbere  wotud  be  no  use,  in  fact,  of  the  previous  notice  and  hearing ; 
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a)  t  Rer,  Stat.  16. 

b)  SUddl  V.  MTCrta,  I  WtndelTs  Rep.  156.    Rttd  v.  Gordon,  1  Cmo.  Rtp,  01. 
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NEW- YORK,  for  a  wary  creditor  would  not  urge  his  objections  until  after  the 
^^Jji^JI^I^  discharge,  when  it  would  be  impossible  to  amend  the  specificatioUi 
The  Pxoplx  or  obviate  the  objection. 
^  ^-  The  judgment  of  the  court  below  must  be  reversed. 

Com  MOW  ^      ® 

Plxai  of 

Onzivk.  Judgment  reversed. 


The  People,  ear.  relai.  William  Armstrong,  against  The 
Court  of  Common  Pleas  of  the  County  of  Oneida. 

A  Court  of  IN  itfay,  1821,  tVilltam  Armstrong  obtained  a  judgment,  in  the 
bwuDo^poiJer  Court  of  Common  Pleas  of  the  county  of  Oneida,  against  Adam 
to  grant  a  writ  Rutt  and  Letvii  Putnam^  on  a  cognovit  actionem,  Rutt,  one  of  the 
•oftST*'  ^'"^^  defendants,  was  an  infant ;  and  a  writ  of  error,  coram  nobis,  was 

issued,   returnable   in  September,  1821.      Iti   March,    1822,    the 

Court  of  Common  Pleas  gave  a  judgment  of  reversal,  by  default. 

At  the  return  of  the  writ,  a  motion  was  made  to  quash  it,  on  the 

ground  of  informality,  which  was  denied. 
f  *  23  1  In  January  term,  a  rule  to  show  cause  why  a  writ  of  ^prohibi- 

tion  should  notbegranted,  directed  to  the  Court  of  Common  Pleas, 

was  obtained. 

jE.  Griffin  now  showed  cause : 

1.  Courts  of  Common  Pleas  have,  by  the  statute,  power  to  grant 
new  trials.  (Sess.  36.  ch.  65.  s.  3.  2  JV.  R.  L.  141.)  They 
have,  also,  power  to  issue  original  writs.  (Sess.  38.  ch.  38.) 

The  power  to  grant  new  trials  includes  the  power  to  issue  writs 
of  error  coram  notns.  There  is  no  method  of  reversing  an  errone- 
ous determination  of  facts,  but  by  an  attaint,  or  a  new  trial.  (3 
BL  Com.  301.) 

A  writ  of  error  lies  in  the  same  court  in  which  the  judgment  was 
given:  1.  Where  the  error  was  not  for  any  fault  in  the  court, 
but  for  some  defect  in  the  process ;  2.  For  a  default  of  continu- 
ance; 3.  For  a  default  in  adjudging  execution;  and,  4.  For  an 
error  of  fact.  (2  Sell  Pr.  36:3.  2  Tidd's  Pr.  1056.  Dyer,  196. 
a.  1  Sid.  208.  Com.  Dig.  tit.  Pleader,  3  B.  1.  1  Lev.  149.  3 
Salk.  147.)  It  is  beneath  the  dignity  of  a  superior  court  to  revise 
errors  of  fact.     (3  Salk.  145.) 

Lynch,  contra.  A  writ  of  prohibition  is  the  common  law  remedy 
where  there  is  an  encroachment  or  excess  of  jurisdiction  in  an  in- 
ferior court.  (3  Bl.  Com.  111.  2  Sell.  Pr.  308.  2 H.  BL  100.) 
The  Courts  of  Common  Pleas  of  this  state  are  courts  of  inferior 
and  limited  jurisdiction,  created  by  statute,  having  power  to  try 
actions  personal  and  mixed,  and  to  grant  new  trials ;  but  nothing 
more.  AH  their  process  must  be  returnable  in  term.  By  a  late 
statute,  (sess.  38.  ch.  38.)  they  may  issue  original  writs  for  the  com 
mencement  of  actions  within  their  jurisdiction,  but  in  no  other 
cases.  These  courts  are  always  subject  to  the  general  superin- 
tending jurisdiction  of  this  court;  (1  Johns.  Cas.  179,  180.)  and 
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vrichout  tlie  provision  of  the  statute,  they  could  not  even  grant  a  NEW-york, 
new  trial.     In  England,  a  writ  of  error,  coram  nobis ,  has  no  par-  ^^ifj^]^ 
ticular  return.     And  a  Court  of  Common  Pleas  of  this  state  cannot      hud5ov 
devise  a  new  writ  conformably  to  the  statute,  requiring  a  precise       ^  ^* 
return.     That  power  belongs  to  the  Court  of  Chancery ;  (1  N.  R.         ^*"* 
L  ♦487.)  and,  by  the  late  statute,  to  this  court.     Now,  process         [  *  24  ] 
without  a  return,  or  returnable  out  of  term,  is  a  nullity.     (2  Johns. 
Rep.  190.     9  Johns,  Rep.  386.)     This  court  will  take  cognizance 
of  an  error  of  fact,  as  well  as  an  error  of  law,  in  an  inferior  court. 
{Arnold  v.  Sandford^  14  Johns.  Rep.  417.) 

Per  Curiam.     Courts  of  Common  Pleas  are  creatures  of  statute, 
and,  in  every  sense,  inferior  courts.     They  have  no  power,  except 
by  statute,  to  grant  new  trials.     They  cannot  entertain  a  writ  of 
error  coram  no^,  nor  a  writ  of  error  of  any  description.     {Arnold  . 
▼.  Sandfordf  14  Johns.  JRep.  417.)    The  rule  must  be  made  absolute. 

Rule  absolute. 


Hudson  against  E.  and  J.  Swift. 

THIS  was  an  action  of  assumpsit,  tried  at  the  Cayuga  circuit,  To  entiUe  m 
before  Mr.  Justice  Van  Ness.  The  declaration  contained  the  S^rfcN^V part 
common  counts.  of  ^  coiwid- 

The  plaintiff  gave  in  evidence  articles  of  agreement  executed  by  pSd^on'a^'con- 
the  parties,  under  their  hands  and  seals,  dated  the  10th  o(  August,  *««'  f©'  ^ 
1819,  by  which  the  defendants  agreed  to  ^ell  and  convey  to  the  Kid,  *he  mus; 
plaintiff,  "  by  a  good  and  sufficient  warranty  deed,  ten  acres  of  land,  ^^  **»*  Jjj 
adjoining  the  land  of  EHJah  Miller  on  the  south  and  west  on  the  the  reskkie  of 
road  leading  from  Auburn  to  Grover^s  settlement,  running  north  **>•  purchase- 
along  the  said  road  twenty-eight  rods,  then  in  an  eastern  direction,  man%d?deed, 
in  a  square  form,  far  enough  to  contain  ten  acres  of  land  ;  the  said  «>  m  i©  put  the 
deed  to  be  given  within  ninety  days  from  the  date"  of  the  agree-  fi2iu%)*"  *" 
raent :  "  Provided,  the  said  E.  D.  Hudson  shall  pay,  or  cause  to  Whether  the 
be  paid,  unto  the  said  E.  S.  and  /.  S.  the  sum  of  nine  hundred  Cotpr^^"l?d 
dollars."  The  plaintiff  paid  to  the  defendants  350  dollars,  which  ^^^^  **»«  con- 
was  endorsed  on  the  agreement,  the  lOthof  ^ugii^^,  1819.  execaTed***  hy 

D.  Horner,  a  witness  for  the  plaintiff,  testified,  that  he  *was  a        f  *  25  1 
surveyor,  employed  by  the  defendants  to  run  out  the  ten  acres  of  Uie     Teadort 
land  mentioned  in  the  agreement ;  that,  on  the  8th  of  November,  ^^'^'^' 
1819,  he  went  with  the  plaintiff  and  defendants  on  the  land,  with 
a  view  of  setting  off  the  ten  acres;  that  he  run  lines  along  the 
road,  when  a  dispute  arose  between  the  parties  as  to  the  south- 
west corner  of  the  ten  acres.     The  defendants  offered  to  give  a 
deed  according  to  the  terms  of  the  contract,  and  as  the  land  was 
therein  described ;  but  as  the  contract  was  then  in  the  hands  of 
J.  Grovtr,  the  parties  agreed  to  put  off  the  business  until  the  next 
day.     During  the  conversation  between  the  parties,  the  plaintiff 
Ktdi'tcd  to  the  defendants,  that  he  had  already  paid  to  them  350 

(a)  Green  v.  Green,  9  Cmt.  Jtep.  46.    FulUr  r.  Hubbard,  6  Oid.  13. 
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NEW- YORK,  dollars,  on  the  contract,  and  wa^  ready  to  pay  the  balance,  whei»- 

^JJjijJf^^  ever  they  would  give  him  a  deed  aoeording  to  the  contract ;  and 

Hudson      the  defendants  replied,  that  they  were  willing,  and  oflered  to  give 

RwVft        ^^^^  ^  deed.     The  witness  understood,  from  wluat  pasi^ed  between 

the   parties,  on   the   8th  of  NanewU^er^  that  they  agreed,  if  the 

defendants  executed  and  tendered  a  deed  on  the  10th  of  November^ 

for  the  ten  acres  of  land,  according  to  the  intention  of  the  parties, 

as  expressed  in  the  contract,  that  the  plaintiff  would  accept  of  it. 

It  was  proved,  that  a  deed,  duly  executed  and  acknowledged  by 

the  defendants,  dated  the  9th  of  NovembeVy  1819,  was,  on  that 

day,  tendered  to  the  plaintiff,  who  refused  to  accept  it,  saying, 

that  he  would  have  nothing  to  do  with  it,  unless  it  was  made  out 

according  to  the  contract,  and  that  the  defendants  were  endeavor>- 

ing  to  make  him  take  half  the  road,  and  part  of  J.  Miller^ s  land. 

Oaklet/^  for  the  plaintiff,  ^^ontended,  that  the  covenants  were  0111^- 
tual  and  dependent,  and  that  their  performance  must  be  simulta*- 
neous.  It  itf  a  contract  to  convey,  on  the  payment  of  money,  or 
a  certain  day,  and^t  expired  on  the  8th  of  November.  {Jones  v. 
Gardner y  10  Johns.  Rep.  266.  Judson  v.  JVasSy  11  Johns.  Rep. 
525.  4  Term  Rep.  761.)  The  time  of  performance  cannot  be 
extended  by  parol.     (Hasbrouck  v.  Tappan^  15  Johns.  Rep.  200.) 

Again  ;  under  the  circumstances  of  the  case,  the  plaintiff  had  a 
right  to  consider  the  contract  at  an  end,  and  to  bring  his  action 
(  •  26  ]  to  recover  back  the  money  he  had  paid.  There  *was  a  mutual 
abandonment  of  the  contract.  It  is  unjust  and  inequitable  for  the 
defendants  to  retain  the  money  which  has  been  paid  to  them  00 
the  contract.     (7  Johns.  Rep.  125.   Doug.  688.     1  Caines'^s  Rep* 

Admittrng,  even,  that  there  was  a  tender  of  a  conveyance  in 
time ;  yet  the  deed  was  not  according  to  the  contract.  The 
description  of  the  premises  was  defective  ;  and  the  right  of  the 
wife  was  not  conveyed  by  a  sufficient  acknowledgment.  It  should 
have  been  certified  that  her  examination  was  private^  as  well  as 
separate  and  apart  from  her  husband. 

Richardson,  afid  E.  Williams^  contra.  There  was  no  covenant  at 
all  on  the  part  of  the  plaintiff.  The  defendants  covenant  to  con- 
vey the  land,  within  ninety  days,  provided  the  plaintiff  paid  them  a 
certain  sum.  It  was  a  conditional  agreement  to  sell.  An  action 
would  not  He  on  the  implied  covenant.  The  defendants  offered  to 
perform  on  their  part,  at  the  day  fixed  by  the  agreement.  Payment 
of  the  money  by  the  plaintiff  was  a  condition  precedent,  to  be  per- 
formed, at  least,  at  the  day  on  which  the  defendants  \\^\q  to  con- 
vey. The  plaintiff  was  bound  to  show  a  payment  of  the  money, 
or  a  tender  of  it.  Before  he  can  rescind  the  contract,  or  call  on 
the  defendants  to  perform,  he  must  have  fulfilled,  or  offered  to 
fulfil,  his  part  of  the  agreement. 

If  the  covenants  were  mutual  and  dependent,  it  would  be  enough 
for  the  defendants  to  say,  that,  before  the  day  of  performance 
arrived,  the  time  was  extended  by  parol.  {Fkmiufr  v.  Gilbert^  3 
Johns.  Rep.  528.)  The  acknowledgment  endorsed  on  the  deed 
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was  sufficient.     It  is  in  the  language  of  the  act.     The  words,  sep^  NEW- YORK, 
araie  and  apart  from  her  husband^  imply  a  private  examination.  ***^'  ^®*** 


HvD8o:v 
▼. 

SWIFI. 


Oakley y  in  reply,  said,  that  if  the  plaintiff  had  an  option  to  per- 
ibmi  the  contract,  or  not,  he  might  rescind  it  at  any  time.  The 
words  of  the  act  concerning  deeds,  (I  N.  IL  L.  909.  sess.  36.  ch. 
97.)  as  to  their  execution  by  married  women,  are,  **  that  no  estate 
of  a  feme  covert^  &c.  shall  pass  by  her  deed,  &c.,  without  a  pre- 
vious acknowledgment,  &c.,  mude  byker  tm  a  private  examination, 
apart  from  her  huiband/*  &c» 

*SrBNCER,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  [  *  5^  1 
plaintiHT  seeks  to  recover  back  350  dollars,  paid  by  him  to  the 
defeadanu,  on  the  10th  day  of  August^  1619.  On  that*day,  the 
parties  entered  into  an  agreement,  under  their  hands  and  seals, 
wkereby  the  defendants  covenanted  to  convey  to  the  plaintiff  ten 
aeves  ot  land,  therein  mentioned,  by  a  good  and  sufficient  war^ 
ranty  deed,  which  was  to  be  given,  within  ninety  days  from  the 
date  of  the  agreement,  provided  the  plaintiff  should  pay  the  de- 
fendants nine  hundred  dollars.  The  sum  sought  to  be  recovered, 
was  paid  as  part  of  the  consideration-noney.  It  is  very  clear, 
firom  the  case,  that  the  agreement  has  not  been  rescinded  by  the 
consent  of  the  parties.  On  the  contrary,  the  defendants  have 
professed  to  be  always  ready  to  fulfil  it.  It  is  equally  clear,  that 
Ibe  covenants  were  dependent ;  and  the  payment  of  the  money 
was  an  act  to  be  done  concurrently  with  the  giving  of  the  deed. 
Had  the  plaintiff  brought  his  action  on  the  covenant,  it  would 
have  been  incumbent  on  him  to  aver  and  prove  an  offer  to  pay 
the  residue  of  the  consideration.  {2  Johns.  Rep,  SOT.  12  Johnt. 
Rep.  212.)  The  plaintiff's  situation  is  not  changed  by  suing  for 
the  money  paid.  He  was  bound  to  show  that  the  contract  was 
resc'mded,  or  that  he  stood  ready,  and  ofEered  to  pay  the  balance 
due,. on  the  day  Ik:;lted  for  the  performance  of  the  agreement; 
and  it  does  not  appear  that  the  plaintiff  put  himself  in  a  condi- 
tion to  demand  a  deed.  (9  Johns.  Rep.  127.  12  Johns.  Rep. 
274.)  Sugdenj  in  his  Law  of  Vendors^  p.  162,  sums  up  the  law 
upon  this  subject,  with  accuracy  and  precision.  "  Thus,"  he  saya» 
*a  vaidor  cannot  bring  an  action  for  the  purchase-money,  with- 
out having  executed  the  conveyance,  or  offered  to  do  so,  unless 
the  purchaser  has  discharged  him  from  so  doing ;  and,  on  the 
other  hand,  a  purchaser  cannot  maintain  an  action  for  breach  of 
contract,  without  having  tendered  a  conveyance  and  the  purchase 
money."  To  entitle  the  purchaser  to  recover  back  a  deposit,  or 
pact  of  the  consideration-money  paid  in  advance,  he  must  put  the 
vendor  in  default,  by  tendering  the  money,  and  demanding  a 
conveyance.  I  will  not  say,  because  it  is  unnecessary  to  this 
case,  that  the  purchaser  must  tender  the  conveyance,  though  I 
apprehend  that  such  is  the  law  in  ESngland.  Although  the  plain- 
tiff is  remediless  *here,  if  he  chooses  to  go  on  with  his  purchase,  he  j^  *  28  ] 
must  resort  to  another  forum. 

Judgment  for  the  defendants,  (a) 

(a)  Vide  Robb  v.  Montgomeriff  aole  p.  Id. 
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fVEW-YORK, 

May,  1822. 

HoLMM  Bartholomew  against  Jackson. 

TEXMPim.  •    T    -n 

IN  ERROR,  on  ceriwrart  to  a  justice's  court.  Jackson  sued 
TiM^iuntariiy  Bartholomew  before  a  justice,  for  work  and  labor,  &c.  B.  plead 
done  and  per-  ed  uon  assumpsit.  It  appeared  in  evidence,  that  Jackson  owned  8 
^ai^uir,for  ihe  ^hcat  stubble- field,  in  which  B,  had  a  stack  of  viheat,  w)iich  he 
dereiidsuit,wiUi-  had  promised  to  remove  in  due  season  for  preparing  the  ground 
requ«f"^bow-  f^Jr  *  f^'l  crop.  The  time  for  its  removal  having  arrived,  J.  sett 
ever  mcritori.  a  message  to  B.,  which,  in  his  absence,  was  delivered  to  his  family, 
ii^aybeto?h^  requesting  the  immediate  removal  of  tlie  stack  of  whfat,  as  he 
defeudaDt^asin  wished,  on  the  ncxt  day,  to  burn  the  stubble  on  the  field.  The 
wt7"^frc«n'd«-  *^"s  of  jB.  answcred,  that  they  would  remove  the  stack  by  10 
•tniction  by  o'clock  the  ucxt  moming.  J.  waited  unttl  that  hcur,  and  then 
pttjd^*'^' ~  set  fire  to  the  stubble,  in  a  remote  part  of  the  field.  The  fire 
tK>a.(0)  spreading  rapidly,  and  threatening  to  burn  the  stack  of  wheat,  and 

J.,  finding  that  jB.  and  his  sons  neglected  to  remove  the  stack, 
set  to  work  and  removed  it  himself,  so  as  to  secure  it  for  B. ;  and 
he  claimed  to  recover  damages  for  the  work  and  labor  in  its  re- 
moval. The  jury  gave  a  verdict  for  the  plaintiff  for  50  cents,  on 
which  the  justice  gave  judgment,  with  costs. 

Platt,  J.,  delivered  the  opinion  of  the  court.  I  should  be 
very  glad  to  afllirm  this  judgment ;  for  though  the  plaintiff  was 
not  legally  entitled  to  sue  for  damages,  yet  to  bring  a  certiorari 
on  such  a  judgment  was  most  unworthy.  The  plaintiff  perform- 
ed the  service  without  the  privity  or  request  of  the  defendant ; 
and  there  was,  in  fact,  no  promise,  express  or  implied.  If  a  man 
humanely  bestows  his  labor,  and  even  risks  his  life,  in  voluntarily 
[  *  29  ]  aiding  to  preserve  *his  neighbor's  house  from  destruction  by  fire, 
the  law  considers  the  service  rendered  as  gratuitous^  and  it,  there- 
fore, forms  no  ground  of  action.  The  judgment  must  be  re- 
versed. 

Judgment  reversed 

(a)  Vid.  Mumford  v.  Brcwn,  6  Cow,  Rep.  475.    Eentselaer  Glatt  Factory  v.  Reid.  6 
i*k687.620.    -^  '  '' 


P.  and  J.  Holmes  against  Tremper. 

A  eider  miU  REPLEVIN  for  a  cider  mill  and  cider  mill  press.  Avowry,  that 
*^  /'■''*'  **■  the  place  in  which,  &c.  is  a  certain  farm  of  seventy  acres,  in  Kings- 
tuiant,  hoidinj^  ton,  <tc.^  whereof  the  defendant  had  been  possessed  for  six  y€ars 
^w  afhUown  ^'"^^i^tely  antecedent  to  the  9th  of  Mav,  1620,  as  the  tenant, 
il^wMc* '*»"<•  ^^^^  y^^^  ^^  y^^'j  of  Jacob  L  Tremper^  who  was,  at  the  first  let- 

for  hit  own  use, 

in  making  ibe  cider  on  ilie  fnrm,  are  no*  fxturtt,  but  personal  property,  belonging  to  the  tenant,  who  may  re- 
tfiove  them,  at  ihc  exiilrniion  of  his  leiianry ;  and  if  he  cnien  on  the  land,  after  the  expiration  of  the  leim,  and 
removes  tiiem,  thourh  he  inny  be  liable,  as  a  tresspasser  on  the  soil,  and  for  breaking  the  close,  yet  tlie  property 
m  the  cider  mill  ancTpress  is  not  changed,  but  remains  in  the  tenant,  (a) 


(a)  Vid.  Raymond  v.  White,  7  Coir.  Rep.  319.    MUUr  v.  Plumb,  6  Ibid.  665.    Cr^Mtcm  v.  Btout,  17  Joha 
Rep.  116. 
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ting  thereof,  seised  *n  fee ;  and  whilst  such  tenant,  and  Jong  prior  NEW-YORK« 
to  said  9.h  of  May,  to  wit,  on  the  1st  of  May,  1818,  the  defend-  ^JJ^^^j^l^ 
ant,  at  her  own  expense,  and  for  her  own  use,  built  the  said  mill      holmks 
and  press,  and  used  the  same  for  making  the  cider  on  said  farm,  ^• 

during  her  tenancy ;  and  at  the  expiration  of  her  tenancy,  on  the 
sa  d  9th  of  Mayj  when  moving  from  the  said  farm,  she  removed 
the  saiJ  mill  aHd  press,  as,  &c.,  without  this,  that  the  said  mill 
and  press,  at,  &c..  Were  in  the  said  plaintiffs. 

Plea :  that,  prior  to  said  9th  of  May,  the  time  of  taking  said 
cider  mill  and  press,  to  wit,  on  the  Lst  oi  May,  1820,  one  J,  Has* 
brouck  was  seised  in  fee  of  the  farm,  &c.,  mentioned  in  the  avow- 
ry, by  title. derived  from  the  i^aid  J.  /.  Tremper,  by  sundry  con- 
veyances, and  the  said  cider  mill  and  press  were,  at  the  time  when 
said  Hasbrouck  became  seised  of  the  said  farm,  and  before  the 
time  of  taking  thereof,  erected  and  standing  upon,  and  annexed  tOy 
and  parcel  of  the  said  farm,  and  so  remained  at  the  time  of  taking 
thereof,  as  aforesaid  ;  and  the  said  Hasbrouck,  being  so  seised,  and 
before  the  same  was  taken  as  aforesaid,  on  the  first  day  of  May, 
1820,  at,  &c.,  demised  the  said  farm,  with  the  appurtenances,  to 
the  said  plaintiflfs,  to  hold  the  same  for  two  years  from  the  1st  of  May, 
1620 ;  by  virtue  of  which  said  demise,  they,  before  the  taking  said 
mill  and  press,  to  *wit,  on  the  1st  of  May,  1820,  entered  into  said  [  *  30  ) 
larm,  and  were  possessed  thereof,  &c.  &c. 

There  was  a  demurrer  to  the  plea,  and  joinder ;  and  the  same 
was  submitted  to  the  court  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
question  arising  upon  the  pleadings  has  never  been  decided  in 
this  court.  The  case  of  Bradley  v.  Osterhout  (13  Johns.  Rep. 
404.)  was  between  the  purchaser  and  the  vendor  of  a  farm.  The 
breach  of  covenant  assigned  was,  that,  afler  making  the  covenant, 
and  before  the  deed  was  given,  the  vendor  removed  from  the 
premises  a  cider  mill,  which  was  averred  to  be  annexed  to  the 
freehold,  and  a  part  of  the  farm.  The  defendant  pleaded  that  he 
had  conveyed  the  farm,  &c.,  to  which  the  plaintiff  demurred. 
The  plea  was  adjudged  to  be  bad,  becau«:e  it  did  nut  answer  the 
broach  assigned,  and  because,  whether  the  covenant  to  convey 
the  farm  would  embrace  the  cider  mill,  would  depend  on  circum- 
stances; and  that,  as  the  decla~~tion  averred  that  it  was  annexed 
to  the  freehold,  and  made  part  of  the  farm,  the  plea  should  have 
answered  that  breach.  The  case  of  Hermance  v.  Vernoy  (6  Johns. 
Rep,  5.)  was  decided  on  peculiar  circumstances,  and  did  not  pro- 
fe>s  to  examine  the  question  of  fixtures,  as  between  landlord  and 
tenant.  When  a  farm  is  sold,  without  any  reservation,  the  same 
rule  would  apply,  as  to  the  right  of  the  vendor  to  remove  fixtures, 
as  exists  between  the  heir  and  executor ;  and  it  is  not  now  neces- 
sary to  discu-s  that  branch  of  the  law. 

It  is  admitted,  in  this  case,  that  the  defendant  erected  the  cide^ 
mill  and  press,  at  her  own  cost,  during  her  tenancy,  for  the  pur- 
pose of  making  the  cider  on  the  farm.     I  confess,  I  never  could 
perceive  the  reason,  justice   or  equity  of  the  old  cases,  which 
cave  to  the  landlord  such  kind  of  erections  as  were  merely  for 
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nwW'YOKK,  the  uhe  and  coiiTeoicnce  c^  the  tenant,  the  removal  of  which 
^^£^j^^  neither  defrauds  nor  does  the  least  injury  to  the  landlord.  The 
rule  anciently  was  very  rigid;  but  I  think  it  has  yielded  materially 
to  the  nMKe  just  and  liberal  notions  of  modern  times.  In  Lawton 
V.  Latctony  (1  Atk.  13.)  the  question  arose  between  the  tenant  for 
life  and  a  remainder-man.     The  subject  of  controversy  v^as  a  fire- 

[  *  31  ]  engine,  *6et  up  by  the  tenant  for  life,  for  the  benefit  of  a  colliery ; 
and  the  point  was,  whether  it  should  be  considered  as  personal 
estate.  It  appeared,  that,  in  building  sheds  for  securing  the  engine, 
boles  were  left  for  the  ends  of  timber,  to  facilitate  removal,  and 
they  were  capable  of  being  removed.  Lord  Hardiricke,  after 
observing  that  the  rigor  of  the  law  was  relaxed  upon  this  subject, 
pronounced  it  a  mixed  case  between  enjoying  the  profits  of  the 
land,  and  canning  on  a  species  of  trade.  He  adverted,  with  evident 
approbation,  to  a  decision  of  Chief  Baron  Camyruy  at  the  assizes  at 
Ivorcesttr,  in  which  the  subject  of  discussion  was  a  cider  mill,  and  the 
question  was  between  the  executor  and  the  heir.  In  that  case,  it 
was  decided,  that  though  cider  is  part  of  the  profits  of  the  real 
estate,  yet  it  was  personal  estate,  notwithstanding,  and  should  go 
to  the  executor.  Lord  Hardwicke,  in  the  principal  case,  decided, 
that  the  fire-eogine  was  personal  estate ;  and  he  makes  a  very 
strong  distinction  between  the  rights  of  a  tenant  from  year  to 
year,  as  between  him  and  the  landlord,  and  between  a  tenant  for 
life  and  remainder-man.  In  Lawton  v.  Sabnoriy  (1  H,  BL  259, 
in  the  notes,)  Lord  Mansfield  stated  the  change  that  had  taken 
place  in  the  law,  as  between  landlord  and  tenant.  He  observed, 
that  many  things  may  now  be  taken  away  which  could  not  be 
formerly ;  such  as  erections  for  carrying  on  any  trade,  marble 
chimney-pieces,  and  the  like,  when  pat  up  by  the  tenant.  This, 
he  adds,  is  no  'injury  to  the  landlord,  for  the  tenant  leaves  the 
premises  in  the  same  state  in  which  he  found  them,  and  the  tenant 
is  benefited* 

In  the  case  of  CuOing  v.  TufnaJ^  before  Treby^  Chief  Jcistice,  in 
1694,  {BulL  JV.  P.  34.)  the  tenant  had  erected  a  barn  on  the 
premises,  and  put  it  on  pattens  and  blocks,  but  not  fixed  in,  or  to 
the  ground,  and  reiiK>ved  it  off;  he  was  held  to  be  justified,  be* 
cause  it  was  usual  to  remove  such  buildings  in  that*part  of  the 
country.  But  Buller  states,  that  the  question  would  now  be  de- 
termined in  favor  of  the  tenant  without  difficulty,  for  that,  of  late 
*  years,  many  things  are  allowed  to  be  removed  by  U  nants,  which 
were  not  formerly ;  and  he  specially  instances  cider  mills,  which 
the  tenant  may  now  remove.     In  Dean  v.  AHalley^  (3  Esp,  Rep, 

I  ^32  ]  11.)  Lord  Kenton  held,  that  the  law  would  make  the  most  ^favor- 
able  construction  for  the  tenant,  where  he  had  made  necessary 
and  useful  erecticMis,  for  the  benefit  of  his  trade  or  manufacture ; 
and  he  said  it  had  been  held  f  o,  in  case  of  cider  mills,  and  in  other , 
cases ;  and  he  should  not  narrow  the  law,  but  bold  erections  of 
that  sort,  made  for  the  benefit  of  trade,  (or  constructed  as  the  sheds 
were  in  that  case,)  to  be  removable  at  the  end  of  the  term.  In 
the  case  of  Elites  v.  Maw,  (3  East,  38.)  the  bu'ldings  erected  by 
the  tenant,  and  which  he  removed,  were  of  brick  and  n  ortar,  nnd 
tiled,  and  the  foundations  were  one  foot  and  a  half  a.)ep  in  the 
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grouDd ;   and  Lard  EUenbarough  said,  that  these  were  fixtures^  new-tobk, 

and  not  removable,  as  ^between  landlord  and  tenant.     This  case  y^^^!^^^ 

does  not  call  for  any  expression  of  our  opinion  on  the  correctness 

of  that  decision,  nor  do  we  intend  to  approve  or  disapprove  of  it 

It  is  very  materially  different  from  the  present  case.     Lord  EHen- 

borough  refers  to  the  decision  of  Chief  Baron  ComytWy  in  the  case 

of  the  cider  mill ;  he  says,  he  may  have  considered  it  a  mixed  case, 

between  enjoying  the  profits  of  the  land,  and  carrying  on  a  species 

of  trade,  and  as  considering  the  cider  mill  as  properly  an  accessary 

to  the  trade  of  making  cider ;  and  I  can  see  no  good  reason  why 

it  may  not  thus  be  considered,  for  cider  is  an  article  of  trade.     He 

refers,  also,  to  the  case  before  Chief  Justice  Treby,  and  admits  that 

the  tenant  might  remove  the  barn  on  pattens  and  blocks ;  for,  he 

says,  they  were  not  fixed  in  or  to  the  ground,  and  so  they  were 

not  fixtufes. 

The  plea  here  states,  that  the  mill  and  press  were  annexed  to, 
and  parcel  of,  the  farm ;  but  it  does  not  state  how  they  were  an- 
nexed ;  whether  the  mill  was  let  into  the  ground  or  not.  It  states 
a  mere  matter  of  law,  and  not  of  fact.  But  it  is  immaterid  wheth« 
er  the  mill  w^as  let  into  the  ground  or  not.  The  tenant,  in  my 
judgment,  had  an  unquestionable  right  to  remove  it,  as  personal 
property. 

The  plaintiff's  counsel  supposes  that  die  tenant  could  not  re- 
move this  mill  afler  the  end  of  the  term.  It  is  true,  that  if  she 
entered  upon  die  plaintiff's  possession,  and  took  away  the  mill, 
she  would  be  a  trespasser  on  the  soil,  and  answeraUe  for  break* 
iBg  the  close ;  but  leaving  the  mill  there,  if  it  belonged  to  her. 
Would  not  work  any  change  of  the  property ;  and  in  this  action, 
the  trespass  for  entering  on  the  premises  is  not  in  ^question ;  and 
when  it  is  said  that  the  removal  must  be  within  the  term,  or  else 
he  will  be  a  trespasser,  it  means  only  a  trespasser  as  regards  the 
entry. 

Judgment  for  the  defendants. 


[•33] 
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TReup  against  The  Executors  of  Smith. 

THIS  was  an  action  of  assumpsit,  brought  against  the  executors  in  an  acUon 
of  John  Smith,  deceased.  The  declaration  contained  five  counts :  ^^  Dc^i^SS. 
The  first  count  stated,  that  the  plaintiff,  being  seised  of  a  town-  want  of  skui' 
ship  of  land,  in  the  town  of  Osstauy  county  of  AUeghany^  and  ^^  '^irm 
being  desirous  of  having  the  same  surveyed  into  lots  of  convenient  ance  of  work, 
sixe,  for  the  purpose  of  enabling  him  to  sell  the  same  with  exact-  ^|ad^^*"*^«! 

statute  of  limt« 


.«w»»« .  Held.  Ibat  the  plaimiff  cannot  rqply  a  frauduleat  eonceaJineiit  of  tb»  badiMM  of  the  work  by  the 
defeodaaty  so  tnatthe  plaintiir  did  not  discover  the  frand  until  within  six  years  before  the  commencement  of  the 
tail,  so  as  to  drarive  the  defendant  of  the  protection  of  the  statute. 

Tbo«i^  a  replicatjon  must  not  depart  from  any  material  allegation  is  the  dedaration,  yet  where  the  plea  is 
evisive,  the  plaintiff  may  avoid  the  effect  of  it,  bv  restalia|^  his  cause  of  action  with  more  particularity  and  cer- 
taisfy ;  aad  Ume  meet  smd  thwart  the  paiticular  defence  set  up.  (a) 

IImo^  an  action  will  not  lie  as;ain8t  ezecatora  or  adnunistralora,  for  a  ftaud  of  the  testator,  wnich  does 
Bot  benefit  the  aitets ;  yet  it  will  Ue  against  his  representatives,  on  a  contract  fraudulently  performed  by 

(a)  yid»Uonatdv,Piin£^,5Wend€WsRep,90.    Bankaf  Vtitar.  Cki6U,BCow.  Rep.ftS», 
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NEW-TORK,  ness  and  certainty,  to  settlers  desirous  of  purchasing  lots,  and  also 
^^J^^^,.^^^  to  convey  the  same  to  purchasers,  with  accuracy  and  certainty ; 
Troup  the  testator,  in  his  life-time,  being  a  surveyor  of  land,  and  following 
Smith  ^^^  business  and  occupation  of  a  surveyor  of  land,  on  the  10th 
of  3fay,  1816,  at  Bath^  in  the  county  of  Steuben,  in  consideration 
that  the  plaintiflfy  at  the  special  instance  and  request  of  the  testator, 
in  his  I;fe-time,  had  then  and  there  retained  and  employed 
him,  in  the  way  of  his  said  occupation  and  business  of  a  surveyor 
of  land,  (supposing,  always,  that  he  would  act  in  a  skilful  and 
faithful  manner,)  to  survey  the  said  township  of  land  into  lots  of 
convenient  size,  to  enable  the  plaintiff  to  sell  the  same  with  accu* 
racy,  &c.  And  also  to  make  and  deliver  to  the  plaintiif,  partic- 
ular, accurate  and  true  field-notes  of  the  said  survey;  and  aho  to 
make  and  deliver  to  the  plaintiff  a  particular,  exact  and  true  map 
of  the  said  township,  and  of  the  several  lots  composing  the  same, 
to  be  founded  on,  and  conformable  to  the  said  survey,  for  a  rea- 
[  *  34 1  sonable  reward,  to  be  therefor  paid  by  the  plaintiff  to  *the  testa- 
tor. He,  the  testator,  being  such  surveyor,  then  and  there,  die, 
undertook  and  faithfully  promised  the  plaintiff,  to  survey,  in  a 
skilful  and  faithful  manner,  and  with  accuracy,  exactness  and  cer- 
tainty, the  said  township  of  land,  into  lots  of  convenient  size,&c.; 
and  also  to  make  and  deliver  to  the  plaintiff,  particular,  accurate 
and  true  field-notes  of  the  said  survey  ;  and  also  to  make  and  de- 
liver to  the  plaintiff,  a  particular,  exact  and  true  map,  &c.,  within  a 
reasonable  time,  &c.  Nevertheless,  the  testator,  John  Smith,  not 
regarding  his  said  promises,  &c.,  did  not  perform  the  same  in  a 
skilful  and  faithful  manner,  &c.;  but,  on  the  contrary,  performed 
the  same  in  a  grossly  unskilful  and  unfaithful  manner,  that  is  to 
say,  by  neglecting  to  survey  and  mark  all  the  lines  of  each  of  the 
said  lots,  to  ascertain  and  fix  with  precision  thequantity  of  land  con* 
tained  in  each  of  the  said  lots,  to  prevent  the  lines  of  the  said  lots 
from  encroaching  upon,  and  interfering  with  each  other  ;  to  state 
with  accuracy  and  truth,  the  kind  and  quantity  of  all  the  timber, 
the  kind  and  quality  of  the  soil  of  each  of  the  said  lots ;  and  to 
state  with  truth,  and  also  to  delineate  and  lay  down  with-ttccnracy, 
on  the  map  of  the  said  township,  all  the  streams  of  water  running 
in  and  through  the  said  several  lots,  or  parts  thereof,  with  the 
several  mill-seats  thereon ;  whereby  the  said  survey  of  the  said 
township,  by  the  said  John  Smith,  was  rendered  so  grossly  defi- 
cient in  truth  and  accuracy,  as  to  be  entirely  unfit  and  unsafe  for 
the  use  of  the  plaintiff;  which  caused  the  said  survey  of  the  said 
township  to  be  wholly  useless  and  unprofitable  to  the  plaintiff,  and 
thereby  put  and  subjected  him  to  very  great  loss  and  damage,  not 
only  by  being  long  nindered  and  delayed  in  the  sale  of  divers  of 
the  said  lots,  to  settlers,  who  were  willing  to  purchase  the  same, 
&c,,  but  also,  by  being  forced  to  pay,  lay  out,  and  expend,  a  large 
sum  of  money,  to  wit,  1500  dollars,  in  procuring  a  particular,  ac- 
curate, exact  and  perfect  survey  of  the  said  township,  to  be  per- 
formed and  made  by  another  surveyor,  having  competent  skill,  dil- 
Sence  and  integrity,  for  that  purpose,  &c.  The  plaintiff  then 
leged,  that  he,  afterwards,  on  the  16th  of  December,  1816,  paid 
to  the  testator,  in  his  life-time,  the  sum  of  1500  doUrirs,  as  a  rea* 
80 


OF  THE  STATE  OF  NEW-YORK.  34 

Booable  reward  for  his  services,  in  performing  and  making  the  NEW- YORK, 
said  suirey,  &c.;  and  *  which  sum  the  testator  received  in  full  sat-  ^^^2^^!^^^ 
isfaction  for  the  same ;  by  reason  whereof,  &c.  Troup 

The  second,  third  and  fourth  counts  were  also  special ;   the  ^^ 

fifth  count  was  for  money  lent,  money  paid,  and  money  had  and  T*  qc  i 
received,  &c.  and  an  insimul  computassent,  &c.  ^         ^ 

The  defendant  pleaded,  1.  'Non  assumpsit ;  2.  Actio  non  accrevit 
infra  sex  annos ;  3.  Plene  administravit.  The  plaintiff  replied  to 
the  second  plea  as  to  the  first  count,  that  he  ought  not,  by  reason 
of  any  thing  in  that  plea  alleged,  to  be  barred,  &c.,  because,  he 
said,  that  the  said  John  Smith,  the  testator,  in  his  life-time,  sur- 
veyed the  said  township  of  land  fraudulently  and  deceitfully,  in 
this,  that  he  did  not  run  and  mark  some  of  the  lines  between  many 
of  the  lots,  in  any  manner  whatsoever ;  that  some  of  the  lines,  in 
many  of  the  lots,  were  so  badly  and  imperfectly  run  and  marked, 
that  the  same  could  not  be  traced;  that  some  of  the  lines,  of  many 
of  the  lots,  interfered  with,  and  intersected  each  other;  that  the 
coorses  of  many  of  the  lots  were  not  marked  or  designated  by  any 
monuments  whatever ;  and  that  others  were,  otherwise,  so  badly 
and  unskilfully  marked,  that  the  quantity  of  land  contained  in  some 
of  the  lots  was  not  ascertained  and  fixed  with  exactness ;  and  that 
some  of  the  streams  of  water  running  in  and  through  the  several 
lots,  with  the  mill -seats  thereon,  were  not  delineated  and  laid 
down  on  the  map  of  the  said  survey :  from  all  which  causes,  the 
said  survey  became  useless  and  unprofitable  to  the  plaintiff.  And 
further,  that  at,  and  immediately  before  the  payment,  by  the  plain- 
tiff, of  the  said  sum  of  1500  dollars,  to  wit,  on  the  30th  oi  Decern- 
bcTy  1816,  the  said  John  Smith,  fraudulently  and  deceitfully,  showed 
and  delivered  to  the  plaintiff,  certain  false  and  incorrect  field-notes, 
maps  or  plats  of  the  said  survey  of  the  said  township,  from  which 
It  appeared  that  the  said  survey  had  been  performed  in  a  good, 
skilful,  suflicient  and  workmanlike  manner,  according  to  the  true 
intent  and  meaning  of  the  promise  and  undertaking  of  the  said  John 
Smith.  And  further,  that  the  said  township  of  land,  at  the  time 
of  the  survey  thereof,  consisted  of  land  in  a  state  of  nature,  and 
was  covered  with  timber,  trees  and  underbrush,  and  that  by  rea- 
son thereof,  and  of  the  said  false  and  incorrect  field-notes,  maps 
and  plats,  purporting,  nevertheless,  *to  be  true  and  correct,  &c.,  f  **  36  ] 
die  said  fraud  and  deceit  were  not  discovered  by  the  plaintiff, 
until  a  long  time  after  said  contract  was  to  be  performed,  and  aftei 
ports  of  the  said  township  had  been  contracted  to  be  sold  by  the 
plaintiff,  to  settlers,  to  wit,  on  the  1st  of  May,  1818,  <&c. 

There  were  also  several  replications  to  the  same  plea,  as  to  the 
second,  third  and  fourth  counts,  which  were  substantially  the 
same  as  to  the  first 

There  was  a  general  demurrer  to  the  replications. 

Jl  C  Spencer  J  in  support  of  the  demurrer,  contended, 

1 .  That  the  replications  were  a  departure  from  the  declaration. 
(1  Chitty's  PL  618,  619.) 

2.  That  the  replications  were  double,  inconsistent^  contridic 
tor3'  and  uncertain. 

31 


36  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,      3.  Thai  the  matter  of  excuse  set  up  in  avoidance  of  the  plea  of  the 

yj^'y^^i^  statute  of  limitations,  was  insufficient,  and  no  answer  to  the  plea. 

Tftovp       The  plaintiff  does   not  say  that   the  cause  of  action   did   not 

jg^-  accrue  until  within  six  years,  but  merely  that  he  did  not  discover 

it  until  within  that  time. 

4.  That  the  action,  sounding  in  iort^  died  with  the  testator,  and 
did  not  survive  against  his  executors.  (1  Johns,  Rep.  403.  Coicp* 
371.  1  Com.  Dig.  172.  196.  1  Morgan's  Vade  Mecum,  276.) 
It  is  an  action  for  deceit,  and  not  guilty  would  have  been  a  proper 
plea.  (hordJlaym.  973.  1  Caines,  124.)  An  action  of  debt  for 
an  escape  does  not  lie  against  the  executor  of  a  deceased  sberiflT. 
Though  the  form  of  this  action  be  assumpsit,  yet  it  is,  in  substance, 
for  a  tort.  It  is  an  exception  to  the  general  rule  as  to  actions  of 
assumpsit.  Where  things  imply  a  wrong  in  themselves,  or  any 
misfeasance,  the  rule  applies,  actio  personalis  moritur  cum  persona. 
{Baily  v.  Butler,  T.  Raym.  72.) 

Butler,  and  Talcot,  (A.  G.)  contra,  insisted,  1,  That  the  action 
would  lie  against  the  executors.  Anciently,  the  maxim  actio  per 
sonalis  moritur  cum  persona  was  applied  to  almost  all  actions  ex 
contractu,  in  which  a  wager  of  law  was  allowed.  But  for  the  last 
two  centuries,  in  England,  more  liberality  has  prevailed,  and  every 
action  arising  ex  contractu,  or  where  assumpsit  is  a  proper  fonn^ 
I  •37  ]  survives  against  *executors.  (1  Chitty's  PL  92,  93.  2  Chitty's 
PI  94.  Morgan's  Free.  84.  3  Went.  Plead.  322.  S84.  389;  2 
Bac.  Abr.  tit.  Executors,  &c.  P.  2.  Toller's  Law  of  Executors^ 
352.)  An  action  may  arise  ex  contractu,  yet  partake  of  a  tort  or 
delictum  in  the  breach  of  it ;  and  though  an  action  for  a  deceit 
would  lie,  yet  the  plaintiff  may  waive  the  tort,  and  bring  assumpsit, 
n  Chitty's  PL  90.  99.  132. 138, 139.  3  Dallas,  357.  15  Johns. 
Rep.  475.)  An  action  on  the  case  will  lie,  and  so  will  assumpsit ; 
and  the  latter  is  now  considered  as  the  most  appropriate  remedy. 
(9  Co.  89.  a.  Sir  T.  Raym.  71.  Saville:'s  Rep.  40.  Cro.  Car. 
539.)  In  Hambly  v.  Scott,  the  cases  were  fully  examined,  and 
Lord  Mansfield  laid  down,  in  the  clearest  and  most  satisfactory 
manner,  a  just  and  equitable  rule  on  this  subject.  {Covrp. 
371.  377.  1  Chitty's  PL  56,  57.)  In  Vtterson  v.  Vernon,  (3 
Term.  Rep.  549. J  Lord  Kenyan  recognizes  the  distinction  tdien 
by  Lord  Mansfield,  that  where  a  person  is  guilty  of  a  tort,  as  by 
cutting  down  trees,  and  then  dies,  no  action  hes  against  his  rep- 
resentatives, for  damages  arising  from  the  tortious  act ;  though  the 
value  of  the  timber  may  be  recovered  out  of  his  assets.  (1  Saund. 
216,  217.  n.  l.J 

Again  :  a  bill  in  equity  may  be  filed  against  an  executor,  for  a 
fraud  committed  by  his  testator.  (3  Atk.  757.  I  Madd.  Ch. 
205.)  And  there  is,  as  was  observed  by  Lord  Mansfield,  a  great 
analogy  between  this  action  of  assumpsit  and  a  bill  in  equity. 

Again:  in  Harison  v.  Walker,  {Peake^s  Cas.  111.)  where  B.,  a 
bankrupt,  had  received  money  on  a  bill  which  he  had  fraudulently 
obtained  from  ^.,  and  afterwards  a  commission  of  bankruptcy 
issued  against  him,  Lord  Kenyan  held,  that  A.  might  recover  back 
the  money  from  the  assignees  of  B.,  in  an  action  of  assumpsit ; 
82 
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jet  the  assignees  of  a  bankrupt  are  no  more  liable  for  the  torts  or  new-york, 
frauds  of  the  bankrupt,  than  executors  are  for  the  torts  of  their  ^^^J^i^^JS^, 
testator.  Troup 

2.  The  replication  is  not  a  departure  from  the  declaration.       g  ^• 
Where  a  plea  is  evasive,  the  plaintiff  may  avoid  the  effect  of  it  by 
restating  the  cause  of  action,  or  by  a  new  assignment.   (1  Ckitty^s 

PI.  602,     Shipvey  v.  Henderson,  14  Johns.  Hep.  178.  180.)     In 

the  case  of  the  First  Mass.  Turnpike  Company  *v.  Field,  (3  Mass.         [  *  38  ] 

Bep.  201.)  it  was  decided,  that  a  fraudulent  concealment  by  the 

defendant,  that  a  cause  of  action  had  accrued  to  the  plaintiff,  was 

a  good  replication  to  a  plea  of  the  statute  of  limitations. 

3.  Nor  is  there  any  duplicity  or  uncertainty  in  the  replication ; 
but  if  there  were,  it  cannot  be  taken  advantage  of  on  a  general 
demurrer.     (1   Chitty's  PI  572,  573.  625,  626.) 

4.  But  the  great  objection .  is,  that  the  replication  is  no  answer 
to  the  plea ;  or,  in  other  words,  that  fraud  will  not  take  a  case 
out  of  the  statute  of  limitations.  The  statute  ought  to  be  strictly 
construed,  [f  the  plea  in  this  case  is  to  prevail,  it  is  obvious  that 
great  injustice  will  be  done.  Fraud  is  not  within  the  equity  or 
spirit,  nor  within  the  terms  of  the  statute.  In  the  interpretation 
of  the  statute,  it  is  fairly  to  be  supposed  that  the  legislature  intended 
to  except  fraud  from  its  protection.  {Vattel,^.  2.  c.  17.  s.  282. 
291 .  299.)  To  permit  a  defendant  who  has  by  his  own  fraudu- 
lent concealment  prevented  the  plaintiff  from  discovering  his  cause 
of  action,  to  plead  the  statute  in  bar,  would  be  repugnant  to  the 
clearest  principles  of  law  and  equity. 

The  statute  cannot  be  pleaded  to  a  bill  for  the  discovery  of 
fraud,  as  length  of  time  forms  no  bar,  in  such  case.  (1  Madd.  Ch. 
205.  3  Atk.  558.  2  Ves.  jun.  280.  3  Johns.  Ch.  216.  6 
WJitatonU  Rep.  293.)  So,  in  the  construction  of  the  statute  of 
frauds,  a  court  of  equity  considers  a  part  performance  as  taking  a 
case  out  of  the  statute,  and  gives  rehef  on  the  ground  of  fraud,  in 
refusing  to  perform,  after  suffering  a  performance  by  the  other  party. 
(1  Madd.  Ch.  300.  302.  14  Johns.  Rep.  35.)  Courts  of  law  and 
equity  have  a  concurrent  jurisdiction  in  matters  of  fraud.  The 
action  of  assumpsit  is  like  a  bill  in  equity.  FraUd  constitutes  an 
exception  to  all  general  rules,  and  the  party  who  is  guilty  of  it,  is 
not  allowed  to  shelter  himself  under  the  general  rule  of  law. 
(Phillips's  Evid.  426.  428.  Doug.  654.  4  feates's  Rep.  109.  1 
Hayw.  Rep.  16.  2  Hayw.  129.  4  Dessas.  Rep.  179,  180.  4 
Munf.  444.  8  Cranch,  93.  3  Mass.  Rep.  371.  3  P.  Wm^.  143. 
13  Vin.  Ahr.  542.  tit.  Fraud,  Z.  pi.  3.  Fowler  v.  Hunt,  10  Johiis. 
Rep.  64.  Domat,  B.  3.  s.  5.  n.  9.  4  Bro.  P.  C.  163.  Cas.  temp. 
•Talb.  61.  69.  2  Sch.  fy  Lef  631.  634.  1  P.  Wms.  742.  Btdl.  [  *  39  J 
iV:  P.  150.  Sir.  907.  2  Saund.  117.  Willes,  259.  note.  3  Bl. 
Cam.  309.  note  9.     Bac,  Abr.  tit.  Limitation  of  Actions,  D.  3.) 

J.  C.  Spencer,  in  reply.  It  is  immaterial  when  the  plaintiff  dis- 
covered the  fraud  ;  for  fraud,  in  a  court  of  law,  is  not  a  good  rep- 
lication to  a  plea  of  the  statute  of  limitations.  In  Bree  v.  Holheck^ 
(Doug.  654.)  Lord  Mansfield,  to  be  sure,  says,  "  There  may  be 
cases,  too,  which  fraud  will  take  out  of  the  statute  of  limitations." 

Vol.  XX.  5  33      . 
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NEW- YORK.  But  this  is  a  mere  obiter  dictum.     It  was  not  a  point  decided  in 
^JJ^^^i^^  the  case.    The  cases  cited  from  chancery  are  those  of  trusts.    Syg- 
Troup       den  (Law  of  Vendors,  &c.  241,  242.  2  Madd,  Ch,  245.)  refers  to 
▼•  them,  to  show  that  in  equity  the  statute  of  limitations  does  not 

bar  a  trust,  as  between  the  parties.  No  matter  whether  there  be 
fraud  or  not ;  the  rule  in  equity  is  broad  and  general.  The  stat- 
ute does  not  apply  in  cases  of  trusts.  The  statute  is  considered 
as  not  binding  a  court  of  chancery ;  but  that  court  adopts  it,  as 
a  reasonable  rule,  to  be  applied  in  analogous  cases.  (2  Madd.  Ch, 
244.)  Will  this  court  adopt  this  rule  of  equity,  with  all  its  con- 
sequences, and  say,  that  the  statute  of  limitations  does  not  apply 
to  any  case  of  money  lent  or  paid  in  trust  ?  In  Hoveden  v.  Lord 
Annesley,  (2  Sch.  fy  Lefr.  631,  632,  633.)  Lord  Redesdale  exam* 
ines  the  doctrine  of  courts  of  equity  on  this  subject.  He  says, 
*'  Courts  of  equity  are  bound  to  yield  obedience  to  the  statute  of 
limitations,  upon  all  legal  titles  and  legal  demands,  and  cannot 
act  contrary  to  the  spirit  of  its  provisions.  The  statute  must 
be  taken  virtually  to  include  courts  of  equity ;  for  when  the 
legislature  by  statute  limited  the  proceedings  at  law,  in  certain 
cases,  and  provided  no  express  limitations  for  proceedings  in  equity, 
it  must  be  taken  to  have  contemplated  that  equity  followed  the 
law;  and,  therefore,  it  must  be  taken  to  have  virtually  enacted, 
in  the  same  cases,  a  limitation  for  courts  of  equity  also."  "  That 
wherever  the  legislature  has  limited  a  period  for  law  proceedings, 
equity  will,  in  analogous  cases,  consider  the  equitable  rights  as 
bound  by  the  same  limitation."  And  he  states  the  qualifications 
r  *  40  1  and  distinction  as  to  the  general  principle  that  ^'  trusts  and  *fraud 
are  not  within  the  statute."  "  If,"  says  he,  "  a  trustee  is  in  pos- 
session, and  does  not  perform  his  trust,  his  possession  operates 
nothing  in  bar,  because  his  possession  is  according  to  his  title.'^ 
^^  But  the  question  of  fraud  is  of  a  very  different  description ;  that  is, 
a  case  where  a  person  who  is  in  possession  by  virtue  of  that  fraud, 
is  not,  in  the  ordinary  sense  of  the  word,  a  trustee,  but  is  to  be 
constituted  a  trustee  by  a  decree  of  a  court  of  equity,  founded  on 
the  fraud,  and  the  possession,  in  the  mean  time,  is  adverse  to  the 
title  of  the  person  who  impeaches  the  transaction  on  the  ground 
of  fraud."  A  court  of  equity  does  not  impeach  a  transaction  on 
the  ground  of  fraud,  where  the  fact  of  fraud  was  within  the  knowl- 
edge of  the  party,  "  within  the  period  prescribed  by  the  statute. 
But  every  new  right  of  action  in  equity,  that  accrues  to  the  party, 
on  the  discovery  of  the  fraud,  must  be  acted  upon  within  that 
period."  (p.  636.)  If,  then,  the  discovery  of  the  fraud  does  not 
give  a  new  right  of  action,  it  does  not  come  within  the  principle 
of  a  court  of  equity ;  and  if  it  does  give  a  new  right  of  action, 
then  the  replication  is  a  departure  from  the  declaration. 

In  Cooth  V.  Jackson,  (6  Vesey,  39.)  Lord  Eldon,  referring  to 
the  administration  of  justice  in  distinct  courts  of  law  and  equity, 
in  England,  observed,  that  the  character  of  the  law  of  that  country 
had  suffered  more  by  the  circumstance  of  courts  of  law  acting  upon 
what  they  conceive  to  be  the  rules  of  equity,  than  fVom  any  other 
cause.  A  court  of  equity  has  its  peculiar  mode  of  proceeding, 
and  its  peculiar  remedies.  In  equity,  great  weight  is  attributed 
^         84 
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to  the  oath  of  the  defendant ;  and  if  he  denies  the  fraud,  the  tes«  nevit-york, 
timony  of  a  single  witness  is  not  sufficient  to  support  a  decree  ,^^5ijJ.^l^ 
against  it ;   though  it  would  be  enough  for  thejplaJntiJ9r  in  an  ac*       troup 
lion  at  law.  ▼• 

In  Evans  v.  BickneU,  (6  Vesey,  174.  182, 183.)  Lord  Eldon,  in  ^"""* 
taking  notice  of  the  position  of  some  of  the  common-law  judges, 
in  Pauley  v.  Freemav^  and  some  other  cases,  that  if  there  was 
relief  in  equity,  there  ought  to  be  relief  at  law,  observes,  that  it 
was  a  proposition  excessively  questionable,  and  he  doubted  wheth- 
er it  was  not  founded  in  pure  ignorance  of  the  constitution  and 
doctrine  of  the  Court  of  Chancery.  The  position  of  Mr.  Justice 
BuUeTy  in  Ooodtitle  •v.  Morgan^  (1  Term.  Rep.  755.)  that  what  [*41  ] 
hasrbecome  a  rule  of  property  in  a  court  of  equity,  ought  to  be 
adopted  in  a  court  of  law,  appeared  to  him  to  be  a  very  hasty 
proposition. 

As  to  the  decisions  by  the  courts  of  Massachtuetts  and  Pemi- 
syhania^  it  is  to  be  observed,  that  in  those  states  there  nre  no 
courts  of  chancery,  distinct  from  their  common-law  courts.  In 
the  case  of  The  MaBsaehusetts  Turnpike  Company  v.  Fields  &c., 
there  was,  in  fact,  a  fraudulent  concealment  on  the  part  of  the 
defendants,  which  was  the  sole  cause  of  the  delay  in  bringing  the 
action.  In  the  present  case,  there  was  no  such  concealment. 
There  was  no  act  whatever  on  the  part  of  the  defendants  which 
prevented  the  plaintiff  from  discovering  the  cause  of  action.  His 
only  excuse  for  not  discovering  it  sooner,  is,  that  his  land  was 
in  such  a  wild  state,  and  so  covered  with  timber  and  trees,  that 
the  fraud  of  the  defendants  could  not  be  discovered.  Could 
the  plaintiff,  after  suffering  his  land  to  remain  in  that  state  for 
fifty  years,  bring  his  action  for  a  fraud  in  the  survey,  and  reply 
this  matter  as  an  excuse  for  the  delay  i^  Chief  Justice  Parsansy  in 
delivering  his  opinion,  in  the  case  cited,  relied  on  the  dictum  of 
Lord  Imnsjieldy  in  Bree  v.  HolbecJcj  and  the  case  of  The  South 
Sea  Company  v.  fVymondselly  (3  P.  fVms.  143.)  which  was  a  bill 
for  relief  on  the  ground  of  fraud  in  a  certain  c(Mitract  for  stock ; 
and  Lord  Chancellor  Kin^  referred  to  Lord  fVarrington^s  case,  (1 
Bro.  P.  C.  455.)  in  which  it  was  held,  that  if  the  fraud  was  known 
above  six  years  before  the  filing  of  the  bill,  it  would  be  barred  by 
the  statute ;  and  that  it  was  necessary  to  charge  that  the  fraud 
was  discovered  within  six  years.  The  g  ounds  of  that  decision, 
as  stated  by  Lord  Rede$dale,  (2  Sch.  fy  Lef  634.)  were,  that '  the 
discovery  of  the  fraud  being  alleged  to  be  at  a  subsequent  period, 
and  arisiRg  ont  of  circumstances  collateral,  a  court  of  equity  was 
warranted  in  avoiding  the  transaction,  notwithstanding  the  statute ; 
for,  pending  the  concealment  of  the  firaud,  the  statute  of  limitations 
oaght  not  in  conscience  to  run ;  the  conscience  of  the  party  being 
so  ttffeeted  that  he  ought  not  to  be  allowed  to  avail  himself  of  the 
length  of  time.^  This  doctrine  of  a  court  of  equity  is  not  appli- 
cable in  courts  of  law,  *which  must  be  bound  by  the  positive  pro-  [  *  42  | 
visiems  of  the  statute.  It  is  not  surprising,  that  the  judges  in 
JHas$aehu$€tts  and  Pennsylvania^  not  adverting  to  this  distinction 
between  the  constitution  and  doctrines  of  the  two  courts,  should 
talk  so  loosely  on  the  subject    This  court  is  now  called  upon  to 
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NEW- YORK,  lay  down  a  rule  of  law,  which  was  not  present  to  the  minds  of 
May,  1822.     those  who  framed  the  statute ;  and  if  it  is  to  prevail,  why  may  it 

^'^TrovT^  ^^^  ^  applicable  ^o  the  case  of  a  dormant  partner,  concealed  by 
J^L-  the  active  partner ;  or  to  criminal  cases,  where  the  crime  is  con- 
cealed by  the  party  for  more  than  three  years  ?  If  the  rule  applies 
to  one  section  of  the  statute,  it  must  be  equally  applicable  to  the 
others.  In  Fowler  v.  Hunt^  the  court  merely  decide  what  shall  be 
a  return  into  the  state,  within  the  meaning  of  the  proviso  to  the 
fifth  section  of  the  statute  ;  that  it  must  be  open  and  public,  not 
clandestine. 

Even  if  the  position  of  Lord  Mansfield  vfBS  sound,  it  does  not 
apply  to  this  case ;  for  the  plaintiff  has  abandoned  his  count  for 
money  had  and  received,  which  is  alone  analogous  to  a  bill  in 
equity,  and  proceeds  solely  on  the  ground  of  fraud.  He  does  not 
allege  that  the  defendants  have  not  done  the  work ;  but  merely 
that  it  has  not  been  done  well,  or  as  it  ought  to  have  been  done, 
according  to  the  contract.  The  deception  alleged  in  the  replica- 
tion is,  the  delivery  of  certain  false  and  incorrect  field-books,  and 
maps  of  the  survey ;  but  this  was  before  the  plaintiff  paid  his 
money.  If  a  false  assertion  or  representation  is  a  sufilicient  an- 
swer to  a  plea  of  the  statute  of  limitations,  it  will  be,  in  effect, 
repealed. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  de 
fendants  have  demurred  generally  to  the  plaintiff's  replications  to 
a  plea  of  the  statute  of  limitations.  The  declaration  is  in  assump- 
sit^ on  the  promises  of  the  testator,  as  a  surveyor,  for  a  reward  to 
be  paid  to  him  therefor,  by  the  plaintiff,  to  survey  out  into  lots, 
skilfully  and  accurately,  a  township  of  land,  and  to  delineate  the 
same  on  a  map,  to  enable  the  plaintiff,  the  proprietor  thereof,  to 
sell  the  same  in  parcels,  and  to  actual  settlers.  The  breach  al- 
leged is,  that  although  the  testator  was  paid  therefor  a  large  sum 
of  money,  he  negligently  and  fraudulently  performed  his  under- 
[  *  43  ]  taking,  *and  did  not  faithfully  and  accurately  execute  the  work ; 
but,  on  the  contrary,  did  it  so  unskilfully  and  negligently,  that  the 
same  was  of  no  value  to  the  plaintiff. 

The  defendants  pleaded  the  statute  of  limitations ;  that  the 
action  did  not  accrue  to  the  plaintiff,  within  six  years  before  the 
exhibition  of  the  plaintiffs  bill.  To  this  plea  the  plaintiff  replied, 
setting  forth  the  particulars  of  the  testator's  fraud  in  making  the 
survey,  and  the  unskilful,  insufficient  and  unworkmanlike  manner 
in  which  the  work  had  been  done ;  and  that  the  land,  at  the  time 
of  the  survey  thereof,  was  in  a  state  of  nature,  and  was  covered 
with  timber,  trees  and  underbrush  ;  and  that  by  reason  thereof, 
and  of  the  false  and  incorrect  field-notes,  maps  and  plats,  the 
fraud  and  deceit  practised  by  the  testator  were  not  discovered  by 
the  plaintiff,  until  a  long  time  after  the  contract  was  performed, 
and  after  parts  of  the  land  had  been  contracted  to  be  sold  by  the 
plaintiff  to  settlers ;  to  wit,  on  the  first  day  of  Jlfay,  1818,  at,  &c 
There  are  four  several  replications,  substantially  to  the  same  effect  j 
to  these  the  defendants  have  put  in  a  general  demurrer. 

Upon  the  argument,  several  exceptions  were  taken  to  the  repli* 
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cations:  Ist.  That  the  action,  as  set  forth  in  the  replications, does  NEW-yorK| 
not  lie  against  executors.  2d.  That  the  replications  are  a  departure  ^JJ^^^^^L/ 
from  the  declaration,     dd.  That  they  are  double,  inconsistent  and       Trovp 
uncertain  ;  and,  4.  That  the  excuse  set  forth,  in  avoidance  of  the  ^- 

plea,  is  insufficient.  As  the  opinion  of  the  court  is  founded  on  the 
last  exception,  it  will  not  be  necessary  to  examine,  particularly, 
the  other  objections  to  the  replication ;  but  we  have  no  difficulty 
in  saying,  that  they  are  not  well  taken. 

It  is  a  general  rule,  that  a  replication  must  not  depart  from  any 
material  allegation  in  the  declaration ;  yet,  where  there  is  an 
evasive  plea,  the  plaintiff  may  avoid  the  effect  of  it  by  restating  his 
cause  of  action  with  more  particularity  and  certaintv,  and  so  as  to 
meet  and  thwart  the  particular  defence  set  up.  (l  Chitty^s  PL 
602,  603.)  An  action  will  not  lie  against  the  representatives  of  a 
paity  for  a  fraud,  which  does  not  benefit  the  assets ;  but  it  will  lie 
apon  a  contract  which  has  been  fraudulently  performed.  As  to  the 
duplicity  complained  of,  if  any  exists,  the  objection  cannot  be  taken 
•on  a  general  demurrer.  The  question,  then,  is,  whether  the  frauds  [  *  44  ] 
disclosed  in  the  replications,  in  the  survey  made  by  the  testator,  '    . 

and  the  non-discovery  of  thbse  frauds,  from  the  causes  set  forth, 
within  six  years  from  th6  performance  of  the  survey,  preclude  the 
defendants  from  pleading  the  statute  of  limitations,  in  avoidance 
of  the  plaintiff's  original  cause  of  action  ?  And  this  leads  to  the 
inquiry,  whether  the  plaintiff  can,  in  a  court  of  law,  set  up  a  fraud 
on  the  part  of  the  defendant,  to  take  a  case  out  of  the  operation 
of  the  statute  of  limitations  ;  and,  if  he  can,  whether  sufficient 
matter  has  been  alleged  to  deprive  the  defendants  of  the  protection 
of  the  statute.^  The  statute  (1  K  K  L.  186.)  enacts,' that  all 
actions  upon  the  case,  and  of  account,  other  than  actions  for  slan- 
der, and  actions  which  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  and  servants ;  and  all  actions 
of  debt  for  arrearages  of  rent,  or  founded  on  any  contract  without 
specialty,  and  all  actions  of  trespass,  detinue  and  replevin,  for 
goods  or  chattels,  and  actions  of  trespass  qtuire  clausum  fregii,  shall 
be  commenced  and  sued  within  six  years  next  after  the  cause  of 
such  actions  accrued,  and  not  after.  There  are  then  savings,  in 
case  of  the  arrest  or  reversal  of  judgments,  in  favor  of  inrants^ 
feme  coverts,  insane  or  imprisoned  persons,  and  where  a  person 
against  whom  a  cause  of  action  shall  accrue,  and  who  shall  be  out 
of  the  state  at  the  time  the  same  accrues  ;  giving  the  person  en- 
titled to  the  action  a  right  to  bring  the  same  within  the  times 
limited,  after  the  return  of  the  person  so  absent  into  this  state. 

It  was  urged,  on  the  argument,  that  the  plaintifTs  cause  of 
action  might  be  considered  as  accruing,  when  he  discovered  the 
fraud  in  making  the  survey  by  the  testator  ;  or  that  the  court 
might  say,  that  this  case,  and  others  similarly  circumstanced,  were 
Dot  within  the  spirit  and  intent  of  the  statute.  It  will  readily 
occur  to  the  profession,  that  courts  of  law  have,  in  many  instances, 
introduced  great  refinements  in  the  construction  of  statutes  ;  and 
that,  in  some  instances,  judges  of  great  celebrity  have  deplored 
the  first  aberration  from  the  plain  and  natural  meaning  of  the 
words  of  statutes.     With  respect  to  the  statute  now  under  con 
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*JjJj^^^  ^almost  to  its  abrogation.     I  mean,  as  to  what  amounted  to  an 

Troop       acknowledgment  of  a  debt,  so  as  to  take  it  out  of  the  operation 

g  ^'  of  the  statute  ;  and,  of  late,  courts  of  law  are  travelling  back  to 

i  *45  I         ^^^  support  of  the  plain  and  obvious  meaning  of  the  enactment. 

^  -'         After  premising  thus  much,  the  inquiry  is,  When  did  the  plaintiff's 

cause  of  action  accrue?  Most  certainly,  when  the  fraud  was 
consummated ;  and  that  was  when  the  testator  had  completed  the 
survey,  as  far  as  it  was  completed,  and  made  returns  of  his  field- 
notes,  maps  and  plats,  and  received  his  compensation.  The  in- 
jury, as  far  as  he  was  concerned,  was  then  done ;  and  he  became, 
immediately,  liable  to  an  action,  for  the  fraudulent  and  imperfect 
manner  of  executing  the  duties  he  had  assumed.  The  fact,  that 
the  plaintiff  did  not  discover  the  imposition  practised  upon  him, 
is  entirely  distinct  from  the  existence  of  such  fraud  and  imposi- 
tion. If,  then,  the  plaintiffs  cause  of  action  accrued  upon  the 
consummation  of  the  fraud  by  the  testator,  and  not  at  the  time 
the  plaintiff  discovered  it,  the  statute  interposes  as  a  protection, 
unless  the  action  has  been  commenced  and  sued  within  six  years 
next  after  the  cause  of  action  accrued.  But  it  is  asserted, 
that  fraud  committed  under  such  circumstances  as  to  conceal  the 
knowledge  of  a  fact,  and  thus  preventing  a  plaintiff  from  asserting 
his  rights  within  the  limited  period,  may  be  replied,  and  is  an  an- 
swer to  a  plea  of  the  statute  of  limitations,  if  the  action  or  suit  be 
brought  within  six  years  after  the  discovery  of  the  fraud.  The 
only  case  in  support  of  this  position,  in  a  court  of  common  law, 
in  the  English  courts,  is  that  of  Bree  v.  Ho/beck^  {Dovg.  654.) 
In  that  case,  the  replication,  after  setting  forth  the  means  by 
which  the  plaintiff  had  been  defrauded,  went  on  to  state,  that  the 
plaintiff,  at  the  time  of  the  execution  of  the  assignment,  and  of 
paying  the  money,  was  ignorant  of  the  falsehood  of  the  assertions, 
and  of  the  fraud  so  practised  upon  him  ;  and  did  not  discover 
them  ti-1  within  the  space  of  six  years  next  before  suing  out  the 
writ.  To  this  replication  there  was  a  demurrer.  Lord  Mansfield 
was  of  opinion,  that  the  replication  had  charged  no  fraud  on  the 
defendant.  He  said,  "  1  here  may  be  cases,  too,  which  fraud  will 
take  out  of  the  statute  of  limitations."  The  plaintiffs  attorney 
had  leave  to  amend,  in  case,  upon  inquiry,  the  facts  would  support 

[  ^40  ]  a  ^charge  of  fraud  ;  and  there  is  no  further  trace  of  the  case.  In 
the  case  of  The  First  Massachusetts  Turnpike  Company  v.  Field 
and  others^  (3  Mass.  Rep,  201.)  the  question  arose  on  a  .replica- 
tion, which  showed  the  impracticability,  if  not  impossibility,  of 
discovering  tlie  fraud.  The  replication  stated,  that  the  defendants 
fraudulently  and  deceitfully  concealed  the  bad  foundation,  the 
unsuitable  materials,  and  the  work  unfaithfully  executed,  by  coy- 
*  ering  the  same  with  earth,  and  smoothing  the  surface,  so  that  it 

appeared  to  the  plaintiffs  that  the  contract  had  been  faithfully 
executed.  Parsons^  Ch.  J.,  held,  that  the  replication  must  disclose 
a  fraudulent  transaction  in  the  defendants,  by  which  the  lime 
when  the  cause  of  action  accrued  must  have  been  fraudulently 
concealed  from  the  knowledge  of  the  plaintiff,  until  a  period  within 
six  years  before  the  action  was  commenced ;  and  that  where  the 
38 
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, delay  of  bringing  the  suit  is  owing  to  the  fraud  of  the  defendant,   NEW-1'ORK 
the  cause  of  action  against  him  ought  not  to  be  considered  as  y^JSlj^J^]^ 
having  accrued,  until  the  plaintiff  could  obtain  the  knowledge  that       Troup 
he  had  a  cause  of  action ;  and  that  if  this  knowledge  is  fraudulently       ^  ^- 
concealed  from  him  by  the  defendant,  the  court  would  violate  a 
sacred  rule  of  law,  if  they  permitted  the  defendant  to  avail  himself 
of  his  own  fraud.     The  only  cases  referred  to  by  Chief  Justice 
Varsons  are  Bree  v.  Holbeckj  and   The  South  Sea  Company  v. 
fVumondstUy  (3  P.  fVms.  143.)  which  refers  to  the  case  of  Lord 
IVarringtoTiy  where  he  had  a -decree,  notwithstanding  the  statute  of 
limitations  was  pleaded  ;  the  bill  having  been  amended  by  charging 
the  discovery  of  the  fraud  To  be  within  six  years  before  exhibiting 
his  bill.     The  same  principle  has  been  adopted  in  the  courts  of 
some  of  the  other  states. 

We  cannot,  however,  yield  the  convictions  of  our  own  minds  to 
decisions  evidently  borrowed  from  the  courts  of  equity,  and  which 
never  have  been  sanctioned  in  the  courts  of  law  in  that  country 
from  which  our  jurisprudence  is  derived.  It  has  been  already 
observed,  that  the  dictum  of  Lord  Mansfield^  in  Brce  v.  Holbeckj 
is  the  only  instance  in  which  such  a  position  was  ever  advanced 
in  Westminster  Hall;  and  when  it  is  further  considered,  that  his 
lordship  had  an  inclination  to  intrench  on  courts  of  equity,  that 
mere  dictum  cannot  be  regarded  as  authority. 

*There  is  a  marked  and  manifest  distinction  between  a  plea  of  f  *  47  ] 
the  statute  of  limitations  in  a  court  of  law,  and  in  a  court  of 
equity.  The  best  and  fullest  view  of  the  effect  of  such  a  plea,  in 
a  court  of  equity,  is  given  by  Lord  Redesdale,  in  ^  Sch.  ^  Lef,  p. 
634.  He  says,  that  although  the  statute  does  not,  in  terms,  apply 
to  suits  in  equity,  it  has  been  adopted  there,  as  a  rule  prescribed 
by  the  legislature ;  and  the  reason  he  gives,  why,  if  the  fraud  has 
been  concealed  by  the  one  party,  lintil  it  has  been  discovered  by  • 
the  other,  within  six  years  before  the  commencement  of  his  *»'v,t,  it 
shall  not  operate  as  a  bar,  is  this :  that  the  statute  ought  no.  --^ 
conscience  to  run  :  the  conscience  of  the  party  being  so  affected y  iftai 
he  ought  not  to  be  alloioed  to  avail  himself  of  the  length  of  time. 
This  is  very  intelligible  and  sound  doctrine,  in  a  court  of  equity ; 
and  is,  I  apprehend,  the  true  and  only  tenable  ground  to  deprive  a 
defendant  of  the  benefit  of  the  plea.  Courts  of  equity,  not  being 
bound  by  the  statute,  any  further  than  they  have  seen  fit  to  adopt 
its  provisions  as  a  reasonable  rule,  and  then  only  in  analogy  to  the 
general  doctrines  of  that  court,  are  perfectly  right  in  saying,  that  a 
party  cannot,  in  good  conscience,  avail  himself  of  the  statute,  when, 
by  his  own  fraud,  he  has  prevented  the  other  party  from  coming 
to  a  knowledge  of  his  rights,  until  within  six  years  prior  to  the 
commencement  of  the  suit.  But  courts  of  law  are  expressly  bound 
Dy  the  statute;  it  relates  to  specified  actions;  and  it  declares  that 
such  actions  shall  be  commenced  and  sued  within  s\\  years  next 
after  the  cause  of  such  actions  accrued,  and  not  after:  thus,  not 
only  affirmatively  declaring  within  what  time  these  actions  are 
to  be  brought,  but  inhibiting  their  being  brought  after  that  period. 
I  know  of  no  dispensing  power  which  courts  of  law  possess,  . 
arising  from  any  cause  whatever ;  and  it  seems  to  me,  that  where 
'  39 
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NEW  .YORK,  the  legislature,  in  the  same  statute,  gives  an  extension  of  time,  in 

^^JJj^f^*     cases  of  the  arrest  or  reversal  of  .judgment,  in  cases  of  in  fancy , 
Troup       coverture  of  the  feme,  insanity,  and  imprisonment,  and  for  an 
^'  absence  of  the  defendant  out  of  the  state,  when  the  cause  of 

action  accrued,  that  it  would  be  an  assumption  of  legislative,  au- 
thority to  introduce  any  other  proviso.     The  plaintifl^s  case  may 

[  *  48  J  be  a  very  hard  *one ;  but  that  affords  no  reason  for  construing  away 

a  statute  of  great  public  benefit,  and  which,  in  many  cases,  is  a 
shield  against  antiquated  and  stale  demands.  The  plaintiff's 
counsel  sought  to  derive  aid  to  their  argument  from  the  case  of 
Fowler  v.  Hunt,  (10  Johns.  Rep.  464.)  in  which  the  question  was  on 
the  last  proviso  of  the  statute,  and  whether  the  defendant  had,  at 
a  certain  period,  returned  into  this  state.  We  held,  that  the  return 
into  this  state  must  not  be  clandestine,  with  an  intent  to  defraud 
the  creditor,  by  setting  the  statute  in  operation,  and  thei^  depart- 
ing ;  that  it  must  be  so  public,  and  under  such  circumstances,  as 
to  give  the  creditor  an  opportunity,  by  the  use  of  ordinary  diligence, 
and  due  means,  of  arresting  the  debtor.  The  argument  of  coun- 
sel was,  that  if  the  court  could,  in  the  one  case,  examine  into  the 
spirit  and  intent  of  the  statute,  they  were  at  liberty  to  do  so  in  the 
other  case.  Having  once  ascertained  when  the  plaintiff's  cause 
of  action  accrued,  there  was  nothing  left  for  construction  ;  for  then 
the  statute  interposes,  and  requires  the  suit  to  be  brought  within 
the  period  limited,  except  under  the  modifications  contained  in  the 
proviso. 

But  were  we  to  proceed  on  the  suggestion  of  Lord  Mansfield^ 
the  plaintiff  would  then  have  failed  to  make  out  a  case  entitling 
him  to  an  exemption  from  suing,  because  he  did  not  discover 
the  friud  of  the  testator  until  the  first  day  of  May,  1818.  The 
.  concealment  of  the  fraud  is  not  imputed  to  the  testator.  What  he 
did  was  visible,  and  what  he  neglected  to  do  would,  or  might  have 
been  discovered  by  repairing  to  the  land.  There  was  no  conceal- 
ment of  the  work  actually  done,  as  in  the  case  in  3  Mass,  Rep,  201.; 
and  it  was  neither  impossible  nor  impracticable  to  find  out  the  fraud. 
That  the  lands  were  in  a  state  of  nature,  and  thickly  covered  with 
forest  trees  and  underwood,  certainly  would  not  have  prevented 
the  detection,  had  means  been  adopted  for  that  purpose.  But  we 
wish  to  be  understood,  as  deciding  the  case  on  the  ground,  that 
whether  there  was  a  fraudulent  concealment  or  not,  so  as  to  pre- 
vent the  plaintiff's  discovering  the  fraud,  until  within  six  years 
before  the  commencement  of  this  suit,  sitting  as  a  court  of  law, 

)f  *  49  ]  and  bound  by  the  express  provisions  of  the  ^statute,  we  could  not 
notice  the  fraud  so  as  to  take  the  case  out  of  the  operation  of  the 
statute. 

Judgment  for  the  defendants,  with  leave  to  the  plaintiff  to 
amend. 
40 
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NEW-YORK, 
May,  1822. 

Jackson,  ex  dem.  Feeter,  dgaihst  M.  Sternberg.  jackson 

V. 

Stssh  SXR  6 

EJECTMENT  for  land,  in  the  town  of  Danube,  in  the  county 
iifHtrkimer^  tried  at  the  Herkimer  circuit,  in  June^  1821,  before  deed  u '^r**)-* 

Mr.  Justice  PlaTT.  evidence  of 

The  plaintiff  claimed  title  to  the  premises  in  question,  by  virtue  teVranS  '' 
of  a  sheriflTs  sale,  under  a  judgment  and  execution  in  favor  of  X#e  evidence  is    • 
jRay,  against  Peter  Sternberg,  docketed  February  16,1811 ;  and  J^^if  thi 
he  gave  in  evidence  the  record  of  the  judgment,  and^the  execution  recital,  or   to 
and  return  thereof;  and  a  deed  from  the  sherifi'  to  the  lessor,  dated  f^^  ^^  ^ 

June  26,  1819,  in  due  form.  ^  under  a  differ- 

The  defendant  claimed  title  to  the  same  premises  by  virtue  of  a  ^^      '""^^^ 
deed  from  the  sheriff  on  a  sale  under  an  execution  in  favor  of  Le  than 
Jisyj  against  Feter  Sternberg,  on  a  judgment  docketed  May  16,  J^. 
1810.     He  gave  in  evidence  a  record  of  the  judgment,  and  the  such 
execution  and  return  thereon ;  and  a  deed  from  the  sheriff  to  him,  {^, 
in  due  form,  dated  October  13, 1817,  acknowledged  and  recorded,  frawi 
and  which  recited  the  sale  upon  such  judgment  and  execution.        ^^, 

The  plaintiff  then  gave  in  evidence  a  record  of  a  judgment  in  sale 
the  Supreme  Court  in. favor  of  Marcus  Sternberg,  against  Peter  JJJ^, 
Sternberg,  docketed  on  the  ninth  o{*May,  1816,  and  a  copy  of  the  of  th' 
execution  thereon.     P.  Souls,  who  was  the  undei^sheriffof  fferAr»-  credit 
mer  county  in  1816  and  1817,  testified,  that  he  had  in  his  hands  poao 
the  last-mentioned  execution,  at  the  suit  of  Marcus  Sternberg  ^^^ 
against  Peter  Sternberg,  received  by  him  May  14,  1816.     That  in 
the  summer  of  1817,  he  sold  the  personal  property  of  Peter  Stemr- 
berg ;  and  then,  by  direction  of  John  Eisenlord,  the  sheriff,  adver- 
tised his  real  estate,  under  several  executions.     That  the  sheriff, 
^ho  had  die  execution  at  the  suitof  Z#e  ftay,  said  that  he  should        [ 
attend  on  the  day  of  sale.     At  the  day  of  sale,  the  witness  waited 
more  than  an  hour  and  a  half,  for  the  sheriff,  and  he  not  coming, 
the  witness  opened  the  sale,  and  he  thought  he  read  the  advertise- 
ments publicly ;  he  told,  in  the  presence  of  M.   Sternberg,  P. 
Stembergj  N.  Sternberg,  and  others  there  attending,  that  he  ex- 
pected the  sheriff  there  with  the  execution  of  Le  Ray,  but  as  he 
did  not  come,  he  should  proceed  to  sell  under  the  execution  in 
his  bands,  in  favor  of  M.  Sternberg  against  P.   Sternberg,  and 
leave  it  to  the  sheriff  to  give  a  deed  on  which  execution  Be  saw 
fit.     That  Oeorge  Dominick  particularly  asked  him  on  what  exe- 
cution the  witness  intended  to  sell,  and  on  being  answered,* replied, 
that  he  had  come  to  bid  for  the  property,  if  it  were  sold  on  Le 
Ratfs  execution ;  but  if  it  was  not  to  be  sold  on  that  execution, 
be  did  not  wish  to  buy.     The  witness  publicly  stated,  that  he 
had  no  authority  to  sell  on  any  other  execution  than  the  one  in  his 
bands,  in  favor  of  Ai.  Sternberg^  against  P,  Sternberg.     That  he 
accordingly  set  up  the  property  for  sale  on  that  execution,  and  on 
no  other ;  and  the  premises  were  struck  off  to  M.  Sternberg,  the 
brother  of  the  defendant.     That  M.  Sternberg  wanted  the  witness 

(a)  Vid.  G^frham  v.  Gale,  7  Cmt*.  Rep  739.    Jackson  v.  Roberts^  7  WendeW*  Rep.  83 
Dieitnsan  v.  OilHkmd,  1  Cow.  Rep.  4G1. 
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NEW- YORK,  to  give  him  a  deed  under  Lt  Ray*$  execution,  which   the  witness 
,^^j2jjf^^  declined,  and  referred  him  to  the  sherift*.     That  they,  afterwards, 
Jovxfl        met  the  sherifT,  and  the  witness  explained  to  him  the  circumstances 
^7v  of  the  sale;  and  the  sheriff  said  he  could  not  ^ive  M.  Sternberg  a 

deed  under  Le  Ra/s  execution,  unless  A/.  ^Sternberg  paid  the 
money  bid  for  the  property  to  the  sheriff,  so  that  be  could  apply  it 
on  that  execution.  M.  Sternberg  then  agreed  to  pay  the  sheriff 
the  money,  and  accordingly  paid  him  paVt  of  it,  and  took  a  receipt 
for  the  amount,  on  which  the  sheriff  agreed  to  give  him  a  deed  on 
Le  RayU  execution,  on  his  paying  the  residue  of  the  money.  The 
sheriff  directed  the  return  to  be  made  on  the  execution  in  favor  of 
M.  Sternberg^  of  108  dollars  and  1 1  cents,  made  on  a  sale  of  the 
personal  property,  dated  September  18,  1817,  which  the  witness 
signed ;  and  the  reason  why  the  sale  of  the  real  estate  was  not 
mentioned  in  the  return  was,  that  the  sheriff  said  that  he  applied 
the  money  arising  from  the  sale  of  the  real  estate  to  Le  Ray^9  exe- 
[  *  51  ]  cution,  ''^and  should  make  a  return  of  it  on  that  execution.  Sev- 
eral other  persons,  present  at  the  sale,  were  called  as  witnesses, 
who  confirmed,  substantially,  the  statement  made  by  the  under 
sheriff.     Euenlord,  the  then  sheriff,  was  also  sworn  as  a  witness. 

The  parol  evidence  was  admitted,  subject  to  the  opinion  of  the 
court  as  to  its  admissibility  and  effect ;  and  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  a  case 
containing  the  facts  above  stated.  The  case  was  submitted  to  the 
court  without  argument 

Per  Curiam.  The  parol  evidence  falls  short  of  proving  such 
frauds  on  the  part  of^  the  defendant,  as  would  vitiate  and  annul 
the  sheriff's  deed  to  him,  at  law ;  and  the  evidence  vvas  inadmis- 
sible in  any  other  view,  for  it  contradicted  the  recital  in  the  deed 
as  to  the  particular  execution  on  which  the  sale  was  made. 
(Jadc$on  v.  VanderheydeUy  17  Johns,  Hep.  167.)  The  deed  to 
the  defendant  is,  per  se^  evidence  of  title  in  him.  Judgment 
must,  accordingly,  he  given  ibr  the  defendant.  But  on  a  timely 
application  by  the  creditor,  Le  Ray,  or  by  the  debtor,  Peter 
Sternberg,  or  by  any  judgment  creditor  who  is  injured  by  the 
proceedings,  we  should,  probably,  set  aside  the  sale  and  the 
sheriff's  deed,  if  the  facts  stated  in  the  case  ^hotild  remain  un- 
contradicted and  unexplained. 

Judgment  for  the  defendant 


Jones  against  Clark  and  Stewaki. 

A  teniuit  of      IN  ERROR,  to  the  Court  of  Common  Pleas,  or  Mayor's  Court 
•  mon^go^  •»  of  Albany. 

[  •  52  ]  The  defendants  in  error  brpught  an  action  oi  aisumpdt  *against 

ter"*i5ie°"mort-  *'*e  plaintifi*  in  error,  in  the  court  below,  to  recover  one  quarter's 
gage  has  be-  rent  of  a  house  and  lot,  formerly  owned  by  Gilbert  Stewart,  due 
doriogS^'con:  August  I,  1821.  The  defendant  pleaded  the  general  issue.  At 
tinoaoce  of  the  the  trial,  the  plaintiffs  gave  in  evidence  a  written  lease  of  the 
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premiss,  from  them  to  the  defendant  and  Maliby  Hopfd^  for  one  NEW-tork, 
year,  ending  May  1,  1821,  for  the  rent  of  400  dollars,  payable  ^.,^2:j!^ 
quarterly.  jokm 

M.  Hjwtly  a  witness  for  the  plaintiiT,  testified,  that  the  defendant  ^  ^■ 
took  possession  of  the  premises,  under  the  said  lease,  at  its  com- 
mencement, on  the  first  of  May,  1830,  and  has  since  continued  in  ^®"*?  ^™™  "*• 
occupation  thereof.  The  witnesfs,  m  answer  to  a  question,  which  oaom  to,  and 
was  objected  to  by  the  defendant's  counsel,  but  allowed  by  the  }?^^  ^  ^^ 
court,  and  the  paint  reserved,  said,  that  he  joined  in  the  execution  ga^;andman 
of  the  lease  merely  as  surety  for  the  payment  of  the  re»t  by  the  act»f«^^  him  ^* 
defendant,  Jonesy  and  had  never  occupied  the  premises.  It  was  l^^ort^or, 
proved  that,  at  the  expiration  of  the  term,  Jones^  without  the  ^J  '^Jge'^hi 
intervention  or  concurrence  of  Howd,  agreed  with  Clarke  one  of  may  set  up  such 
the  plaintiffs  below,  to  take  the  premises  for  another  year,  at  the  a'J^l^JJfen^." 
same  rent.  («) 

The  defendant  below  gave  in  evidence  a  bond  of  Oilberi  Stew-  j^^  ^^  ^ 
art,  to  R,  Pratt  and  fV*  Durant,  for  6000  dollars,  payable  on  the  the  lease  has  ez- 
4th  of  February,  1821,  and  a  mortgage  to  them  of  the  premises,  P''2i\***i^J|; 
dated  February  4,  1819,  duly  recorded;  and  also  a  lease  from  tos^wthathe 
Pratt  and  Durant,  to  the  defendant,  of  the  premises  in  question,  *>?*}  ?°.  *'«»«?- 

J   ^    J    n  I  m    ./art.     r  •         ii#       i     lockt     ^lal  mterest  m 

dated  February  7,  1621,  for  one  yenr,  commencing  May  1,  1821,  the  lease,  but 
at  the  yearly  rent  of  400  dollars ;  which  lease  contained  a  clause,  i^ewrtion^of^iT 
by  which  tte  lessors  engaged  to  indemnify  the  defendant  against  merely    as   a 
all  claims  for  rent,  by  any  other  persons ;  and  also  a  general  *^^g„f°Jf  {Jj 
assignment  by  Gilbert  Stewart,  of  all  his  property,  including  the  ^ot"by  the  co 
premises  in  question,  to  the  plaintiffs  below,  dated  August,  1819,  ^^*'^- 
in  trusty  for  the  benefit  of  his  creditors,  as  specified  in  the  assign- 
ment 

A  verdict  was  taken  by  consent,  for  the  plaintiffs  below,  for 
one  quarter's  rent,  subject  to  the  opinion  of  the  court,  &c.,  on 
which  a  judgment  was,  afterwards,  rendered  by  the  court  below.. 


r.  Bheeker,  for  the  plaintiff  in  error.     1.  There  was  *not  suf-        [  *  53  J 
ficient  evidence,  in  the  court  below,  that  the  defendant  held  under 
the  plaintiffs. 

2.  The  testimony  of  Hawel  was  inadmissible. 

3.  The  important  question  is  as  to  the  effect  of  the  mortgage. 
The  lease  was  made  subsequent  to  the  mortga<re ;  and  according 
to  the  decision  of  the  court,  in  M*Kircher  \\  Hawhy,  (16  J^ns. 
Rep.  289.)  there  wa»  no  privity  between  the  defendant  and  the 
mortgagees,  so  that  they  could  distrain  for  cent ;  but  it  will  be  said, 
that  the  lease  by  the  assignees  of  &,  the  mortgagor,  was  void  as 
to  the  mortgagees ;  (Birch  v.  Wright,  1'  Term  Rep.  380.)  that 
they,  having  the  legal  estate  in  them,  and,  therefore,  a  right  to 
the  possession,  could  eject  the  tenant.  Now,  why  should  not  the 
tenant  of  a  mortgagor,  liable  to  be  put  out  of  possession  at  any 
time,  be  at  liberty  to  receive  a  lea?e  from  the  mortgagee,  having 
a  right  to  th&  possession  P  If  he  submits  to  be  ejected,  he  loses 
the  enjoyment  of  the  premises,  and  the  mortgagor  gains  nothing, 
for  he  cannot  compel  the  tenant  to  pay  rent  afler  he  has  been 
ejected.     The  mortgagees  are  entitled  to  the  rents  and  profits  of 

(a)  Vide  Brown  v  Dean,  3  WendeWs  Rep.  208.  Dickenson  ▼.  Clark.  6  Coto.  Rep.  147 
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NEW- YORK,  the  mortgaged  premises,  and  may  apply  the  same  towards  the 
*J2[J2^-     payment  of  the  debt.     This  is  for  the  benefit  of  both  parties. 
JosBs        The  right  claimed  by  the  mortgagees  is  founded  in  justice  and 
V-  convenience. 

Then,  as  to  the  law  of  attornment,  which  has  a  strong  bearing 
on  the  question.  The  law  is  fully  stated  by  Mr.  Butlevy  in  his 
note  to  Co.  Litt,  309.  a.  Attornment  w*as  for  the  benefit  of  the 
tenant.  He  was  not  to  be  transferred  to  a  new  lord  without  his 
consent.  The  necessity  of  attornment  i^as,  in  some  measure, 
avoided  by  the  statute  of  iuesy  and  the  statute  of  wills ;  and  its 
necessity  and  efilicacy  were  almost  .wholly  taken  away  by  the  stat. 
of  4  &  5  Anne,  c.  16.  and  1 1  Geo.  II.  c.  1 9.  The  former  (see 
1  N.  R,  L,  525.  sess.  36.  ch.  56.  s.  25.)  makes  all  grants  and  con- 
veyances valid,  without  the  attornment  of  the  tenants ;  and  the 
latter,  (see  1  N.  R.  L,  443.  sess.  36.  ch.  63.  s.  27,  28.)  after  re- 
citing that  landlords  are  turned  out  of  the  possession  of  their 
estates  by  the  attornments  of  tenants  to  strangers,  who  claim  titles 
to  the  estates,  &.C.,  declares,  that  all  such  attornments  shall  be 
absolutely  null  and  void,  and  that  they  shall  not  affect  the  posses- 

[  *  54  J  sion  of  the  landlords ;  and  it  provides^  *among  other  things,  that 
the  act  shall  not  extend  to  affect  any  attornment  made  to  any 
mortgagee,  after  the  mortgage  has  become  forfeited.  After  for- 
feiture, the  mortgagee  is  not  only  entitled  to  possession,  but  has 
an  absolute  estate  at  law.  The  statute  supposes  that  the  posses- 
sion could  be  changed  by  attornment  to  a  stranger  claiming  title ; 
and  to  prevent  such  a  change,  it  makes  the  attornment  void,  except 
in  the  cases  mentioned  in  the  proviso,  in  which  it  permits  the  pos* 
session  to  be  changed,  and,  consequently,  makes  the  attornment 
of  the  tenant,  in  such  case,  equivalent  to  a  recovery  of  the  pos- 
session by  suit  at  law.  This  statute,  then,  provides  for  the  very 
case  in  question.  It  must  embrace,  also,  the  case  of  a  lease  made 
s^ibseqtient  to  "^  the  mortgage.  It  does  not  embrace  the  case  of  a 
tenant  prior  to  the  mortgage ;  because  it  was  unnecessary  to  pro- 
vide for  such  case,  as,  by  the  statute  of  4  &  5  Anne,  such  prior 
tenant  became  the  tenant  of  a  subsequent  mortgagee. 

It  cannot  be  supposed  that  the  British  parliament,  or  our 
legislature,  when  these  statutes  were  passed,  concerning  attorn- 
ments to  strangers,  were  entirely  wrong  in  supposing  ^hat  such 
attornments  changed  the  possession.  For,  if  such  an  attornment 
did  not  effect  a  change  of  possession,  the*  acts  passed  on  the 
subject  were  nugatory.  "The  tenant  has  no  right  to  the  rever- 
sion, and,  therefore,  cannot  alter  the  disposition  of  it  one  way  or 
the  other ;  but  he  has'  a  right  to  the  possession,  and,  therefore, 
can  put  whom  he  pleases  into  the  possession  of  what  he  has  in 
him."  {Gilb.  Tenures,  82.  3  Vin.  Ahr,  tit.  Attornment,  p.  317.) 
So  that  it  appears,  that  the  tenant  could  change  the  possession 
in  the  manner  contemplated  by  the  statute. 

Whatever  doubts  may  be  entertained  concerning  the  proviso  m 
the  statute  of  Anne,  they  cannot  make  the  proviso  in  the  statute 
of  George  II.  nu^tory ;  and  if  the  enacting  <JausQ,  of  the  latter 
statute  is  not  itself  perfectly  nugatory,  the  proviso  is  very  impor- 
tant. It  is  not  correct,  then,  to  say,  that  these  statutes  have  made 
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attornments  both  unnecessary  and  inoperative,  since  the  statute  NEW- York, 
of  George  II.  allows  them  to  operate  in  the  cases  mentioned  in  v^^i;!^?^ 
the  provuo*     (Per  BuUer^  J.    1  Term  Rep.  384.)     Nothing  is  bet-       jonas 
ter  settled,  than  that  all  leases,  or  other  interest  in  the  land,  made  ^• 

or  *conveyed   by  the   mortgagor  subsequent   to  the  mortgage^         r^«KKi 
though   before   forfeiture,   are   void   as   against    the   mortgagee  ^         -I 

(1  Powell  on  Mori.  226.  1  Term  Rep.  383.)  As  to  him,  the 
tenants  under  such  leases,  or  persons  claiming  such  interests,  ma} 
be  considered  as  trespassers.  Now,  if  such  tenant  is  a  trespassei 
as  to  the  mortgagee,  it  must  follow,  that  the  tenant  can  agree  to 
become  the  tenant  of  the  morjtgagee ;  and  then  a  privity  exists 
between  them,  and  the  tenant  becomes  liable  to  a  suit  or  a  distress 
by  the  mortgagee  for  the  rent.  The  statute  of  George  IL,  by 
allowing  an.  attornment  in  such  case  to  be  valid,  made  it,  of 
course,  valid  and  lawful  as  against  the  mortgagor,  and  those 
claiming  under  him  ;  and  it  was  unnecessary  to  allow  such  attorn- 
ment to  be  good  against  any  other  person.  It  wiH,  perhaps,  be 
said,  that  a  court  of  equity  will  not  permit  the  mortgagee  to  make 
leases  to  the  prejudice  of  the  mortgagor's  right  to  redeem.  ( 1  Poio^ 
ctt  on  Mort.  247.)  But  that  is  a  rule  peculiar  to  that  court,  with 
which  we  have  no  concern  here.  It  was  intended  to  protect  the 
right  of  redemption,  which  can  be  exercised  in  that  court  only. 

Ijoucksy  contra.  The  question  in  this  case  is,  whether  a  tenant 
of  a  mortgagor  in  possession,  who  became  such  subsequent  to  the 
giving  of  the  mortgage,  can,  in  a  suit  by  his  landlord  for  rent,  set 
up,  as  a  legal  defence,  that,  after  the  mortgage  became  forfeited, 
he  agreed  with  the  mortgagee  to  pay  rent  to  him,  notwithstanding 
his  lease  from  the  mortgagor  had  not  expired.  This  question 
turns,  in  a  great  measure,  on  the  true  meaning  and  import  of  the 
term  attornment.  It  is  defined  to  be  the  tenant's  consent  to  his 
landlord's  granting  the  estate  to  another  person,  whose  tenant  he 
agrees  to  be  thenceforth,  by  force  of  the  grant;  {lAtt,  b.  3.  c.  10. 
sec.  551.  Co.  Litt.  309.  a.  2  BL  Com.  292.)  and  without  such 
consent  actually  given  during  the  life  of  the  grantor,  the  grant,  at 
common  law,  b  void  and  inoperative.  This  rule,  though,  in  some 
instances,  done  away  by  the  statute  of  uses,  (1  Term  Rep.  384.) 
continued  until  the  statute  of  ^nne.  (1  N.  R.  L.  525.)  By  force 
of  this  statute,  a  grantor  of  lands  on  which  he  has  a  tenant,  by 
making  the  grant,  transfers  the  tenant  to  the  grantee  ;  ''^and  thus,  [  ^  56  J 
by  operation  of  law,  a  privity  is  instantly  created  between  the 
tenant  and  the  grantee,  (1  Term  Rep.  384.)  whose  tenant  he  thus 
becomes,  instead  of  his  former  landlord  ;  and  he  cannot  be  turned 
out  of  possession  until  his  lease  has  expired.  It  was,  therefore, 
rightly  decided,  in  Moss  v.  Gallimore,  {Doug.  279.  28*3.)  that  the 
grantee  might,  in  such  case,  distrain  for  rent,  having  the  legal 
title  to  it. 

But  the  case  of  a  tenant  who  takes  his  lease  from  the  mortgagor 
in  possession,  subsequent  to  the  mortgage,  is  very  different.  In 
such  case,  the  grant  is  made  before  he  becomes  a  tenant,  and,  of 
course,  his  consent  or  attornment  could  not  be  necessary  to  give 
validity  to  the  grant      It  follows,  that  the  statute  of  Anne  has  no 
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NEM^YORK,  Operation  in  such  a  case,  since  it  merely  supplies  attornment  where 
^JJ^^jJf^*     it  was  required,  at  common  law,  to  give  eifect  to  a  grant  made 
ioKBs       pending  a  tenancy* 
^-  It  is  clear,  that  a  tenant  of  a  mortgagor,  becoming  such  subse^ 

qiient  to  a  mortgage,  is  not  transferred  to  the  mortgagee  by  the 
act  of  making  the  mortgage,  and  the  statute  of  Anne*  He  is, 
therefore,  a  mere  stranger  to  the  mortgagee,  and  a  trespasser; 
(fVoodfalPs  Ten.  fy  Land.  110.)  and  may  be  ejected  after  the 
mortgage  is  forfeited,  without  notice  to  quit.  {Doug,  21.  4 
Johns.  Rep,  215.)  And  since  there  is  no  privity  between  the 
mortgagee  and  such  tenant,  he  cannot  be  distrained  upon,  or  sued, 
for  rent,  by  the  mortgagee.  (M'£ircAer  v.  Hatoley,  16  Johns.  Rep. 
289.)  But  it  is  said,  that  Jonesy  in  this  case,  has  attorned,  by 
taking  a  lease  from  the  mortgagees,  and  thereby  created  a  privity. 
This  is  begging  the  question;  for,  as  has  already  been  siiowo, 
attornment  has  no  application  to  a  person  in  his  situation.  That 
such  a  tenant  cannot  attorn,  or,  by  any  act  of  his,  create  a  privity f 
to  the  prejudice  of  his  landlord,  is  decided  in  MKircher  v.  Matvley  ; 
for  as  attornments  might  be  made  by  parol,  or  impfied  from  cir* 
cumstances,  or  the  acts  of  the  tenant,  the  setting  up  in  his  plea  a 
distress  of  his  goods  by  the  mortgagee,  must  hare  been  considered 
as  an  attornment  to  the  mortgagee,  or  on  no  other  principle  could 
he  claim  to  be  exempt  from  paying  rent  to  his  lessor;  yet  the 
court  overruled  the  plea,  on  demurrer,  for  want  of  a  privity 
[  •  57  ]  between  the  tenant  and  mortgagee.  The  proviso  in  *the  statute 
of  George  II.  (1  JV.  R.  L.  443.)  exempting  certain  attornments 
from  the  operation  of  the  statute,  did  not  create  any  new  species 
of  attornment,  or  introduce  them  where  they  could  not  have  been 
before  lawfully  made.  It  merely  saves  such  as  already  existed. 
The  proviso  was  added,  ej?  abnndanti  eoviela;  and  was,  in  truth, 
wholly  unnecessary.  It  is  entirely  nugatory,  as  it  saves  nothing 
which  would  not  have  existed  without  it.  It  is  not  unusual  to  put 
such  provisos  in  statutes.  There  is  one  of  similar  character  in  the 
statute  of  Anne,  {\  N.  R,  L.  525.)  which,  as  Mr.  Justice  Builtr 
observes,  {1  Term  Rep.  385.)  saves  no  other  or  greater  rights  than 
would  have  existed  without  it.  And  since  the  statute  of  Anne 
has  rendered  attornments  unnecessary  in  all  cases  in  which  they 
were  required  at  common  law,  or  could  be  lawfully  made,  {Doug. 
279.  1  Term  Rep.  388.)  and  which  statute  extends  to  mortgages, 
( I  Term  Rep.  894.)  it  is  very  correctly  said  by  Butler,  in  his  note 
to  Co.  Litt.  309.  a.,  that  these  statutes  have  made  attornments 
both' unnecessary  and  inoperative;  unnecessary,  if  not  made  where 
the  common  law  required  them  ;  and  inoperative,  if  made  where 
they  were  not  required,  (a) 

A  mortgagor  in  possession  does  not  stand  in  the  relation  of  a 
tenant  to  the  mortgagee;  (1  Term  Rep.  382.  Doug.  279.)  and 
lus  lessee  must  be  in  the  same  situation.  Hence  it  is,  that  a 
lease  by  the  mortgagor  is  void  as  against  the  mortgagee ;  or,  in 
other  words,  he  can  make  no  lease  to  bind  the  mortgagee.  The 
mortgagee  may,  however,  affirm  the  lease ;  but  that  does  not  make 
him  landlord;  but  merely  sanctions  the   relation   between  the 

(a)  See,  also,  Oilb.  Law  o/TenureSf  4th  ed.  p.  81,  notes  by  the  editors. 
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mortgagor  and  his  tenant,  so  that  he  cannot,  in  such  case,  eject  new- YORK 
the  tenant,  until  the  lease  has  expired.     And  in  this  sense  are  the  v,^Ji^^[jj5^ 
expressions  met  with  in  the  books  to  be  understood,  that  a  mort-       Jokss 
gagee  may  treat  such  lessee  as  a  trespasser.    (J8ac.  Ab.  tit.  Mortg.      ^  ^• 
C.     16  Johns.  Rep.  291.)     An  election  by  the  mortgagee  not  to        '^ 
consider  the  tenant  a  trespasser,  does  not  make  him  his  tenant. 
If  the  tenant  agrees  with  the  mortgagee  to  be  his  tenant,  that  is, 
taking  a  new  lease,  it  is  not  a  transfer  or  continuation  of  the  old 
one,  as  it  would  be  in  the  case  of  a  lease  anterior  to  the  mortgage. 
It  is  *8ettled,  that,  before  foreclosure,  the  mortgagee  cannot  lease        [  *  58  ] 
the  premises  so  as  to  bind  the  mortgagor.     (1  Pbwell  on  Mortg, 
247,  248.     Woodfall,  111.     9  Mod.  1.)     The  case  in  which  this 
was  first  established,  it  is  true,  came  from  the  Court  of  Chancery  ; 
bat   the  relative   rights  and  obligations  between  mortgagor  and 
mortgagee,  are  now  the  same  tit  law  as  in  equity ;  and  reason 
requires  that  it  should   be  so.     (I    Caines*s  Cas.  in  Error,  69. 
Hitchcock  V.  Harrington,  6  Johns.  Hep.  290.)     The  rule  is  recip- 
rocal ;  as  the  mortgagor  cannot  lease  so  as  to  bind  the  mortgagee, 
so  the  latter  cannot  lease,  to  bind  the  former.     Besides,  before 
foreclosure,  the  mortgagee  has  no  legal  interest,  as  regards  third 
persons,  in  the  mortgaged  premises.     (^Jackson  v.  fVillard,  4  Johns.  , 
Rep.  41.)   How,  then,  can  he  grant  any  interest  to  a  tenant? 

Again  ;  if  the  mortgagee  could  thus  get  into  possession,  without 
being  put  to  his  suit,  the  mortgagor  might  be  deprived  of  his 
defence  as  to  the  validity  of  the  mortgage.  (Jackson,  ex.dem. 
Sttmbergh,  v.  Dominick,  14  Johns.  Rep.  435.)  The  editor  of 
Baeon^s  Abr.  (tit.  Mortgage^  C.  OwiUinCs  ed.  by  Wilson,)  says, 
'*  If  a  mortgagee  permits  the  lessee  (who  became  such  subsequent 
to  the  mortgage)  to  enjoy  his  lease,  the  mortgagor  may  thenceforth 
be  considered  as  a  receiver  of  the  rent,  or,  in  some  sort,  a  trustee, 
for  the  mortgagee,  who  may,  at  any  time,  countermand  the  implied 
authority,  by  giving  notice  to  the  tenant  not  to  pay  rent  to  the 
mortgagor  any  longer.''  For  this  he  cites  6  Atk.  601  ;  but  this 
note  does  not  evince  the  usual  accuracy  and  discrimination  of  the 
learned  editor.  The  authority  cited  contains  no  such  doctrine. 
The  OKM-tgagor  is  not  a  receiver  of  the  rent  for  the  mortgagee,  for, 
if  he  were,  he  would  be  bound  to  pay  over  the  whole.  (1  Term 
Rep^  383.)  He  receives  the  rent  to  his  own  use,  and  is  only  bound 
to  pay  the  mortgage  money :  and  in  regard  to  notice  to  the  tenant, 
not  to  pay  any  more  rent  to  the  mortgagor,  this  has  reference  only 
to  the  case  of  a  tenant  anterior  to  the  mortgage,  (Ketch  v.  Hall^ 
D&ug.  21.)  for  he  is  transferred,  by  the  giving  of  the  mortgage, 
and  by  the  consent  of  all  parties.  The  mortgagee  can,  in  effect, 
countermand  the  receipt  of  the  rent  by  the  mortgagor,  only  by 
ejecting  the  tenant  or  by  a  bill  in  ^equity,  (Doug.  21.  4  John's  [.*  3^1 
Mp.  216.)  not  by  considering  himself  in  the  light  of  a  landlord. 

The  defendant  below,  (Jones,)  then,  being  under  no  obligation, 
by  reason  of  any  act  of  the  plaintiffs  below,  to  pav  rent  to  the 
m<»tgogees,  his  obligation  to  pay  it  to  the  plaintiffs  below  continues 
until  he  is  ejected  under  the  mortgage.  {Cotpp.  242.)  He  can- 
not exonenate  himself  from  this  obligation,  without  the  consent  of 
his  landlord ;  and  the  rule  that  a  tenuit,  in  an  action  against  him 
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NEW- YORK,  for  rent,  cannot  dispute. the  title  of  his  landlord,  applies  in  full 
^^J2:jf^  force.     (13  Johns.  Rep.  240.  297.  489.     Peake's  Ec.  242.  244.) 
JoHKs        On  the  other  hand,  in  the  case  of  a  tenant  of  the  mortgagor,  who 
V.  became  such  prior  to  the  mortgage,  he  may  pay  the  rent  to  the 

mortgagee,  on  mere  notice  from  him,  without  a  breach  of  liis  ob- 
ligation to  his  former  landlord,  who,  by  the  act  of  making  the 
mortgage,  transfers  the  tenancy,  and  the  legal  rights  incident  to 
it,  to  the  mortgagee  ;  and  this  is  the  <'  attornment  to  a  mortgagee,'' 
which  is  saved  by  the  proviso  in  the  statute  of  Geo.  II.  The 
taking  a  lease  by  Jones  from  the  mortgagees  was,  therefore,  an  act 
of  disloyalty,  in  derogation  of  the  rights  of  the  plaintiffs  below, 
and  fraudulent,  as  against  them. 

Bleecker,  in  reply.  It  is  said,  that  the  mortgagee,  before  a  fore- 
closure, has  no  legal  interest  in  the  premises  ;  but  the  case  cited, 
(6  Johns.  Rep.  290.)  shows  that  the  mortgagor  has  the  legal  in- 
terest, as  to  all  others,  except  the  mortgagee  and  his  representatives. 
It  is  idle  to  say,  that  the  mortgagee  has  not  the  legal  interest, 
when  it  is  admitted  that  he  may,  at  any  time,  obtain  possession  by 
an  action  of  ejectment. 

Again;  it  is  said,  that  the  mortgagee  can,  in  effect,  countermand 
the  payment  of  further  rent  to  the  mortgagor  by  ejecting  the  ten- 
ant. Now,  the  agreement  of  the  tenant  to  become  the  tenant  of 
the  mortgagee,  accomplishes  all  that  could  be  done  by  an  eject- 
menty  against  which  the  tenant  cannot  defend  himself.  He  does 
not  prejudice  the  rights  of  o'thers,  by  preferring  to  become  a  ten- 
ant to  the  mortgagee,  rather  than  be  turned  out  of  possession,  by 
an  action  of  ejectment.  As  against  the  mortgagee,  the  mortgagor 
has  no  right  to  the  premises,  or  to  the  rent.  This  is  not  the  or- 
[  ^  60  j  dinary  case  of  a  ^tenant  disputing  his  landlord's  title.  The  title 
of  the  mortgagee  is  not  hostile  to  that  of  the  mortgagor.  It  is  the 
same  title.  The  landlord  has  created  an  encumbrance  on  the 
premises,  and  has  thereby  subjected  the  tenant  to  an  ejectment, 
which  the  statute  of  Geo.  II.  (I  N.  R.  L.  443.)  allows  the  tenant 
to  avoid,  by  becoming  the  tenant  of  the  mortgagee.  This  results 
from  the  act  of  the  mortgagor,  not  from  the  mere  volition  of  the 
tenant.  Th6  statute  allows  the  tenant  to  change  his  situation,  not 
in  hostility  to  the  rights  of  the  mortgagor,  but  in  accordance  with 
them,  and  to  attain  the  objects  and  purposes  of  the  encumbrance. 
The  tenant  does  not  deny  the  title  of  the  mortgagor ;  if  he  had  no 
title,  the  mortgage  itself  would  be  invalid,  and  give  no  title  to  the 
mortgagees.  "  The  mortgagor  and  mortgagee  have  but  one  title 
between  them."  (Per  Buller,  J.  1  Term  Rep.  383.)  "  The  de- 
fendant  may  show  that  the  plaintiff  had  only  a  temporary  interest 
at  the  time  of  the  demise,  which  has  since  expired ;  or  that  he  has 
mortgaged  the  estate  to  another  person,  who  has  given  the  de- 
fendant notice  to  pay  the  rent  to  him."  (Peake^s  Eo.  245.)  Here 
the  mortgagor  had  a  right  of  possession,  determinable  by  the  will 
of  the  mortgagee.  It  was,  in  this  sense,  a  temporary  interest.  If, 
instead  of  taking  a  lease  from  the  mortgagees,  the  tenant  had  sub- 
mitted to  an  action  of  ejectment,  and  after  judgment,  and  before 
execution  of  the  writ  of  possession^  he  had  agreed  to  receive  a 
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lease  from  the  mortgagees,  would  not  this  have  aSbrded  him  a  de-  nfav-york, 
fence  against  a  suit  by  the  mortgagor  for  rent ?     And  where,  in  ^JJ^i^^^^ 
reason  and  good  sense,  is  the  diHerence  between  the  case  sup-       Jorjes 
poeed  and  the  one  now  before  the  court  ?  _  ^* 

Spencer,  Ch.  J-,  deli#red  the  opinion  of  the  court.  The 
points  made  by  the  counsel  for  the  plaintiff  in  error,  are,  1.  That 
there  was  no  sufficient  evidence  that  Jones  held  under  Clark  and 
Stewart. 

2.  That  Howel  was  an  incompetent  witness. 

3.  That  the  matters  shown  by  the  defendant  below,  were  a 
complete  defence. 

The  first  and  second  points  may,  at  once,  be  disposed  of.  There 
was  complete  evidence  of  the  hiring  of  the  premises,  *by  JpneSy  [  *  61  ] 
for  the  second  year.  Howel  was  a  competent  witness  to  show  that 
he  had  no  beneficial  interest  in  the  expired  lease,  though  the  fact 
itself  was  no  wise  material.  The  cause  depends  on  the  third 
point;  and  it  presents  this  question,  whether  a  tenant  of  the 
mortgagor  in  possession,  and  who  became  such  subsequent  to  the 
giving  the  mortgage,  can,  in  a  suit  by  his  landlord,  the  mortgagor, 
set  up  as  a  legal  defence,  that  after  the  mortgage  became  forfeited, 
be  attorned  to  the  mortgagee,  and  took  a  lease  from  him,  during 
the  continuance  of  the  lease  from  the  mortgagor.  This  case  has 
probably  been  decided  in  the  court  below,  on  the  authority  of  the 
case  of  M'Kircker  v.  Hawley^  (16  Johns.  Rep.  289.)  The  prin- 
ciple decided  in  that  case  was  this :  that  a  mortgagee  could  4iot 
distrain  for  rent  becoming  due  under  a  lease  made  by  the  mort- 
gagor subsequent  to  giving  the  mortgage,  because  there  was  no 
privity  of  estate  or  contract  between  the  mortgagee  and  such  a 
tenant ;  and  we  held,  that,  to  enable  a  party  to  distrain  for  rent, 
he  must  have  a  concurrent  right  to  maintain  an  action  for  the 
rent ;  and  if  there  was  no  privity  of  contract  or  estate,  an  action 
could  not  be  maintained. 

When  the  plaintiff  in  error  attorned  to  the  mortgagees,  and 
took  a  lease  from  them,  their  title  to  enter  under  their  mortgage 
was  complete ;  for,  the  day  of  payment  having  passed,  the  condi- 
tion was  broken,  and  the  estate  of  the  mortgagees  was  absolute  at 
law.  This  case,  then,  presents  a  very  different  question  from  the 
one  decided  in  M^Kircher  v.  Ilawley.  There,  the  point  was, 
whether  the  mortgagee  could  distrain,  or,  in  effect,  sue  for  the  rent. 
Here,  it  is,  whether  the  tenant  of  the  mortgagor  could  not,  by  his 
own  act  and  consent,  become  the  future  tenant  of  the  mortgagees, 
without  any  disloyalty  to  the  mortgagor.  "  At  common  law," 
says  Mr.  Butler,  (in  note  272  to  Co.  Ijiit  309.  a.)  "  attornment 
signified  only  the  consent  of  the  tenant  to  the  grant  of  the  seign- 
iory ;  or,  in  other  words,  his  consent  to  become  the  tenant  of  the 
new  lord.''  He  goes  on  to  show  the  operation  of  the  statute  of 
quia  emptoresj  and  the  statute  of  uses,  and  the  statute  oi  wills;  and 
observes,  that  the  necessity  and  efficacy  of  attornments  have  been 
almost  totally  taken  away  by  the  statutes  of  4  and  5  Anne,  c.  16. 
*and  II  George  II.  c.  19.  These  two  statutes  have  been  reen-  [♦63] 
acted  here.     The   former  does  not  relate  to  this  case,  but  the 
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HEW- YORK,  latter  has  an  important  and  decisive  bearing  upon  it.     The  28th 

^^^JjiJjJ^^*'     section  of  the  statute  concerning  distresses,  rents,  and  the  renewal 

TmzPxoplx   of  leases,  (1  N»  ii.  X#.  443.)  after  reciting  that  the  possession  of 

▼•  estates  is  rendered  precarious  by  the  frequent  and  fraudulent  prac-* 

tice  of  tenants  attorning  to  strangers,  by  which  means  landlords 

and  lessors  are  turned  out  of  possessioff,  and  put  to  the  difficulty 

and  expense  of  recovering  possession  by  suits  at  law,  enacts,  that 

every  such  attornment  shall  be  null  and  void,  and  the  possession 

of  the  landlords  or  lessors  shall  not  be  deemed  to  be,  in  any  wise, 

changed  by  any  such  attornment ;   with  a  proviso,  that  nothing 

therein  contained  should  extend  to  vacate  or  affect  any  attornment 

made  pursuant  to  and  in  consequence  of  any  judgment  at  law,  or 

decree  or  order  of  a  court  of  equity,  or  made  with  the  privity  and 

consent  of  the  landlord  or  lessor,  or  to  any  mortgagee  after  the 

mortgage  is  become  forfeited. 

The  mischief  which  the  statute  was  intended  to  remedy,  was 
the  attornment  by  tenants  to  strangers  claiming  title ;  and  with* 
out  the  proviso^  the  construction  of  the  enacting  part  of  the  statute 
would  have  admitted  of  no  doubt.  But  to  remove  every  doubt, 
the  legislature  have  declared  who  were  not  strangers,  and  to  whom 
the  tenant  might  lawfully  attorn ;  he  may  attorn  to  a  mortgagee 
after  the  mortgage  is  forfeited.  The  reason  of  this  is  obvious. 
The  mortgagee,  as  between  him  and  the  mortgagor,  has  the  right 
of  entry,  and  is  entitled  to  the  possession  of  the  premises.  If,  then, 
the  tenant  will  do  voluntarily  what  the  law  will  coerce  him  to  do, 
yield  up  the  possession  to  the  mortgagee,  it  is  not  an  act  injurioua 
to  the  just  rights  of  the  mortgagor,  nor  disloyal  towards  him.  In- 
\  deed,  the  rights  of  the  tenant  also  require  that  he  should  be 

-  allowed  to  do  so ;  for  if  he  refuses  ^o  attorn,  he  at  once  subjects 

himself  to  eviction,  and  the  payment  of  costs.  The  statute  makes 
no  difference  between  a  tenant  to  the  mortgagor,  who  becomes  so 
before  or  after  the  execution  of  the  mortgage.  It  applies  to  every 
tenant  of  the  mortgagor,  without  reference  to  the  time  when  he 
[  *63  ]  became  tenant.  The  leason  is  the  same  in  both  cases,  and  *they 
are  both  embraced  by  the  proviso  of  the  statutes ;  and  neither  of 
them  are  within  the  mischiefs  intended  by  the  enacting  part  of  the 
statute. 

Judgment  reversed,  and  a  venire  de  novo  to  be  awarded  in  the 
court  below. 


The  People  against  Smith. 

If  a  juiuce      ON  certiorari  tp  the  General  Sessions  of  Erie, 
party  "a  «im*      Smithy  who  was  one  of  the  justices  of  the  peace  of  the  county 


«»«ug«d*>y  o{  Erie,  was  indicted  at  the  Court  of  General  Sessions  of  the  Peace 
iMedupwiih  of  the  couuty,  for  a  misdemeanor,  under  the  /awr/A  ^section  of  the 
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parties,  eaiise  of  action,  ^.,  ffi  hi*  prttenctf  and  wimIct*  hU  ccntrtl.  it  is  not  a  violation  of  ibe/nirfA  section  of 

the  statute,  (sess.  48.  ch.  169.)  passed  April  7, 1820.  (a)    Alittr,  if  the  party  receiving  a  blank  summons,  filia 

it  up  out  of  the  presnre  of  the  justice,  though  before  it  is  delivered  to  a  constable  to  be  served. 

(a)  t  JSce.  SUd,  2S7. 
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act,  passed  April  7,  1820,  (sess.  43.  ch.  159.)  (a)  which  enacts,  new- YORK, 
"  that  it  shall  not  be  lawful  for  any  justice  of  the  peace  to  issue  or  ,,JJlJfJ^\, 
deliver  to  any  constable,  or  to  any  other  person,  any  blank  sum-    hbmpstbad 
mons,  warrant,  or  other  process,  signed  by  such  justice,  in  which 
the  names  of  the  plaintiff  and  defendant,  and  the  cause  of  action, 
or  either  of  them,  shall  be  omitted,"  6lc.     The  defendant  was 
tried  and  convicted ;  but  judgment  on  the  verdict  was  respited,  and 
the  proceedings  removed  by  certiorari,  for  the  opinion  of  this  court. 
From  the  written  report  of  the  evidence,  made  by  the  judges  of 
the  Court  of  Sessions,  it  appeared,  '^  that  one  Torry  requested  of 
the  justice  a  summons,  in  favor  of  T.,  against  one  fr.  Keane; 
that   T,,  the  plaintiff,  was  in  haste,  and  the  justice,  being  then 
engaged  in  business,  desired   T.  to  call  and  get  the  summons  at 
some  other  time,  or  on  the  next  day.     But  T.  informed  the  justice, 
that  it  was  necessary  to  have  the  summoip  at  that  time ;  and  that 
he  would  put  in  his  name  as  plaintiff  and  fVilHam  Keane  as  de- 
fendant ;  and  afterwards,  and  before  the  delivery  of  it  to  the  con- 
stable, he  so  filled  it  up  accordingly."     The  summons  was  served, 
and  returned  to  the  justice  ;  his  signature  being  subscribed  to  it. 
The  proof  of  these  facts,  by  parol  evidence,  was  objected  toby  the 
attorney  for  the  prosecution,  on  the  Aground  that  no  notice  had 
been  given  to  produce  the  summons  ;  but  the  objection  was  over- 
ruled by  the  court  below. 

Platt,  J.,  delivered  the  opinion  of  the  court  The  objection  to 
the  parol  evidence  of  the  summons  was  properly  overruled.  The 
summons  was  in  the  possession  of  the  defendant,  and  the  indict- 
ment was  ample  notice -to  produce  it.  {The  People  v.  Holbrooke 
13  Johns.  Rep.  90)  But  the  evidence,  as  detailed  to  us,  does  not 
contradict  the  supposition  that  Torry  filled  up  the  summons  in  the 
presence  of  the  justice ;  and  if  so,  there  was  no  violation  of  the 
statute.  The  only  question  in  the  case  turns  on  the  fact,  whether 
the  justice  delivered  the  summons,  signed  by  him,  in  blank,  and 
to  be  filled  up  by  Torry,  out  of  the  presence,  and  beyond  the 
control  of  the  justice ;  or  whether  T.  filled  it  up  as  the  mere  clerk 
of  the  justice.  The  former  would  be  a  violation  of  the  statute; 
but  the  Utter  not  so.  Upon  the  evidence  reported  to  us,  we  think 
there  ought  to  be  a  new  trial ;  and  that  the  proceedings  should  be 
remanded  to  the  Court  of  Sessions  fer  that  purpose* 

{a)%Reo.Stat.9X7. 
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Hempstead  against  N.  &nd  H.  Weed* 

IN  ERROR,  to  the  Mayor's  Court  of  the  city  of  Albany. 

The  defendants  brought  an  action  of  debt  against  the  plaintiff 
in  error,  in  the  court  below,  for  the  escape  of  William  Brovm, 
while  in  his  custody,  as  sheriff,  on  a  ca.  sa.  The  declaration  was  in 
the  usual  form*    The  defendant  pleaded  nil  debet^  with  leave  of 


(a)  Vid.  Jacktam  ▼.  CoUim,  3  Cow.  Rep,  89. 
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Where  a  new 
Mieriff  is  •!>« 
pointed,  the 
prisoners  re- 
main in  custody 
ofthe  old  sheriff, 
until  they  are 
delivered  to  his 
successor,  (a) 

If,  therefore. 
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NEW- YORK,  the  plaintifTs  to  give  any  special  matter,  which  might  have  been 

y^^j^L!^^^  pleaded,  in  evidence,  at  the  trial.     The  record  of  the  judgment 

Hempstead    against  Brown,  in  the  court  below,  and  the  ca.  sa,,  and  his  arresi 

WiBD        thereon,  *were  given  in  evidence ;  and  it  was  proved  that  L.  H, 

T  *65 1  Gansevoort  was  appointed  sheriff  of  ^/&any,  on  the  6th  of  March 

uie  old  soeriff  1®^^>  ^^  the  place  of  the  defendant,  H.;  and  Winiam  Brovm  was 

omits  to  assign  ncver  in  the  custody  of  C,  the  present  sheriff,  nor  was  he  assigned 

5ieriff*apriJlSh  ^^  '^^  ^Y  ^^^  defendant,  when  he  delivered  over  the  county  and 
erooexecatioD,  prisoners,  nor  at  any  time  since.  The  indenture  of  assignment, 
^raittedt^  from  the  defendant,  to  G.,  the  present  sheriff,  dated  March 
within  the  limits  20,  1S19,  was  givcu  in  evidence,  by  which  it  appeared  thatiSrou^n 
ertiM  S^vin^  ^**®  "^^  named  in  it,  or  delivered  over  as  a  prisoner.  It  was 
secnniy  for  thai  proved  that  Cr.,  the  present  sheriff,  after  the  assignment,  on  being 
purple, ^uis  asked  whether  B,  was  in  his  custody,  answered,  that  he  was  not, 
for  which  the  and  had  never  been  assigned  to  him  verbally,  or  otherwise.  After 
blt'aj"ony  M  ^^^  commencement  of  the  suit  against  the  defendant,  he  admitted 
the' prisoner  re-  that  he  had  forgotten  to  assign  Brown  to  the  present  sheriff. 
lilSii*.'^*^'"*^  It  was  proved,  that  when  Brown  was  first  arrested  on  the  ca.  sa.^ 
The  right  of  he  gave  to  the  defendant  the  usual  bond,  for  the  liberties  of  the 
wsi^^ovrpri!i°  goal*  and  was,  thereupon,  suffered  to  go  within  the  limits  of  the 
oners  on  civU  goal  liberties ;  and  that  he  had  never  been  seen  beyond  the  limits, 
suHeioHn  of'  ^^^cpt  On  Sundays,  and  still  continued  within  the  limits  of  the 
fice,  being  for  gaol  liberties ;  and  it  appeared  that  the  omission  to  assign  Broxcn 
hisownwcMuy  ^-^j^  ^j^^  Other  prisoucrs,  to  the  new  sheriff,  was  unintentional. 
maybe  waive<i  The  defendant  moved  for  a  nonsuit,  in  the  court  below;  but  the 
prisoners**"^ TOt  ^0"^  decided,  that  it  was  not  necessary  for  the  plaintiffs,  to  enable 
delivered  over,  them  to  recover,  to  prove  that  Brown  had  been  off  the  limits  of 
Sd^to^inteSs*  ^^^  ga<^l  liberties  since  his  arrest,  or  that  he  was  off  the  limits 
an^  purposes,  when  the  suit  was  commenced  against  the  defendant,  and  refused 
dy  Jand^S'?^  ^^  nonsuit  the  plaintiffs :  and  the  defendant  excepted  to  the  opin- 
of  actual  es-  ion  of  the  court.  The  recorder  charged  the  jury,  that  the  evi- 
liaCfe.***  ^*"  *^  dence,  in  his  opinion,  was  sufficient  to  entitle  the  plaintiffs  to 
recover ;  and  the  jury  found  a  verdict  for  the  plaintiffs  accordingly. 

Foot,  for  the  plaintiff  in  error,  contended,  that,  notwithstanding 
the  commission  to  the  new  sheriff,  and  the  supersedeas  to  the  old, 
and  the  delivery  of  the*  gaol  and  prisoners  to  the  new  one,  a 
prisoner,  not  delivered  otrer,  but  remaining  in  gaol,  continued, 
I  *  66  ]  in  judgment  of  law,  in  the  custody  *of  the  old  sheriff,  and  no 
action  lies  against  him  for  an  escape,  until  the  prisoner  in  fact 
escapes.  It  is  true,  that  such  an  omission  of  a  prisoner  by  the  old 
sheriff,  is  an  inchoate  escape;  but  it  is  not  absolute,  so  as  to  give 
a  right  of  action,  until  the  prisoner  has  actually  departed  from  the 
gaol.  • 

Buller  (^Nisi  Prius,  68.)  says, "  When  a  new  sheriff  is  appointed, 
his  predecessor  ought  to  deliver  over  all  the  prisoners  in  his  cus- 
tody, charged  with  their  respective  executions,  and  if  he  omit  any, 
it  is  an  escape ;"  and  he  cites,  as  his  authority,  Wesiby*s  case,  3 
Co.  71.  Bacon  (2  Bac,  Abr,  517.  tit.  Escape  in  Civil  Cases,^,) 
says,  "  that  the  prisoners,  until  they  are  turned  over  to  the  new 
sheriff,  remain  in  the  custody  of  the  old  sheriff,  and  if  he  omits  to 
deliver  them  over,  every  omission  will  be  deemed  an  escape, 
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wherewith  he  will  be  chargeable  ;"  and  he  cites  Hob.  266.     2  Roll  new-york, 
ABr,451.    Cro.E:iz,3Q5.   Bulst.lO.    Leon.M.    4  Co. 72.    But4  ^^^^^^^ 
Co.  72.  is  a  mistake,  and  was;  no  doubt,  intended  for  3  Co,  72.,    Hshpstsad 
which  is   fVesiby^s  case.      Cro.  Eliz.  is  Westby^s  case  in  the  K.  B.       ^• 
2  RoU.  Abr.  457.  is  not  applicable,  as  it  merely  decides  that,  if  a 
prisoner  escapes  while  the  old  sheriff  is  in  office,  he  is  chargeable, 
not  the  new  sheriff.     fVestbys  case,  which  is  reported,  also,  in  3 
Danv.  Abr.  1 14.  pi.  3.     2  yin.  Ahr.  152.     M^ore,  688.  and  Pop- 
ham^  85.  A.  D.  1592,  was  this:  The  prisoner  was  in  custody  on 
two  executions ;  one  in  favor  of  Dighton,  and  the  other  in  favor  of 
IVestby.     On  going  out  of  office,  the  defendants,  the  old  sheriffs, 
assigned  and  delivered  the  prisoner  to  the  new  sheriffs,  as  in  cus- 
tody on  the  execution  in  favor  of  D,  only.     The  prisoner  actually 
escaped  in  tha  time  of  the  new  sheriffs,  and  the  action  was  brought 
against  the  old  sheriffs.     The  Court  of  K.  B.  decided  against  the 
old  sheriffs,  and  said,  ^'  It  was  an  escape  in  them  presently ;  for 
the  prisoner,  when*  he  is  delivered  to  the  new  sheriffs  for  one 
cause,  although  he  is  in  execution  for  one  cause,  he  is  not  for  the 
other ;  ^erefore  it  is  an  escape  in  the  ancient  sheriffs,  and  they 
are  forthwith  chargeable  therewith."     Colcty  in  his  report  of  tVe$U 
b}/*$  case,  in  the   Exchequer^  says,  that  four  points  were  unani- 
mously resolved:  1.  "That  where  the  body  of  JB.,  the  prisoner, 
was  delivered  to  the  new  sheriffs,  as  in  execution  at  the  suit  of 
Dighton  only,  he  was  thereby  *out  of  the   custody  of  the  old         ,  *  67  J 
sheriffs ;  and  he  could  not  be  in  the  custody  of  the  new  sheriffs  for 
the  plaintiffs  {fVesiby^s)  execution,  because  he  was  not  delivered 
to  them,  nor  they  charged  with  him  for  the  plaintiffs  execution." 
And  to  the  question  which  was  asked,  "  when  the  escape  began 
in  this  case,"  it  was  answered  and  resolved,  "  that,  eo  instanti^ 
.  that  the  old  sheriffs  delivered  their  prisoners  to  the  new  sheriffs, 
they  cease  to  have  the  custody  of  any  of  them,  and,  eo  instanti^ 
doth  the  escape  begin  as  to  the  plaintiff."    2.  "  It  was  resolved,  that 
till  the  prisoners  are  delivered  to  the  new  sheriffs,  they  remain  in 
the  custody  of  the  old  sheriffs,  notwithstanding  the  new  letters 
patent,  the  writ  of  discharge,  and  the  writ  of  delivery."     This  is 
the  only  case  on  which  Butler  relies,  in  support  of  his  unqualified 
position,  and  it  is  one  of  those  cited  by  Bcu:on. 

The  next  case  cited  by  Bacon,  is  Chandler  v.  Thompson,  {Hob. 
266.)  which  did  not  concern  this  question ;  but  in  the  debate  on  the 
subject,  it  was  likened  to  "  the  case  of  a  sheriff  that  doth  not  de- 
liver the  prisoner  that  he  hath  in  execution  to  the  new  sheriff;" 
and  the  inference  is,  that  if  the  old  sheriff  doth  not  deliver  the 
prisoner  to  the  new  sheriff,  he  still  remains  sheriff  as  to  him,  so  as 
to  be  chargeable  as  a  sheriff  for  his  escape.  The  next  case  cited 
by  Bacan^  is  Rex  v.  Morgan,  {BulsL  70.)  which  merely  decides, 
that  if  an  old  sheriff  be  removed  before  the  return  of  a  writ,  the 
new  sheriff  is  to  make  the  return ;  and  a  reference  is  made  to 
Westbtfs  case,  in  which  it  was  resolved,  that,  after  the  election  of 
a  new  sheriff,  and  before  delivery  over  to  him  of  the  prisoners^ 
they  do  remain  in  the  custody  of  the  old  sheriff.  The  case  of 
Smallman  v.  Lanes,  (2  Leon,  54.)  decided  in  1587,  five  years  be- 
fore Wtstby^s  case,  is  also  cited  by  Bacon.     A  capias  had  bi^en 
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NEW*  YORK,  deliTered  to  the  new  sheriff  against  L.,  and  be  informed  the  court 
^J^J^^  that  L.  was  taken  on  an  execution  by  the  old  sheriff,  and  held  by 
him  in  prison  at  his  own  house^  although  all  the  other  prisoners 
had  been  delivered  to  him;  and,  under  the  circumstances,  he 
asked  the  advice  of  the  court  vi  hat .  return  he  should  make.  But 
no  particular  direction  was  given  him  by  the  court.  Anderson^  J., 
held,  that  the  new  sheriff  might  return  that  L.  was  in  his  custody, 

[  *  68  ]         ^and  so  charge  himself;  ''  fur  although  the  office  of  the  old  sheriff 
be  determined,  yet  there  is  not  any  escape,  as  long  as  the  party 
be  in  custody,  and  not  at  large."     Pertam,  J.,  said,  ^'  It  as  an  escape 
IB  the  old  sheriff,  as  soon  as  his  authority  is  determined,  and  the 
prisoner  not  delivered."    These  are  all  the  authorities  cited  for  the 
doctrine  as  staled  by  Bacon ;  and  it  is  submitted  whether  he  or 
Bvlhr  are  correct,  or  supported  by  the  cases  on  which  they  rely. 
But  the  matter  was,  atierwardH,  1667,  settled  in  the  case  of 
Hanmer  v.  IVinmer^  reported  in  Sid,  335.  and  2  Kebhy  224.     The 
sheriff  of  Gloucester  brought  up  ^.  on  a  habeas  corpus,  and  moved 
the  court  for  their  advice ;  for  fV.  was  in  execution  when  B.  was 
sheriff,  and  was  left  in  gaol  when  C.  was  appointed,  but  was  not 
turned  over  by  indenture  to  C,  nor  by  C  to  the  preseat  sheriff, 
but  still  was  in  gaol,  and  had  been  charged  with  a  new  execution 
while  the  present  sheriff  was  in  office,  who  was  attached  to  return 
both  executions,  and  he  prayed  that  he  might  not  be  compelled  to 
return  the  old  one ;  and  the  court  were  of  opinion  that  he  need 
not  return  it,  and  held  unanimously,  that  fV.  was  in  the  custody 
of  £.,  the  first  sheriff,  although  his  body  was  in  custody  of  the 
present  sheriff,  because  he  had  never  been  delivered  over  by  in- 
denture ;  and  the  difference  between  this  case  and  Wesiby^s  case, 
the  court  said,  was,  that  there  the  prisoner  was  delivered  over  for 
one  debt,  but  not  for  the  other,  and,  therefore,  there  was  an  escape 
as  to  that  other ;  and  it  was  agreed  by  the  counsel  and  the  court,  that 
B.  should  deliver  W,  over  to  the  present  sheriff,  who  should  then 
make  a  return  of  both  executions.    In  the  case  as  reported  in  Keblh^ 
Chief  Justice  Keeling  said  expressly,  that  the  omission  by  the  old 
sheriff  to  deliver  over  the  prisoner  to  C,  the  second  sheriff,  was  not 
an  escape,  so  long  as  the  prisoner  remained  in  custody.     In  Johnson 
v.  Macon^  (I  Wash.  Rep.  4.)  decided  in  the  Court  of  Appeals  of 
Virginiay  tne  suit  was  against  the  old  sheriff  for  the  escape  of  S., 
a  prisoner  on  execution,  who  had  not  been  turned  over  by  assign- 
Oient,  to  the  custody  of  the  new  sheriff;  and  the  court  held,  that 
the  plaintiff  was  bound  to  prove  an  actual  escape  of  S.,  from  the 
custody  of  the  defendant,  for  the  actual  escape  is  the  gist  of.  the 
action. 

Our  statutes,  on  this  subject,  are  similar  to  thofj^  of  England 

[  *  69  ]        *and  the  English  decisions  are,  therefore,  applicable.     It  may^ 

perhaps,  be  said,  that  in  Hanmer  v.  Tllnmer^  the  prisoner  was  in 

dose  custody.     But  the  gaol  limits  or  liberties,  by  our  statute,  are 

no  more  than  an  enlargement  of  the  walls  of  the  prison. 

£.  Baldwin,  contra,  insisted,  that  if  the  old  sheriff  omits  to  de- 
liver over  the  prisoners  in  custody  on  execution,  with  their  re- 
spective execCktions,  to  the  new  sheriff,  every  omission  is  an  escape. 
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fi)r  which  he  is  chargeable  ;  and  he  relied  on  Bull.  N.  P.  68.     2  NEW- YORK 
Bac.  Abr.  517.  and  the  cases  there  cited,  and  Impey's  Off.  of  v,^2[Jf^ 
Sheriff  212.  216.     The  delivery  to  the  new  sheriff  ought  to  be    Hempstbad 
by  indenture ;  though  the  new  sheriff  may,  if  he  pleases,  accept       _^' 
the  prisoners  without  an  assignment.     {Com.  Dig.  tit.  Sheriff 
B  3.     Dalton's  Sheriff,  16.     Cro.  Jac.  588.) 

After  the  writ  of  discharge  is  deUvered  to  the  old  sheriff,  his 
authority  ceases  ;  (2  Dyer,  355.  a.  ComyrCs  Dig.  tit.  Sheriff  B 
3.)  and  if  he  omits  to  deliver  any  prisoner,  by  indenture,  to  the 
new  sheriflT,  an  action  of  escape  lies  against  him.  (2  Lteon.  54. 
3  Com,  Dig.  tit.  Escape,  B  2.  We9tley  v.  Skinner  and  another, 
Cro,  Eliz.  366.  S.  C.  3  Co.  72.^)  The  regular  and  proper,  if 
not  the  necessary  course,  is,  for  the  old  sheriff  to  assign  over,  by 
indenture,  his  prisoners  to  the  new  sheriff;  and  this  course  has 
been  recognized  by  this  court.  (Richards  v.  Porter,  7  Johns.  Bep. 
137.     TaUmadge  v.  Richmond,  9  Johns.  Rep.  85.) 

It  is  objected,  that  an  actual  escape  is  necessary  to  make  the 
sheriff  liable.  But  in  Smallman  v.  Lane,  it  is  said,  that  ^^  it  is  an 
escape  in  the  old  sheriff,  as  soon  as  his  authority  is  determined, 
and  the  prisoner  is  not  delivered."  The  true  rule  is,  that  the 
prisoner  must  be  in  Ibe  custody  of  a  person  haviag  legal  authority 
to  confine  him ;  and  when  the  authority  to  detain  ceases,  the  es- 
cape takes  place.  In  Dalton^s  Sheriff,  (p.  16.  and  cases  there 
cited,)  it  is  said,  ^'  If  the  sheriff  hati)  one  in  execution  for  debti  in 
another  man's  house,  (and  not  in  the  gad,)  and  the  new  sheriff 
will  not  rece.ve  the  prisoner  at  that  house,  but  in  the  gaol,  and 
afier  the  old  sheriff  hath' a  writ  of  discbarge  delivered  to  him,  then 
the  prisoner  is,  presently,  out  of  execution,  and  tliis  is  *an  escape  [  *  70  . 
in  the  old  sheriff;  and  if  he  sha*^  detain  after  he  has  his  writ  of 
discharge,  the  prisoner  may  bring  his  action  for  false  imprisonmeii|t 
against  the  old  sheriff."  So,  '^  if  a  gaoler  make  a  prisoner  in  exe- 
cution a  turnkey,  and  he  goes  on  an  errand  and  returns,  it  is  an 
escape."     (Cos.  temp.  Hard.  310.) 

If  a  woman  is  warden  of  the  Fleet  prison,  and  a  prisoner  marries 
her,  it  is  a  voluntary  escape  in  the  woman,  for  the  prisoner  cannot 
be  under  her  power.  ( Wood*s  Inst.  77.  1  Plowd.  Com.  37.  a.) 
It  is  not  the  walls  of  the  prison,  but  the  prisoner's  being  in  cus- 
tody, that  makes  the  prison.  {Hard.  33.)  The  dehvery  of  the 
sheriff,  by  a  coroner,  to  the  county  gaol,  and  leaving  him  there,  is 
an  escape  in  the  coroner.  (6  Johns.  Rep.  24.  9  Johns.  Rep.  329. 
I  Bos.  if  Pull.  24.)  In  England,  every  county  has  two  gaols,' 
jtie  for  debtors,  which  may  be  any  house,  where  the  sheriff  pleases ; 
and  the  other  for  criminals.  By  our  statute,  (1  N.  R.  L.  427. 
seSH.  36.  ch.  69.)  (o)  particular  gaols  are  designated  in  each  county, 
for  the  imprisonment  both  of  debtors  and  criminals ;  and  by  the 
act  concerning  sheriffs,  &c.,  {i  N.  R.  L.  422.  boss.  36.  ch.  67.) 
(a)  the  sheriffs  of  the  several  counties  are  required  "  to  have  the 
custody  of  tlie  gaols  and  prisonfs,  and  the  prisoners  in  the  same,  and 
to  put  in  such  keeper  for  whom  they  will  answer.''  There  cannot 
he  two  concurrent  powers  existing  over  the  same  prison.    The  ^ 

la)  1  JUv.  Siai.  380. 
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NEW- YORK,  case  of  Johnson  v.  Macon  was  governed  by  a  statute  of  Virginia^ 

.JJ^;^^^;^  and  is  not  applicable  here. 

Hbxpstsad        The  doctrine  of  the  common  law,  as  laid  down  in  the  cases,  is 
.y^-  fully  declared  in  the  several  statutes  on  the  subject.     In  the  first 

section  of  the  act,  (sess.  36.  ch.  67.  1  N.  R.  L,  418.)  (a)  the* 
form  of  commission  to  the  new  sheriff,  and  the  writ  of  rfischafge 
to  the  old  sheriff,  is  given ;  and  it  is  made  the  duty  of  the  latter 
to  assign  over  the  county,  &c.,  by  indenture  to  the  former.  The 
bond  required  by  the  same  statute  to  be  given  by  the  sheriff,  for 
the  faithful  performance  of  the  duties  of  his  office,  is  in  force  only 
"  during  his  continuance  in  office."  By  the  constitution,  a  sheriff 
cannot  hold^  his  office  more  than  four  /ears,  and  in  the  present 
case,  the  constitutional  term  of  the  old  sheriff  had  expired,  and 
bis  authority  ceased. 

[  *71  ]  ^Prisoners  in  execution  may  be  brought  up  on  habeas  corpus, 

directed  to  the  sheriff  or  keeper  of  the  prison  ;  but  to  whom  would 
such  a  writ  be  directed  in  this  case  f  Could  the  old  sheriff  take 
his  prisoner  again,  if  he  actually  escaped  ?  Could  he  commit  him 
to  prison,  if  dissatisfied  with  the  bond  he  gave  under  the  provision 
of  the  act,  for  the  liberties  of  the  gaol  f  Would  the  sureties  in 
such  bond  be  liable,  in  any  event,  to  the  sheriff  or  the  ^plaintiff, 
in  case  it  was  assigned  ?  Has  the  gaoler  a  right  to  receive,  or  con- 
sider the  party  as  a  prisoner  on  execution  ?  If  a  new  execution 
should  be  issued  against  the  prisoner,  and  delivered  to  the  new 
sheriff,  in  whose  custody  would  the  prisoner  be?  If  a  writ  of 
habeas  corpus  was  delivered  to  the  nbw  sheriff,  (the  prisoner  being  in 
his  custody  also,)  and  the  prisoner  was  removed,  could  the  old 
sheriff  avail  himself  of  such  writ,  as  a  defence  against  an  action  for 
an  escape  ? 

Again  ;  by  the  doctrine  contended  for  by  the  plaintiffs  counsel, 
the  sureties  for  the  goal  liberties  would  be  deprived  of  the  privi- 
lege of  surrendering  the  prisoner  in  'their  discharge,  as  he  is  un- 
known to  those  having  the  custody  of  the  gaol.  If  the  plaintiff 
waits  for  an  actual  escape,  which  must  refer  back  to  a  time  when 
the  defendant  was  sheriff,  his  right  of  action  may  be  barred  by 
the  statute  of  limitations. 

Upon  delivering  a  writ  to  a  sheriff  against  a  prisoner,  in  actual 
custody,  he  is,  by  construction  of  law,  immediately  in  custody  on 
the  second  writ ;  (5  Co.  89.)  but  to  whom  is  such  writ  to  be  de- 
livered, in  a  case  like  the  present  f  By  the  statute,  (sess.  36.  ch. 
6?.)  every  sheriff,  officer,  or  keeper  of  any  gaol,  upon  whom  any 
copy  of  a  declaration  against  a  prisoner  in  his  custody  is  served, 
must,  in  ten  days  thereafter,  deliver  it  to  the  prisoner,  under  a 
penalty,  &c.  But  to  whom,  in  a  case  like  the  present,  is  a  copy 
of  a  declaration  to  be  delivered  ? 

Again  ;  the  statute  provides,  in  case  of  the  death  or  removal  of 
the  sheriff,  that  the  under  sheriff  shall  execute  his  duties  ;  and  in 
case  of  the  death  or  removal  of  both,  the  coroner  shall  execute  the 
duties  of  the  office,  until  a  new  appointment  i??  made.  This  cau- 
tion in  providing  for  every  possible  contingency,  shows  that  the 

[  *  72  ]         legislature  never  intended  *that  a  citizen  should  be  deprived  of  his 

(a)  2  Rev.  Stat.  438. 
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iberty,  uniess  by  an  authorized  and  responsible  officer.     In  case  new- York, 
of  the  death  of  the  present  defendant,  would  the  escape  become     ^^^*  ^®^* 
eomplete,  or  who  would  have  the  custody  of  the  prisoner  ?  Hempbtxad 

V. 

SpENCERy  Ch.  J.,  delivered  the  opinion  of  the  court.     It  appears  "^* 

to  me,  that  the  court  below  erred.  The  case  of  Westhy  v.  Skinner 
and  Catcher,  (3  Co.  Rep.  71.  and  Cro.  Eliz.  365.)  is  the  leading 
case  upon  th.s  subject ;  and  a  correct  understanding  of  that  case 
will  show  that  there  was  no  escape  here.  The  bill  of  exceptions 
states,  that  the  prisoner,  Broion,  had  never  left  the  limits ;  that  he 
had  kept  the  condition  of  his  bond ;  and  unless  the  omission,  by 
the  old  sheriff,  to  assign  him  over  to  his  successor,  was,  per  se,  an 
escape,  there  was  no  foundation  for  the  action.  In  Westbi/s  case, 
the  debtor  was  in  the  defendant's  custody,  on  two  executions  ;  one 
in  favor  of  Dightan,  the  other  in  favor  of  Westby.  The  debtor 
was  delivered  over  by  the  defendants,  on  their  going  out  of  office, 
by  indenture,  to  the  new  sheriffs,  on  the  execution  at  the  suit 
of  Dighton  alone,  omitting  Ifesthy^s  execution;  and,  after  this 
assignment,  the  debtor  escaped.  It  was  unanimously  resolved,  by 
the  court,  that  the  delivery  of  Bustard,  the  debtor,  to  the  new 
sheriffs,  as  in  execution  at  the  suit  of  Dighton  only,  he  was  thereby 
oat  of  the  custody  of  the  old  sheriffs ;  and  he  could  not  be  in  cus- 
tody of  the  new  sheriffs,  on  the  plaintiff's  execution,  because  he  was 
not  delivered  to  them,  nor  they  charged  with  him,  on  that  execu- 
tion. It  was  further  resolved,  that,  till  the  prisoners  are  delivered 
to  the  new  sheriffs,  they  remain  in  custody  of  the  old  sheriffs,  not- 
withstanding the  new  letters  patent,  the  writ  of  discharge,  and  the 
writ  of  delivery.  This  case  has  been  very  much  misconceived: 
thus,  in  BuUer*s  Nisi  PHus,  68.  which  is  generally  very  correct, 
the  case  of  Westby  is  supposed  to  decide,  that  if  the  old  sheriffs 
omit  to  deliver  over  any  of  the  prisoners,  it  is  an  escape.  Other 
elementary  writers  have  fallen  into  the  same  mistake,  as  to  the 
points  really  decided  in  Wesiby^s  case,  and  the  principle  of  that 
decision.  The  opinion  of  the  court  is  so  clearly  expressed,  that 
language  can  scarcely  make  it  plainer.  The  old  sheriffs,  having 
assigned  the  prisoner,  on  one  of  the  two  executions  ^against  him,  [  *  "73  ] 
had  parted  with  the  custody  of  him ;  but  the  new  sheriffs,  having 
received  him  on  one  of  the  executions  only,  had  not  the  custody 
of  the  prisoner  on  the  execution  of  which  they  had  no  know/edge ; 
so  that  he  was  out  of  custody  on  that  execution,  as  respected  both 
the  old  and  new  sheriffs,  and,  consequently,  it  was  a  legal  escape. 
But  that  very  case  decides  an  important  point,  which  controls  and 
governs  this  case ;  that,  until  the  prisoners  are  delivered  to  the  new 
sheriff,  they  remain  in  custody  of  the  old  sheriff,  notwithstanding 
the  commission  of  the  new  sheriff,  and  the  writ  of  discharge  and 
delivery. 

In  this  case,  then.  Brown,  who  was  never  assigned,  or  delivered 
to  the  new  sheriff,  remained  in  the  custody  of  the  plaintiff  in  error, 
and  it  is  not  pretended  that  he  ever  escaped.  Whilst  the  law 
required  prisoners  in  execution  to  be  kept  in  arda  et  saha  castodia^ 
within  the  four  walls  of  the  prison,  there  might  be  some  question, 
whether,  delivering  over  the  gaol,  and  all  the  prisoners,  except  one 
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NEW- YORK,  or  more,  the  old  sheriflT  had  any  such  control  over  those  not  do« 
^!^l!^  ^  livered  over,  as  that  they  might  be  considered  in  his  custody.  It 
would  be  liable  to  the  objection,  that  it  was  a  divided  authority ; 
but  under  the  existing  law,  where  the  debtor  charged  in  execution 
has  a  right  to  demand  the  gaol  liberties,  when  he  gives  security 
and  is  admitted  to  these  liberties,  (which  was  the  prisoner's  case,) 
all  conflict  of  power,  over  a  prisoner  thus  circumstanced,  between 
the  old  and  new  slieriff,  ceases,  and  then  there  exists  no  difficulty 
in  the  case. 

In  fact,  the  right  of  the  old  sheriff  to  turn  over  his  prisoners  on 
civil  executions,  to  bis  successor,  is  for  his  own  safety  and  security ; 
for  we  have  seen,  by  the  decision  in  W€$tbjf'8  case,  that,  until  that 
is  done,  the  prisoners  remain  in  the  custody  of  the  old  sheriff 
There  is,  then,  no  want  of  authority  on  the  part  of  thfi  old  sherif)*, 
to  retain  the  custody.  The  principle  is  unquestionable.vthat  when 
a  sheriff  has  once  begun  to  execute  a  writ  of  execution,  he  has, 
after  he  goes  out  of  office,  a  right  to  complete  the  ))erformance  of 
his  duty.  This  consideration  shows,  that  when  the  law  authorizea 
the  old  sheriff  to  assign  over  his  prisoners  on  executiMi,  to  his  fuo 
cessor,  it  is  that  he  may  be  exonerated  from  any  further  charge  or 

f  *74]  responsibility.  The  rule  is  introduced  for  the  benefit  of  the  *old 
sheriff,  and  he  may,  if  he  pleases,  waive  tiie  advantage  of  it. 
Whether  the  old-sherifl*  could  commit  the  prisoner,  if  he  ascertained 
that  the  sureties  were  bad,  w  another  and  distinct  question  ;  and 
should  it  be  answefed  in  the  negative,  it  decides  nothing  as  to  the 
present  oase.  It  may  be,  that  he  could  not  commit  to  the  gaol  of 
the  county  ;  and  this  would  be  one  of  the  risks  and  inconveniences 
in  not  assigning  the  prisoner.  It  was  asked,  whether,  if  Brovm 
actually  escaped,  the  old  sheriff  would  be  liable.  Undoubtedly 
be  would  be ;  for,  as  regards  this  prisoner,  he  is  to  be  deemed,  to 
all  intents  and  purposes,  as  in  the  custody  of  the  old  sherifi'. 

Judgment  reversed 


Warner  and  others  against  Racet. 

I'he    bond  IN  ERROR,  OH  ecrtiorari  to  a  justice's  court. 

^stabi!r  with  Iff^cey  sued  the  plaintiffs  in  error  before  a  jurtice,  on  a  bond 

sureties,  'under  given  by    fVorner,  as  constable,  and  M^Kinnty  and  Sturges,  the 

lT^Vs^^^cm!  other  plaintiflTs  in  error,  as  his  sureties.     The  defendants  below 

36.  ch.  35.)  (a)  pleaded  the  general  ipsue.     On  the  trial,  the  plaintiff  below  proved 

to^^^e^or  *f*^*  ^^  execution  had  been  delivered  to  Wamtr,  as  constable 

Vie  state  of  Netr-  which  he  had  neglected  to  return,  for  upwards  of  thirty  days.    He 

^hwirfiaron.  ^^^"^  proved  the  execution  of  the  bond  by  all  the  defendants  below, 

stable  neyierts  "  to  the  peopIc  of  Niagara  county,'*  conditioned  for  the  payment 

wITon  forXvc  ^^ '' «"  s»"^«  of  ^<>^^y  which  shall  come  into  tlie  said  tVamer's 
thirty  daita.  it  h  hands  for  coJkction  by  way  of  execution."     The  bond,  as  directed 

no  brcnch  of  the 

condition  of  a  bond  token  pursuant  to  the  statute,  unless  money  has  come  to  his  bands,  on  acrount  offiuch  ex« 

cation,  which  he  has  neglected  or  ref'iwed  to  pay  over. 

(a)  1  Rn.  Stat.  346. 

{i)  Vide  The  People  v.  Holmes,  5  WettdeWs,  Rep,  191.     Same  v.  Same,  t  Ibid,  281. 
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to  be  laki:n  by  the  statute,  (2  N.  R.  L.  126.  sess.  36.  ch.  35.)  (a)  NEW- York, 
is,  "  to  pay  to  each  and  every  person  such  sum  of  money  as  the  v^^SJlJl^V, 
said  constable  shall  become  1  able  to  pay,  for  or  on  account  of  any      Bustkb 
execution  which  shall  be  delivered  to  such  constable  for  collection."     „   7* 
It  was  proTed  that,  in  fact,  no  money  was  collected  on  the  execu- 
tion ;  but  that  the  constable  took  the  body  of  the  debtor,  &c. 
But  the  jury  fi)und  a  verdict  for  the  phiintiff  below,  on  which  the 
joitice  gave  judgment. 

^Per  Curiam.  The  bond  is  not  according  to  the  statute ;  and,  [  *  75  J 
if  it  were,  there  is  no  evidence  of  any  breach,  for  no  money  ha$ 
come  to  the  hands  of  the  constable,  &c.  Though  the  statute  is 
silent  in  that  particular,  yet  we  think  the  bond  should  be  nuide  to 
the  people  of  the  state  of  New-  York,  The  judgment  must  be 
reversed. 

Judgment  reversed. 

(a)  1  leeo.  Stat,  916. 


Bo9TER  against  Newxirk. 

IN  ERROR,  on  certiorari  to  a  justice's  court. 

Newkirk  brought  an  action  of  trover  against  Buster  for  a  deer*  Tbougiiprop. 
skin.  It  appeared  that  N.  was  hunting  deer  on  the  31st  of  Tl^jh-^r^ 
December,  1819,  and  had  wounded  one,  about  six  miles  from  B.^s  ^^*  .^y  ^ 
house,  which  he  pursued  with  his  dogs.  He  folfewed  the  track  c^aUy^o^l^r 
of  the  deer,  occasionally  discovering  blood,  until  night;  and  on  ^  woundingr  u 
the  ne^t  morning  resumed  the  pursuit,  until  he  came  to  J?.'#  withki  tbe'fww^ 
iMmse,  where  the  deer  had  been  killed  the  evening  before.  The  ^j;  ^^  control 
deer  had  been  filled  at  by  another  person,  just  before  he  was  killed  yet  ^ii^^'^r 
by  B.y  and  fell,  but  rose. again,  and  ran  on,  the  dogs  being  in  ^^.""l^'^  *^ 
pursuit,  and  the  plaintiff's  dog  laid  hold  of  the  deer  about  the  ty  cratinues^ 
same  time,  when  B,  cut  the  deer's  throat.  N,  demanded  the  p*;"?*^  ^^ 
venison  and  skin  of  JS.,  who  gave  him  the  venison,  but  refused  rhOT"t&aiidonf 
to  let  him  have  the  skin.  -The  jury  found  a  verdict  for  the  plain-  'Jf  ti»o"gh  Ws 
tiff  for  seventy-five  cents,  on  which  the  justice  gave  judgment.        lire^chM«,"he 

acquires        no 

Per  Curiam.  The  principles  decided  in  the  case  of  Pierson  v.  ^"^^  ^  *°  * ' 
Post  (3  Caines^s  Rep.  175.)  are  applicable  here.  The  authorities 
cited  in  that  case  establish  the  position,  that  property  con  be 
acquired  in  animals  fera  naturce,  by  occupancy  only ;  and  that,  in 
order  to  const' tute  such  an  occupancy,  it  is  sufficient  if  the  animal 
is  deprived  of  his  natural  liberty,  by  wounding,  or  otherwise,  so 
that  he  is  brought  within  the  power  and  control  of^he  pursuer. 
In  *the  present  case,  the  deer,  though  wounded,  ran  six  miles;  [*76  j 
and  the  defendant  in  error  had  abandoned  the  pursuit  that  day, 
aod  the  deer  was  not  deprived  of  his  natural  liberty,  so  as  to  be 
in  the  power  or  under  the  control  of  N.  He,  therefore^  cannot 
be  said  to  have  had  a  property  in  the  animal,  so  as  to  maintain  the 
action.     The  judgment  must  be  reversed. 

Judgment  reversed. 
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NEW-YORK, 

May,  182S. 

BoTD  Boyd  and  Suydam  against  Hitchcock. 

V. 
HlTCHCOCK% 

THIS  was  an  action  of  assumpsit,  for  five  thousand  dollars. 
^i^T^hV'note'  '^^^  declaration  contaihed  counts  for  goods,  wares  and  merchan- 
endorsed  by  a  dlses,  sold  and  delivered,  for^ve  thousand  dollars ;  and  a  quantum 
^fia^J^^^y  rafeJan/  thereon ;  the  usual  money  counts  for  the  like  sum ;  and 
ibr  a  part  of  the  an  instmul  com^Uassent,  &c.     The  defendant  pleaded,  I.  Non 
accepted  by  ihJ  osstmpsit ;  2.  Payment ;  3.'"  That,  after  making  the  said  promises 
creditor,  in  full  and  Undertakings,  in  the  said  declaration  mentioned,  and  before 
JSf ^^^^i""^  It  ^®  commencement  of  the  suit,  to  wit,  on   the  7th  of  August, 
is  a  valid  <Ji«-  1818,  at  the  city  of  NetO'York,  he,  the  defendant,  caused  to  be 
whSITdeU  flUDd  delivered  to  the  plaintifis  his  three  several  promissory  notes,  made 
itmaybepiedd-  payable  to  David  W.  Childs,  for  916  dollars  and  67  cents  each, 
aec^^w^sat"  dated  May  18,  1818,  and  by  him  endorsed  to  the  plaintiffs ;  one 
u/aeHon.{a)      of  the  said  uotcs  payable  in   twelve  months,  one  in  eighteen 
months,  and  the  other  in  twenty-four  months,  in  full  satisfaction 
and  discharge  of  the  said  several  promises  and  undertakings,  in 
the  said  declaration  mentioned,  and  of  the  damages  sustained  by 
the  plaintiffs,  by  reason  of  the  non-performance  of  the  said  prom- 
ises and  undertakings ;  and  which  said  notes  they,  the  plaintiffs 
then  and  there,  accepted  and  received,  of  and  from  the  defendant, 
in  full  satisfaction  and  discharge  of  the  said  promises  and  under- 
takings, &c.     4.  That  the  defendant  delivered  to  the  plaintiffs, 
three  several  promissory  notes,  made  and  endorsed  as  described  \r 
the  third  plea,  in  full  satisfaction  and  discharge  of  all  promises 
and  undertakings,  made  by  the  defendant  to  the  plaintiffs,  up  to 
the  said  18th  of  May,  1818,  without  this,  that  the  defendant  had 
I     ''^^  J  assumed  or  promised  to  pay  the  plaintiffs  *any  sum  or  sums  of 

money,  since  the  said  18th  of  May,  1818,  in  manner  and  form, 
&c. ;  wherefore  he  prayed  judgment,"  &c. 

There  was  a  demurrer  to  the  third  and  fourth  pleas,  and  joinder 
in  demurrer.  The  fourth  plea  was,  afterwards,  abandoned  by  the 
defendant's  counsel  as  indefensible. 

Henry,  in  support  of  ihe'demurrer.  •  He  cited  5  Co.  117.  Co. 
Litt.  212.  6.  5  East,  230.  1  Str.  426.  2  Term  Rep.  24.  2 
Johns.  Rep.  448.  17  Johns.  Rep.  169.  2  Chitty^s  PI.  435,  436. 
note  m.  15  Johns.  Rep.  247.;  and  contended,  that  a  simple  note 
of  a  debtor  cannot  be  ^emed  a  satisfaction  of  a  debt,  unless 
expressly  averred  to  be  paid.  A  less  sum  may  be  a  satisfaction 
of  damages,  but  not  of  a  debt  in  numero ;  nor  can  it  be  pleaded  , 
in  bar  of  an  action  for  a  debt.  Again,  it  does  not  appear  that 
the  note,  in  this  case,  was  a  negotiable  note. 

Lynch,  contra,  cited  5  Term  Rep.  513.  517.  1  Johns.  Rep» 
37.  2  Johns.  Cos.  432.  3  Johns.  Cos.  71.  5  Johns.  Rep.  68. 
6  Cranch,  253.  261.  1  Johns.  Rep.  34.  8  Johns.  Rep.  15.  10 
Johns.  Rep.  105.  1  *Sa7A:.  133.  3  Johns.  Rep.  439.  15  Johns. 
Rep.  241.     12  Johns.  Rep.  90.     4  Mod.  88.     He  contended,  that 

{a)  Vide  Booth  v.  Smith,  3  \%'endeir8  Rep.  66.    Le  Page  v.  3tCrea,  1  Jhil  164. 
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by  the  English  authorities,  a  negotiable  note,  given  for  a  simple  NEW- YORK, 
contract  debt  due,  was  a  discharge  of  such  debt.     And  thh  court  ,^^^il!^^\, 
have  recognized  the  rule,  but  have  added  a  qualification,  that  the        botd 
party  must  deliver  up  and  cancel  the  note,  if  he  means  to  proceed    „     ^- 
on  the  original  contract.     The  acceptance  of  the  note  is  deemed, 
at  least,  prima  facie  evidence  of  a  satisfaction ;  and  where  it  is 
expressly  so  agreed,  it  is  payment ;  and  it  makes  no  difference 
whether  it  is  the  note  of  the  defendant,  or  of  a  third  person. 
From  the  description  of  the  notes  in  the  plea,  as  having  been 
endorsed  by  the  payee,  it  is  necessarily  to  be  inferred  that  they 
were  negotiable.     But,  if  they  are  not  to  be  deemed  negotiable, 
yet,  as  Childs,  the  endorser,  would  be  liable  to  the  endorsee,  for 
the    amount,  they  must   be  regarded   as   a  satisfaction  of  the 
original  debt. 

The  defendant  was  not  bound,  in  his  plea,  to  aver  payment  of 
the  notes.  Whether  they  have  been  negotiated  and  *paid,  must  [  *  78 
be  known  to  the  plaintiffs.  Again,  it  being  averred  that  the 
notes  were  given  and  accepted  in  full  satisfaction  and  discharge,  it 
will  be  intended  that  they  were  for  the  full  amount  of  the  plaintiffs* 
demand.  But  if  the  amount  of  the  notes  were  less  than  the 
original  demand,  the  additional  security  by  the  endorsement  of 
Childsj  is  a  sufficient  consideration  for  the  discharge  of  the  bal- 
ance ;  and  it  would  be  a  fraud  on  Childsy  if  the  plaintiffs  were 
permitted  to  recover  the  balance  of  the  defendants.  (2  Camp, 
N.  P.  Rep,  126.  384.     11  East,  390.) 

Platt,  J.,  delivered  the  opinion  of  the  court. 

The  question  is,  whether  the  third  plea  sets  out  such  an  accord 
and  satisfaction  as  will  bar  the  action. 

The  general  rule  is  well  settled,  that  the  payment  of.  a  less  sum 
of  money  than  the  whole  debt,  without  a  release,  is  no  satisfaction 
of  the  plaintiflf's  claim.  (Cumber  v.  fVam,  1  Stra,  426.  Harri- 
son V.  Wilcox  and  Close,  2  Johns.  Rep.  449.  Fitch  v.  Sutton,  5 
East,  232.  Seymour  v.  Mintum,  17  Johns.  Rep.  169.)  And  a 
mere  agreement  to  accept  less  than  the  real  debt,  would  be  nudum 
pactum.  (Heathcote  v.  Crookshanks,  2  Term  Rep.  24.)  But,  in 
my  judgment,  this  case  is  distinguishable  from  the  cases  cited. 
Here  was  a  beneficial  interest  acquired,  and  a  valuable  considered 
tion  received  by  the  plaintiffs,  when  they  agreed  to  accept  less 
than  their  whole  demand.  The  plea  avers  that  three  promissory 
notes,  drawn  by  the  defendant,  payable  to  David  W.'  Childs,  and 
by  him  endorsed,  were  delivered  to  the  plaintiffs,  and  by  them 
accepted  and  received  from  the  defendant,  in  full  satisfaction  and 
discharge  of  the  promises  stated  in  the  declaration.  It  would  be 
an  abuse  of  terms  to  call  this  a  mere  nudum  pactum.  Here  was 
inconvenieTu:e  to  the  defendant,  in  procuring  a  surety ;  and  also  a 
benefit  to  the  plaintiffs.  The  defendant  held  the  notes,  with 
CkUdsU  endorsement,  and  offered  them,  to  secure  2,750  dollars  of 
the  debt,  if  the  plaintiffs  would  relinquish  the  residue  of  their 
claim.  It  is  to  be  inferred,  that  Childs  lent  his  endorsement  for 
the  sole  purpose  of  effecting  this  compromise.  The  plaintiffs 
accepted  the  notes  as  payment  of  the  whole  debt ;  and,  I  think, 
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NEW- YORK,  good  faith  and  sound  principle  require  that  *this  should  be  deem 
^^'^f?*  ,  ed  a  Talid  accord  and  satisfaction,  to  bar  the  plaintiff's  actioa 
Ltmde       It  would  operate  as  a  fraud  upon   ChiUs,  the  endorser,  whoso 
^-  means  of  reimbursement  from  the  defendant  would  be  greatly 

impaired,  if  this  plea  be  not  sustained.  If  Ckilds  had  been  the 
ntakefy  and  Hitchcock  the  mere  endorser^  the  case,  as  to  him, 
(  ChildSf)  would  be  widely  different ;  for  if  Child$y  as  a  real  debtor, 
had  made  the  notes,  it  would  be  immaterial  to  him  whether  he 
paid  them  to  Hitchcock  or  to  his  endorsees.  But,  independent  of 
the  consideration  due  to  the  surety,  I  am  of  opinion,  that  if  a 
debtor  oKets  additional  security ^  on  condition  that  his  creditor 
shall  give  up  a  portion  of  the  debt,  and  the  creditor  accepts  f  uch. 
security  for  a  less  sum,  as  a  satisfaction  for  the  whole  debt,  it'  is  a 
valid  discharge,  on  the  ground  of  accord  and  satisfaction.  (Sheehy 
V.  Mandtville,  &c.,  6  Cranchy  253.) 

In  the  case  of  Fitch  v.  Suttotiy  (5  East^  231.)  Lord  Ellenborougk 
said,  <'  It  is  impossible  to  contend  that  acceptance  of  17  pounds, 
10  shillings,  is  an  extinguishment  oi  a  debt  of  50  pounds.  There 
must  be  some  consideration  for  the  relinquishment  of  the  residue ; 
something  collateral,  to  show  a  possibility  of  benefit  to  the  party 
relinquishing  his  further  claim  ;  otherwise,  the  agreement  is  nudum 
pactum ;  but  the  mere  promise  to  pay  the  rest  when  of  ability,  put 
the  plaintiff  in  no  better  condition  than  he  was  before." 

In  the  case  of  Steinman  v.  Magntu,  (11  East^  390.)  Lord 
Ellenborough  said,  ^'  It  is  true,  that,  if  a  creditor  simply  agree  tc 
accept  less  from  his  debtor  than  his  just  demand,  that  will  not 
bind  him :  but  if,  upon  the  faith  of  such  an  <«greement,  a  third 
person  be  lured  in  to  become  surety  for  any  part  of  the  debt,  on 
the  ground  that  the  party  will  be  thereby  discharged  of  the  re- 
mainder of  his  debt,  the  agreement  will  be  binding."  Here,  the 
plaintiffs  have,  in  fact,  "  lured  in^^  Mr.  Childs,  Thev  agreed  to" 
purchase  his  endorsement,  and  the  price  to  be  paid  for  it  was  the 
portion  of  the  debt  which  they  agreed  to  relinquish  to  Hitchcock ; 
and  why  shall  they  not  pky  the  price,  as  well  as  enjoy  the  h^^nefit^ 
of  that  contract  ? 

I  am  of  opinion  that  the  defendant  is  entitled  to  judgment  on 
the  demurrer. 

Judgment  for  the  defendant 


1**0]  *Lynde  against  Noble. 

A  qertiarari  DAVISj  foT  the  plaintiff,  moved  to  quash  the  certiorari  in  thifi 
removc\iiio'th^8  causc,  on  the  ground  of  its  having  been  irregularly  issued.  It 
court  proceed-  appeared  that  the  certiorari  had  been  issued  to  remove  certain 
«r  bSforT^^a  proceedings  commenced  before  the  Court  of  Common  Pleas  of 
Hffe  of   the  Courtlandt  county,  instituted  by  Lynde  against  Noble^  under  the 

mon  F\eWf  luuler  the  act  of  the  IStb  of  April,  1820, "  to  amend  the  act,  entitled.  An  act  coneeminff  dtttresses,  rents, 
and  the  renewal  of  leases,**  (seas.  43.  cb.  194.)  (a)  iwtil  the  ease  has  been  finaH^  tried,  and  jade^ent  given  tbereon, 
before  the  judge  of  the  Court  of  C.  P. ;  nor  will  a  writ  of  certiorari,  tbougfa  issuea  aAcr  judgment,  stay  the  wrii 
of  restitution  of  possession,  in  snch  <;aae.  {b) 

(a)  S  JU9.  Stai,  600,  fi05.  (b)  Vid.  Munro  v.  Baker,  6  Cow,  Rep,  9)6. 
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act  passed  AprU  13, 1820,  (sess.  43.  ch.  194.)  {a)  entitled,  ^'  An  new- YORK, 
act  to  amend  an  act,  entitled.  An  act  concerning  distresses,  rents,     Mfty,i8g2. 
and  the  renewal  of  leases,  passed  April  5,  1813,  and  for  other       lthdb 
purposes."     L.  made  oath  in  writing,  before  Toiomtnd  Ross,  Esq.,  ^* 

(me  of  the  judges  of  the  Court  of  Common  Pleas,  pursuant  to  the 
act,  stating  that  N.  was  his  tenant  of  a  certain  farm,  (&c.  in  Homer y 
Slc.  ;  that  the  term  of  iNT.,  in  the  premises  demised,  expired  the 
10th  oS  March,  1822  ;  and  that  140  dollars  of  the  rent  was  due  to 
him,  and  unpaid  by  JNT.,  who  continued  in  possession  of  the  prem- 
ises after  the  expiration  of  the  term.  The  judge  thereupon  issued 
a  summons,  requiring  JV.  forthwith  to  remove  from  the  premises, 
or  to  show  cause,  before  him,  on  the  14th  o{ March,  1822,  at,  &c. 
why  the  said  £r.  should  not  be  put  in  possession  of  the  premises. 
At  the  time  and  place  appointed,  N.  appeared  before  the  judge 
who  issued  the  summons,  and  made  oath,  under  the  second  section 
of  the  act  above  mentioned,  stating,  in  substance,  that  the  contract 
under  which  he  held  the  premises  in  question  was  usurious,  and, 
therefore,  as  he  was  advised  by  counsel,  void  ;  and,  consequently, 
that  he  (iV.)  did  not  hold  or  claim  the  premises  contrary  to  an  ^ 

agreement  then  existing  between  him  and  the  said  L.,  and  that 
he  owed  nothing  for  the  rent  of  the  premises.     It  was  objected, 
on  the  part  of  L.,  that  the  affidavit  was  insufficient  to  entitle  N. 
to  a  jury  ;  but  that  he  (N.)  ought  to  swear  positively,  that  he  did 
not  hold  and  claim  the  premises  contrary  to  an  agreement  then 
existing  between  h'un  and  L. ;  and  it  was  not  sufficient  to  state 
it  inferentially,  or  by  advice  of  counsel.     The  judge  overruled 
the  objection,  and  issued  his  precept  to  the  sheriff  of  the  ^county,         L  *"  ^M 
commanding  him  to  summon  a  jury  to  appear  before  him,  the  said 
jadge,  agreeably  to  the  provisions  of  the  said  act,  at,  &c.     The 
parties  again  appeared  before  the  judge,  at  the  time  and  place 
appointed,  and  the  sheriff  returned  the  precept,  with  the  names 
of  the  jurors  summoned  by  him,  and  who,  being  called,  appeared. 
The  counsel  for  N.  then  produced  a  writ  of  certiorari,  which  had 
been  allowed  by  E.  Miller,  Esq.,  first  judge  of  the  Court  of  Common 
Pleaj  of  Cayuga  county,  on  the  13th  of  March,  1822.     It  was 
insisted,  on  ^e  part  of  /#.,  that  the  certiorari  was  not  a  supersedeas 
to  the  proceedings  before  the  judge,  which  could  not  be  removed 
by  certiorari,  until  the  jury  had  passed  upon  the  case,  and  it  had 
beep  tried  before  the  judge.     And  the  judge,  being  of  that  opin- 
ion, proceeded  in  the  trial ;  and,  the  jury  having  been  sworn,  L, 
produced  a  lease  executed  by  him  and  iV.  of  the  premises  in  ques- 
tion, for  one  year,  ending  the  10th  of  March,  1822,  for  one  hundred 
ind  forty  dollars  rent,  and  which  JV.  agreed  to  pay.    The  execu- 
tion of  the  lease  was  proved,  and  that  iV.  had  been  in  possession 
of  the  premises  during  the  preceding  year,  and  that  he  remained 
in  possession  on  the  13th  of  April,  1822.   The  jury  gave  a  verdict, 
^  That  the  said  Solomon  Noble  did  hold  and  claim  the  premises 
in  question,  contrary  to  an  agreement  then  subsisting  between 
him  and  the  said   Charles  fV,  Lynde,*^     But  the  judge  declined 
issuing  his  warrant  to  put  the  plaintiff  in  possession  of  the  premises, 

(a)  t  Ra>.  Stat,  600, 006. 
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^  NEW- YORK,  until  he  had  the  opinion  of  this  court  upon  the  regularity  of  the 

Ltkob 

viv.  ^^^^  Ness,  for  the  defendant,  contended,  that,  wherever  a  juris- 

diction is  ffiven  in  an  inferior  court  as  to  the  possession  of  land, 
the  party  has  a  right  to  have  the  question  tried  in  this  court. 
And  for  that  purpose,  it  was  necessary  that  a  certiorari  should  lie 
before  a  trial  or  decision  below.  The  act  of  April  13,  1820,  con- 
fers very  great  and  extraordinary  powers,  and  ought  to  be  consfrued 
with  great  strictness*  The  proceedings  under  this  act  are  analo- 
gous to  those  under  the  oc^  to  prevent  forcible  entries  and  detainers^ 
in  regard  to  which  this  court  decided,  that  the  party  was  entitled 
to  a  certiorari^  as  a  matter  of  course.  (^People  v.  Bunkel,  6  Johns, 
Rep.  334.) 

(  *  82  ]  *Davisj  in  reply,  said,  that,  until  there  was  a  decision  in  the 

court  below,  by  which  the  party  was  a^rieved,  there  could  be 
no  ground  for  a  certiorari.  The  act  gives  the  Court  of  Common 
Pleas  jurisdiction  to  try  the  question,  whether  tenant  or  not.  This, 
by  necessary  implication,  takes  away  the  remedy  by  certiorari^ 
until  there  has  been  a  trial  and  decision  on  that  question.  Until 
then,  there  is  nothing  to  be  removed  to  this  court. 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court.  This  is  an 
application  to  quash  the  writ  of  certiorari,  issued  to  remove  certain 
proceedings,  commenced  under  the  *'act  to  amend  the  act  con- 
cerning distresses,  and  for  otlier  purposes,"  passed  the  i3th  of 
April,  1820.  {a) 

Before  the  passing  of  this  statute,  the  remedy  to  recover  pos 
session,  where  the  tenant  held  over,  was  expensive  and  dilatory 
The  legislature  have  prescribed  a  summary  proceeding,  calculated 
to  secure  the  rights  of  parties,  and  insure  a  speedy  decision.    Thia 
remedial  act  must  be  construed  liberally,  to  carry  into  effect  the 
intent  by  suppressing  the  mischief,  and  advancing  the  remedy. 

If  a  certiorari  will  remove  the  proceedings  into  this  cour^  be 
fore  a  trial  is  had  before  the  judge  authorized  to  try  the  question 
of  possession,  there  is  nothing  gained  by  the  statute;  for  the 
tenant,  by  that  course,  may  delay  the  landlord  as  long  as  he  could 
before  the  passing  of  the  act,  and  subject  him  to,  at  least,  equal 
expense.  Such  a  construction  would,  virtually,  be  a  repeal  of  the 
statute.  Its  provisions  would  become  useless,  if  the  complaint,  as 
soon  as  it  was  made  before  the  magistrate,  might  be  brought  into 
this  court  for  trial.  In  the  present  case,  Lynde  made  application  for 
process,  on  the  12th  of  March  ;  a  summons  issued  on  that  day ;  and 
the  certiorari  was  allowed  on  the  13th  of  March.  There  had  been 
no  trial,  order  or  judgment.  The  sound  construction  of  the  statute 
is,  that  the  proceedings  must  be  conducted  to  trial  and  judgment, 
in  the  inferior  tribunal. 

It  is  admitted,  that  this  court  possess,  by  the  common  law, 
authority  to  award  a  certiorari,  not  only  to  inferior  courts,  but  to 
persons  invested  by  the  legislature  with  power  to  decide  on  the 

(a)  2  Rev,  Stat,  600,  006. 
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property  or  rights  of  the  citizen,  *even  in  cases  where  they  are  new-york, 
EBthonzed  by  statute  finally   to  hear  and  determine  ;  and  this  ^^J^ijf^ 
power  can  only  be  taken  away  by  express  words.     {Lawton  v.       lynde 
Commissioners  of  Highways^  2  Caines^s  Rep.  182«     8  Term  Rep.  ^• 

642.)  • 

Tlie  necessity  of  a  superintending  power  to  revise  the  proceed- 
ings  and  correct  the  irregularities  committed  by  inferior  officers, 
cannot  be  questioned ;  ttus  is  its  legitimate  office ;  it  does  not^ 
before  trial,  withdraw  Ibe  question  to  be  tried  from  the  inferior 
jurisdiction,  but  may,  subsequently,  cause  it  to  be  reviewed.  When 
this  certiorari  was  granted,  there  had  been  no  order,  judgment  or 
trial;  the  magistrate  had  performed  a  ministerial  act  only ;  he  had 
administered  an  oath,  and  issued  a  summons.  By  allowing  a  cer» 
tiorariy  the  superior  tribunal  would  assume  an  original  jurisdiction, 
instead  of  a  power  to  review  and  correct. 

I  have  not  met  with  any  case  where,  in  a  civil  proceeding 
before  an  inferior  magistrate  who  has  express  jurisdiction  by 
statute,  a  certiorari  has  been  held  to  lie,  to  remove  the  issue  or 
question  tobe<ried  by  the  magistrate  to  the  Supreme  Court. 

In  1  Bac.  Abr,  tit/ Certiorari,  560.  and  2  Hawk.  P.  C.  ch.  21. 
s.  30.  it  is  stated,  as  a  good  objection  against  granting  a  certiorari^ 
that  issue  is  joined,  and  a  venire  awarded  for  the  trial  in  the  court 
below.  It  has  been  urged,  that  the  practice  in  this  case  is  analo- 
gous to  that  under  the  act  to  prevent  forcible  entries  and  detainers, 
where  the  proceedings  may  be  removed  into  this  court  for  trial. 
It  will  be  seen,  however,  that  there  is  no  analogy.  The  fifth  sec- 
tion of  that  statute  provides,  that  if  the  traverse  taken  by  the  per- 
son indicted,  either  before  the  justice,  or  before  the  justices  of  the 
Supreme  Court,  in  ease  the  proceedings  be  removed  into  the 
Supreme  Court,  before  such  trial,  then  riestitution  shall  be  allowed, 
in  the  same  manner  as  if  no  plea  or  traverse  had  been  put  in  by 
the  person  indicted.  It  also  provides  for  the  payment  of  costs 
by  the  party  convicted,  to  be  assessed  by  the  justices  of  the  Su- 
pren^  Court,  if  the  proceedings  shall  be  removed.  The  provis- 
ions of  the  act,  by  implication,  allow  a  removal.  The  obvious 
construction  is,  that,  when  a  person  is  indicted,  he  has  an  election 
as  to  the  court  before  whom  the  traverse  shall  be  tried.  The 
statute  evidently  intended  *to  confer  that  right,  by  prescribing  the  f  *  84  ] 
form  of  proceeding  subsequent  to  removal.  The  uniform  practice 
under  it  has  been  to  issue  a  certiorari,  of  course,  when  applied  for, 
without  showing  special  cause.  {People  v.  Rankel^  6  Johns.  Rep. 
334.)  The  statute  is  construed  as  authorizing  the  removal  before 
trial.  The  common  law  does  not  extend  to  it :  although  the  pro- 
ceedings, in  form,  are  of  a  criminal  nature,  il  is  only  a  civil  remedy 
for  the  recovery  of  possession.  Admitting,  however,  that,  at  com- 
mon law,  a  certiorari  would  lie,  to  remove  proceedings  under  the 
act  to  prevent  forcible  entries  and  detainers,  it  must  rest  on  the 
ground  that  the  proceeding,  by  indictment,  is  of  criminal  jurisdic- 
tion, and  that  this  court  may  award  a  certiorari  to  have  any  indict- 
ment removed  and  brought  before  itself.  When  applied  for  by  a 
defendant,  the  court  have  a  discretionary  power,  on  special  cause 
thowny  to  grant  or  refuse  it ;  but  it  is  awarded,  of  right,  at  the 
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NEW- YORK,  instance  of  the  king.     (1  Bac,  Abr.  tit.   Certiorari,  559.)     It  i» 
y^^^^!J^^  evident  that  the  writ  is  not  issued  on  this  ground,  for  no  special 
Jackson      cause  is  required  to  be  shown.     Whether  the  proceedings  under 
g  ^'  the  act  to  prevent  forcible  entries  are  considered  as  merely  a  civil 

remedy,  or  of  criminal  jurisdiction,  it  is  plain  the  certiorari  is  au- 
thorized by  the  statute.  The  case  now  before  the  court  is  a  civil 
proceeding  only,  where  the  party  attempts,  by  certiorari  allowed 
4>efore  trial,  to  evade  the  jurisdiction  conferred  by  statute  on 
the  inferior  tribunal.  This  practice  cannot  be  supported ;  and 
we  are  of  opinion,  that  the  writ  of  certiorari  will  not  lie,  to  remove 
proceedings  instituted  under  this  statute,  until  the  case  is  finally 
adjudicated ;  and  even  then  it  will  not  stay  the  writ  of  restitutioiii 
and,  consequently,  the  certiorari  must  be  quashed. 

Motion  granted. 


[  *  85  ]  *Jackson,  ex  d^m.  Wood  and  others,  against  Swart. 

•  ^'  *  ^"y  EJECTMENT  for  five  acres  of  land  in  Gorham,  in  the  county 
he**  u>g«^er  <>f  Ontario,  tried  at  ihe'^Ontario  circuit,  before  Mr.  Justice  Yates, 
with  his  wife,  in  JuTie,  1821.  James  Wood,  who  was  the  husband  of  Jerusha 
nation  of  °600  ^ood,  one  of  the  lessors,  and  the  father  of  James,  Henry  and  Gil- 
dollars, coBvey-  hert  Wood,  the  Other  lessors,  died  in  possession  of  the  premises, 
their  m^^  j!,  about  six  years  before  the  trial,  leaving  four  sons,  viz.  the  three 
his  heirs  and  as-  lessors  above  named,  and  Joseph  Wood,  his  heirs  at  law.  James 
«fe*Brt^*^*to  Wood,  the  elder,  and  his  wife,  had  resided  on  the  premises,  for 
i*»«nseives  the  about  fifteen  years  before  his  death. 

hes!  lurinr  The  defendant  gave  in  evidence  a  deed  from  Benjamin  Allen  to 
f^*'w  H?  Jomes  Wood,  the  elder,  dated  November  8,  1790,  for  the  premises 
rraator,  ^ied:  i^  question;  and  also  a  deed  from  the  said  James  W.  and  his 
BdW,  that  the  wife,  to  Joseph  Wood,  above  mentioned,  dated  December  6,  1809, 
operate  as"^a  for  the  consideration  of  five  hundred  dollars,  by  which  the  grant- 
reservation  or  ors  granted,  bargained,  sold,  remised,  released,  aliened  and  con- 
^rof'die^wife]  firmed,  unto  the  said  Joseph  W.,  his  heirs  and  assigns,  forever, 
who  had  sur-  scveuty-four  acres  and  one  quarter  of  land,  including  the  premises 
U  was' valid  and  IB  question.  Immediately  following  the  description  of  the  prera- 
effectaai,  as  a  iges  in  the  deed,  were  these  words :  **  It  is  "understood,  that  the 
Stan?  wised  to  parties  of  the  first  part  reserve  to  themselves  the  use  of  the  preni- 
the  use  of  the  iges  during  their  natural  lives."  The  deed  contained  a  cove- 
Sarinr'iife^wid  nant  of  Warranty,  in  the  usual  form.  Joseph  W,,  the  grantee,  at 
after  his  death,  the  time  of  the  cxecution  of  the  deed,  was  the  infant  son  of  the 
wife,**foriife.  *'  grantors,  being  then  about  15  years  of  age.     The  defendant  then 

Abargainand  gave  in  evidence  a  deed  for  the  premises  in  question,  dated  March 
cuniary'cons?d-  6,  1817,  from  Joseph  Wood  and  his  wife  to  him.  A  verdict  was 
erationofafee,  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  as  to  the 
/tifeTO/lHn?po!  operation  of  the  deed  fi'om  James  Wood,  the  elder,  and  his  wife, 

rate  as  a  cove-  to  Joseph   Wood. 

aant    to   stand  ^ 

seised     to    the 

use  of  the  persons  within  the  consideration,  according  to  the  mtenlion  of  the  party,  without  any  techoieiil 

4ir  formal  words  ibr  that  purpose,  (a) 

(a)  Vide  Jaekmm  v.  BPKerihey,  3  WendelPt  Rep,  23S 
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Kirklandy  for  the  plain tiflf,  contended,  1.  That  the  deed  from  new-york, 
James  fVood  and  his  wife,  to  their  son,  Joseph  Woody  *wa8  for  a     May,i822. 
freehold  to  commence  in  futuro,  and,  therefore,  void.     2.  That  if     jackson 
the  deed  was  not  void,  it  must  be  construed  according  to  the  plain  ^• 

intent  of  the  parties,  as  expressed  in  the  deed ;  and  that  the  lessor,        ^^ 
Jerusha  Woody  who  had  survived,  had  a  life  estate  in  the  premises. 
(Plowd.  300.    Cruise's  Dig.  32.   ch.  12.  s.  6—13.     2  WiU.  75. 
1   Johns.   Cos.  91.     11    Johns.  Rep.   337.     Shep.  Touchst.  107. 
Cruise's  Dig.  tit.  22.  ch.  12.  s.  23.     16  Johns.  Rep.  110.) 


[*86] 


J.  C.  Spencer,  contra.  The  clause  in  the  deed,  reserving  the 
use  of  the  premises  for  the  lives  of  the  grantors,  is  not  areservationy 
which  is  defined  by  Coke  (Co.  lAtt.  47.  0.)  to  be  '^  always  of  a 
thing  not  in  esse,  but  newly  created  or  reserved  out  of  the  land  or 
tenement  demised."  Here  was  no  rent,  service  or  estate  newly 
created.  An  exception  is  always  a  part  of  the  thing  granted,  and 
of  a  thing  in  esse.  If  any  thing,  this  was  an  exception  ;  and,  if  so, 
it  is  void,  as  being  repugnant  and  uncertain.  Shepherd,  in  his 
Thuchstoney  (p.  73,  79.)  mentions  the  requisites  essential  to  consti- 
tute a  good  exception.  It  must  be  part  of  the  thing  granted  ;  it 
must  be  of  such  a  thing  as  is  severable  from  the  thing  granted ;  it 
must  be  of  such  a  thing,  as  the  person  in  whose  favor  it  is  made 
may  have  it.  Now,  the  wife,  in  this  case,  could  have  no  part  of  > 
the  estate  as  properly  belonging  to  her.  After  the  grant  in  fee  of 
the  whole  estate,  a  part,  or  residuarv  part  thereof,  cannot  be  re- 
served. (2BI.  Com.  164.  Plotad' 152.  S^Bac.  Ab.  383.  tit. 
Grant.  Bac.  Ab.  tit.  ConditionSy  L.  Thompson  v.  Gregory y  4  Johns. 
Rep,  81.)  Besides,  the  exception  is  void  for  uncertainty.  Can 
the  wife  of  James  Wood  take,  without  being  a  grantee,  or  named 
as  such  ?  She  executed  the  deed  merely  to  release  her  dower,  as 
wife  of  the  grantor.  {Hornbeck  v.  Westbrooky  9  Johns.  Rep.  73. 
12  Johns.  Rep.  199.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  questions  to  be  decided,  are,  Ist,  whether  the  deed  from 
Jam/ts  Wood  and  Jerusha  his  wife  to  Joseph  Woody  is  void,  as  con- 
veying a  fee  to  commence  in  futuro;  and,  2d.  whether  the  res- 
ervation to  Jerusha  Wood^  of  an  estate  for  *life,  is  valid  and  opera-  [  *  87  ] 
tive.  The  consideration  expressed  in  the  deed,  as  between  the  • 
grantors  and  the  grantee,  is  500  dollars;  and  the  deed  contains 
the  words  "grant,  bargain,  sell,"  &c.;  and,  after  describing  the 
premises  granted,  are  these  words  :  ^^  It  is  understood  that  the  par- 
ties of  the  first  part  reserve  to  themselves  the  use  of  the  premises 
during  their  natural  lives. 

It  appears  that  James  Wood,  the  grantor,  was  solely  seised  of 
the  premises,  his  wife  having  no  interest  therein,  except  an  in- 
choate right  of  dower.  The  lessors  are  Jerushoy  the  widow  of 
James  Wood,  he  having  died  in  possession  six  years  since,  and 
three  of  the  children  of  James  Wood. 

On  the  first  point,  there  can  be  no  doubt,  that  the  deed  operated 
as  a  covenant  to  stand  seised,  if  the  estate  of  the  grantee,  Joseph^ 
was  to  take  effect  after  the  deaths  of  James  Wood  and  his  wife. 
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NEW- YORK,  It  was  exprcssly  decided,  in  Jackson  v.  DunsbagI,  (1  Johns.  Cas. 

,J^^ll}^\  91.)  that  a  deed  of  bargain  and  sale,  founded  on  a  pecuniary  conr 

Jacksoit      sideration,  to  take  effect  infuturo^  was  effectual.     This  principle 

g  ^'  was  again  recognized  in  Jnckson\.  Stoats;  (11  Johns,  JRep.  351.) 

and  it  is  fully  explained  in  2  Sound.  96.  n.  1.,  where  the  cases  are 

referred  to,  and  in  4  Cruists  Digesty  p.  1S&— 193. 

It  has  been  insisted,  that  Jerusha  Wood  took  nothing  by  the 
deed,  in  the  event  of  her  surviving  her  husband,  on  the  ground 
that  an  exception  or  reservation  in  a  deed,  in  favor  of  a  third 
person,  who  had  no  title  or  interest  in  the  land,  is  inoperative. 
The  position  that  a  reservation  or  exception  in  favor  of  a  stranger 
is  ineffectual,  is  undoubtedly  true.  It  is  founded  on*  tiie  same 
principle,  that,  upon  a  bargain  and  sale,  a  use  cannot  be  limited 
to  any  other  person  than  the  bargainee.  The  deed  in  question 
cannot  operate  by  way  of  an  exception  or  reservation,  in  favor  of 
Jerusha  Wood.  (^Bamewall  fy  Aldersoriyp,  66.  Co.  JLit.  47.  a.  4 
Cruise,  46.)  But  it  has  effect  and  operation  as  a  covenant  to  stand 
seised,  and  is  within  the  principles  adopted  in  BedeWs  case,  (7  Co. 
133.)  and  in  GoodtiOe  v.  Petto,  (2  Sir.  934.)  In  BeddVs  case,  the 
facts  were,  that  B.  was  seised,  and  he  and  his  wife,  in  consideration 
of  the  natural  affection  and  paternal  love  which  he  had  to  his  sons, 

[  *  88  ]  James  and  Mkhaelj  *and  (or  their  better  preferment  and  advance- 
ment, covenanted  to  stand  seised  of  the  premises  conveyed,  to  the 
use  of  himself  for  life,  and,  after  his  decease,  to  the  use  of  his  wife 
for  life ;  and,  after  their  deaths,  of  one  moiety  to  the  use  of  one 
son,  and  of  the  other  moiety  to  the  use  of  the  other  son,  in  tail. 
The  question  was,  whether  any  use  arose  to  the  wife,  or  not;  and 
it  was  resolved,  that  if  a  man  covenant  to  stand  seised  to  the 
use  of  his  wife,  son  or  cousin,  it  shall  raise  a  use^  without  any 
express  words  of  consideration ;  and,  upon  writ  of  error,  the  judg- 
ment was  affirmed  by  all  the  judges  of  the  Coounpn  Pleas,  and 
barons  of  the  Exchequer.  The  case  of  Goodtitle  v.  Petto  was 
adjudged  on  the  same  principle.  Again;  in  Pagefs  case,  (1  Co, 
Rep,  154.  a.)  it  was  decided,  that,  upon  a  covenant  to  stand  seised, 
a  use  will  arise  to  those  who  are  within  the  consideration^  though 
no  use  will  arise  to  those  who  are  strangers  to  it.  It  is  scarcely 
necessary  to  observe,  that,  in  such  a  conveyance,  no  technic^ 
words  are  required ;  such  as  that  the  grantor  covenants  to  stand 
'  seised,  to  the  use  of  A,,  <&c. ;  but  any  other  words  will  create  a 
covenant  to  stand  seised,  if  it  appears  to  have  been  the  intention 
of  the  party  to  use  them  for  that  purpose.  {Willes*  Rep.  676.) 
That  it  was  the  intention  of  James  Wood,  in  the  deed  to  which  he 
and  his  wife  were  parties,  to  make  provision  for  her  in  case  she 
survived  him,  by  securing  to  her  the  enjoyment  of  the  premises 
during  her  life,  is  unquestionable.  The  deed,  then,  though  it  is 
a  valid  one,  will  not  take  effect  until  after  the  death  of  Jerusha 
Wood;  and  the  plaintiff  is,  therefore,  entitled  to  recover  on  that 
demise. 

Judgment  for  the  plaintiff. 
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NEW-  yoRK, 

May,  1822. 

•M'AoLEY  against  Billenger  and  others.  m'aulit 

IN  ERROR,  on  certiorari  to  a  justice  s  court. 

B.y  and  the  other  defendants  in  error,  sued  MAuhy  before  the  5^i^'**an**Tn- 

Iustice,  to  recover  the  first  instalment  of  a  sum  subscribed  by  strument,  by 
lira  for  the  repairs  of  a  church.  The  defendants  in  error,  at  a  i|i^to*pay°a 
meeting  held  at  Union  Church,  in  Danube,  were  appointed  a  sum.subscribed 
committee  to  receive  subscriptions,  and  to  contract  for  the  re-  oJa  o?hcrs  ^ 
pairs  of  that  church,  in  the  manner  specified  in  a  written  paper,  committee  'ap- 
the  subscribers  to  which  promised  to  pay  to  the  committee,  or  SSmbws*^ V  a 
either  of  them,  the  sums  by  them  respectively  subscribed,  in  four  cbQKh,  to  ob- 
equal  instalments,  the  first  of  which  was  to  be  paid  when  the  }^J^  2^*^! 
subscription  commenced.  The  subscription  paper  concluded,  as  tract'  for  the 
follows:  "Provided,  nevertheless,  that  no  person  shall  be  obliged  ^^h- and  the 
to  pay  the  sum  which  he  subscribes,  unless  a  sufilictent  sum  can  insiniment  con- 
be  raised  to  repair  said  church."  The  plaintiff  in  error  subscribed  !?uja^*^o^r- 
25  dollars ;  the  paper  was  also  signed  by  sixteen  other  persons,  son  should  be 
and  the  whole  amount  subscribed  was  about  600  dollars.  The  l^'^um'wh'i^J 
defendants  in  error,  by  an  agreement  under  seal,  contracted  with  be  subscribed, 
a  person  to  make  the  repairs  for  1200  dollars;  and  the  contractor  cte,a*sum*wM 
agreed  to  receive  the  subscription  paper,  in  part  payment,  and  to  raised  to  repair 
collect  the  sums  subscribed,  at  his  own  risk,  and  without  recourse  IpJ^  commUu'cr 
to  the  defendants  in  error.  And  it  was  further  agreed,  that  the  enteced  into  a 
contractor,  in  order  to  raise  the  residue  of  the  money,  was  to  have  ^JUJS^tVmake 
die  privilege  of  selling  a  sufficient  number  of  the  pews  for  that  the  repairs,  for 
purpose.  The  repairs  having  been  commenced,  the  plaintiff  in  wh^nmldTo 
eiror  was  requested  to  pay  the  first  instalment  of  the  sum  sub-  take  the  sub- 
scribed by  him,  but  he  refused,  and  the  suit  below  was  brought  to  il^*^*^\  ^ 
recover  that  amount.  The  justice  gave  judgment  against  the  hSr  of  that  sum. 
plaintiff  in  error,  for  six  dollars  and  twenty-five  cents.  to?2Tfhe'fSu 

due  by  a  sale  of 

Per  Curiam.  The  plaintiff  in  error  voluntarily  entered  into  a  ^5^'i£ 
contract,  by  which  he  engaged  to  pay  to  the  defendants  in  errur  ized  to  make : 
twenty-five  dollars,  for  the  purpose,  and  in  the  *manner  specified  [*90  ] 
in  the  instrument  to  which  he  subscribed  his  name.  The  c<mi-  ^«W'  ^*»»*  **>!« 
sideratiori  for  his  promise  was  the  repairing  of  the  church.  By  ance*wiiSr^e 
signing  the  subscription,  he  sanctioned  the  acts  of  the  meeting  in  condition  of  tho 
resolving  to  make  the  repairs,  and  iii  the  appointment  of  the  com-  Md^*hatJlJ"wa8 
mittee  for   that  purpose;  and  he  moreover  recognized   the   au-  Habietopaythe 

^-       .  -  ^,  '       r^       '  •         ^i_  i_        •    *•  J   8uin  subMcriD«a 

thority  of  the  committee  to  receive  the  subscription  money,  and  by  him. 
to  contract  for  the  repairs.  The  only  question,  then,  is,  whether 
tBe  condition,  on  which  the  sum  subscribed  was  to  be  paid,  has 
been  fiilfilled  on  the  part  of  the  defendants  in  error.  They  con- 
tracted for  the  repairs,  at  a  specified  sum ;  and  the  person  with 
wh^m  they  contracted,  covenanted,  on  his  part,  to  receive  the 
balance  of  that  sum,  over  and  above  the  amount  subscribed,  in  the 
proceeds  of  the  sale  of  pews,  which  he  was  authorized  to  make. 
The  payment  of  the  whole  sum  was  provided,  and  could  be  raised, 
according  to  the  meaning  of  the  condition  of  the  instrument  sub- 
scribeJ,  without  having  recourse  to  the  defendants  in  error.     The 
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NEW-YORK,  temis  of  subsi^ription  were,  therefore,  complied  with  ;  and  the  de- 
^„^^l!^^m^  feridant  below  was  liable  to  pay  the  instalment  for  which  judgment 
Hooker      was  rendered  against  him  in  the  court  below. 

Judgment  affirmed. 


V. 
COMMIHGS. 


Hooker  against  CuaiyimGS. 

Rivera  Mc  to  THIS  was  an  action  of  trespass.  The  declaration  contained 
9wo(gahU,^aT  ^^^  counts.  The  first  count  charged,  that  the  deTendant,  vi  et 
[  *  91  ]  amis,  broke  the  plaintiff's  close,  (in  the  *town  of  Richland ,  in  the 
as  the  sea  ebbs  county  of  Oswcgo^  covcred  with  water,  and  did,  then  and  there^ 

w  ftSX'rTght  ^^^  '"  ^^^  ^^'^  ^'<>s®»  »»^  ^^^  fish,  to  wit,  300  salmon,  300  trout, 
of  ishinr,  as  &c.,  of  great  value>  &c.,  then  and  there  found,  caught,  took,  and 
raiion*  ?8  coOT^  carried  away,  &c.  The  second  count  charged,  that  the  defendant 
mon  to  all;  and  brokc  and  entered  the  plaintiflTs  several  fishery  in  the  river,  called 
nainwlbie  ""Si  *S^^^^^  river,  situatc  in  Richland,  in  the  county  of  Oswego,  and 
that  sense,  or  then  and  there  fished  in  the  said  fishery  for  fish ;  and  the  fish, 
Mdwfl^ofite  *^  ^*^'  ^^  salmon,  &c.  then  and  there  found,  and  being  of  great 
tide,  the  adjoin-  valuc,  i&c,  caught,  took,  and  carried  away,  &c.  The  third  count 
of^the^^i'^hS'v"  charged,  that  the  defendant  fished  in  the  plaintifTs  free  fishery  in 
the  exciusii^  the  said  town,  &c.,  and  300  salmon,  &c^  then  and  there  being, 
oppisi^e  ^IhcS  caught,  took,  and  carried  away,  &c.  The  fourth  count  was  for 
land,  to  the  mid-  taking  and  carrying  away  the  plaintifTs  fish,  specifying  the  time, 
b!a°the ^public  P'^ce,  kinds,  and  value,  &c.  The  Jifth  count  was  for.  breaking 
have  an  tiue-  the  plaintiffs  close,  at,  &c.,  and  treading  down  the  plaintifTs  grass 

::X:  Z  Tci;  <««1  herbage  there  growing,  &c. 

rivers,  as  high-  The  defendant  pleaded,  1.  Not  guilty.  2.  As  to  breaking  and 
jn-^and'^M^^  entering  the  plaintiff's  close  in  the  Jirst  and  ffth  counts  mentioned^ 
\ug  with  boats,  the  defendant  pleaded,  that  they  were  one  and  the  same  close,  and 
Hvcrs  ^"which  ^^^  Other  or  different ;  and  that,  before  and  at  the  said  several  limes 
arc,  in  fact,  nav-  when,  &c.  there  was  a  common  and  public  highway  into,  over, 
'^vtthtS^w  through  and  along  the  said  close,  in  which,  &c.,  for  all  the  citi- 
of  the  sea,  or  zeus  of  this  State  to  pass^aud  repass;  wherefore  the  defendant, 
fccfed*'by""the  ^*"g  such  citizcu,  at  the  said  times,  w  hen,  &c.,  passed  over  and 
tide,  in  their  along  the  Said  closc,  in,  by  and  along  the  said  highway,  then  using 
arefinrc^rdto  ^hc  Same  as  he  lawfully  might  do,  which  are  the  same  supposed 
ihci'ruse,puA/ic  trcspasscs  in  the  introductory  part  of  the  first  plea  mentioned,  &c. 
sc'^rv^enrto'lfhe  ^'^^^  ^  verification,  &c.  3.  And  for  further  plea  as  to  the  fishing 
public  use  and  in  the  plaintiff's  close  in  the  Jirst  count  mentioned,  and  catching, 
rion^androbject  taking,  and  carrying  away  the  fish,  &c.;  and  as  to  the  fishing  in 
to  '  regulation  the  sevcral  fishery  of  the  plaintiff  in  the  second  count  mentioned 
turc!*(rt)'^^'*'*"  *'C.  &c.;  and  as  to  fishing  in  the  plaintiff's  free  fishery  in  the 
The  fishery  in  third  count  mentioned,  &c.  &c,  &c.;  and  also  as  to  catching, 
iffXuniy'of  taking,  &c.  the  fish  of  the  plaintiff  in  the  fourth  count  mentioned, 
Oxtpe^o,  emp-  by  leave,  &c.,  he  said,  that  the  plaintiff  ought  not  to  have  or  n^in- 
[  *  92  ]  tain  his  action  thereof  against  him,  because,  he  said,  *that  the  fish 

tying  into  lake 

Ontario,  and  in  which  there  is  no  ebb  and  flow  of  the  tide,  is  not  Tree  or  common  to  all ;  bat  belongSj  exclusively, 

to  the  owners  of  the  adjacent  land. 

(a)  Vide  Canal  Commissioners  v.  77(«  Peoplf,  5  WendeWs  Rep.  423     Rogers  v.  Jcnes,  1  Brid,  VH.     GouU 
M^  James,  6  ComefCs  Rep.  369.    Ex  parte  Jennings ,  Jd.(i\Z, 
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in  the  first  count,  the  fish  in  the  second  count,  the  fish  in  the  third  NEW- YORK, 
county  and  the  fiih  in  the  fourth  count,  mentioned,  were  and  are  ^.^^J^^J^^^ 
the  same  fish,  and  not  other  or  difierent ;  and  the  fishery  men-      Hooxsr 
tioned  in  the  first,  second  and  third  counts  are  one  and  the  same    ^     ^* 
fishery,  and  not  other  or  ditlerent;    and    the  defendant  further 
said,  that  the  said  supposed  fishery,  in  which,  &c.  at  the  several 
times  when,  &c.,  was,  and  still  is,  and  from  time  immemorial  has ' 
been,  part  and  parcel  of  the  said  river,  called  Salmon  river ;  and 
that  the  said  part  thereof,  in  which,  &c.,  now  is,  and  at  the  said 
several  times  when,  &c,  was,  and  from  time  whereof  the  memory 
of  IKan  is  not  to  the  contrary,  has  been,  a  public  and  common 
navigable  river,  in  which  the  waters  of  the  s6a  or  lake,  called  lake 
Ontarioy  during  all  the  time  aforesaid,  have  flowed  and  reflowed ; 
and  that  in  the  said  part  of  the  said  river,  called  Salmon  river,  in 
which,  &c.,  every  citizen  of  the  state,  at  the  said  several^  times, 
when,  &c.,  of  right  had,  and  of  right  ought  to  have,  and  still 
hath,  and  of  right  has,  the  liberty  and  privilege  of  fishing :  where- 
fore, the  defendant,  being  a  citizen  of  this  state,  entered  into  the 
said  fishery,  in  which,  &c.,  so  being  part  of  the  said  navigable  river 
as  aforesaid,  where  the  waters  of  the  said  sea  or  lake  flow,  to  fish 
in  the  said  river^  at,  &c.,  when  &c.,  being  seasonable  times  of  the 
yeac  for  such  fishing ;  and  did  the  acts  complained  of,  &c. ;  with 
a  verification,  &c. 

The  plaintifi*  demurred  to  the  second  plea,  and  assigned  special 
causes  of  demurrer,  to  wit :  1.  That  the  plea  is  not  an  answer  to 
the  breaking  and  entering  the  closes  of  the  plaintifi^,  as  set  forth 
in  the  first  and  last  counts ;  2d.  That  it  is  attempted,  by  the  said 
plea,  to  make  that  an  answer  to  both  counts,  which  is  an  answer  to 
one  count  only  ;  3d.  That  it  is  not  an  answer  to  the  breaking  and  en- 
tering mentioned  in  either  of  the  counts  in  particular ;  and  is  other- 
wise defective,  insuflicient  and  informal.  There  was  also  a  spe- 
cial demurrer  to  the  third  plea:  1st.  Because  that  plea  is  not  an 
answer  to  the  trespasses  alleged  in  the  first,  second,  third  and  fourth 
counts,  which  were  particularly  referred  to  in  the  introductory  part 
of  the  said  plea.  2d.  Because  the  plea  attempts  to  make  that  an 
answer  to  the  trespasses  alleged  *in  all  the  counts,  which  is  an  [  *  93  1 
answer  to  the  trespasses  set  forth  in  one  of  the  counts  only.  3. 
Because  the  said  plea  does  not  allege  that  the  tides  of  the  sea,  or 
of  the  lake,  called  lake  0/i/arto,  during  all  or  any  part  of  the  time 
mentioned  in  the  said  plea,  have  flowed  and  reflowed  in  that  part 
of  the  said  river  in  which,  &c.     4.  That  the  plea  is  double,  &c. 

The  defendant  joined  in  demurrer. 

Talcot,  (A.  G.)  in  support  of  the  demurrer.  The  declaration 
in  this  case  charges  two  distinct  entries  on  two  distinct  closes. 
The  defendant  cannot,  therefore,  allege  in  his  plea,  that  they  are 
one  and  the  same  close,  and  so  set  up  a  justification  as  to  one,  in 
answer  to  both  trespasses.  The  case  of  Nevins  v.  Keeler  (6  Johns, 
Rep.  63.)  is  in  point.  There  the  defendant's  plea  was  held  bad; 
and  the  court  said,  that  he  should  have  pleaded  not  guilty  as  to 
all  but  the  one  close,  and  a  justification  as  to  that.  The  second 
plea  is,  therefore,  bad. 
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NEW-YORK,  Again;  the  third  plea  is  Hable  to  the  same  objection.  One 
,^J^^J^J,^,^^  close  is  alleged  to  be  a  free  fishery,  and  the  other  a  several  fishery, 
HoojcxR  which  are,  in  their  nature,  distinct  closes.  This  plea  is  also  bad 
on  another  ground.  Salmon  river  is  not  a  river  in  which  tlie  public 
have  any  common  right  of  fishery.  The  plea  alleges  that  it  is  a 
public  and  common  navigable  river,  into  which  the  sea,  or  lake, 
called  lake  Ontarioy  flows  and  reflows.  But  it  is  notorious  that 
there  is  no  regular  flow  of  tide  in  lake  Ontario ;  and,  of  course, 
there  can  be  no  flux  or  reflux  of  tide  in  any  river  which  empties 
into  that  lake,  within  the  meaning  of  the  rule  of  the  common  law. 
Salmon  river  is  not  common  or  public,  nor  has  it  been  declared  to 
be  so  by  any  statute.'  Sir  Matihexo  Hale,  in  his  treatise  de  jure 
fnaris,  &c.  ch.  1.  (1  Harg.  Law  Tracts,  p.  5.)  says,  "  Fresh  rivers, 
of  what  kind  soever,  do,  of  common  right,  belong  to  the  owners 
of  the  soil  adjacent ;  so  that  the  owners  of  the  one  side  have,  of 
common  right,  the  propriety  of  the  soil,  and,  consequently,  the 
right  of  fishing,  usque  filum  aqyutyl  &c.  '*  And  if  a  man  be  owner 
of  the  land  on  both  sides,  in  common  presumption,  he  is  the  ownet' 
I  *  94  ]  of  the  whole  river,  and  hath  the  right  of  fishery,  according  *to  tlie 
extent  of  his  land  in  length."  Fresh  rivers  are,  prima  facie,  private 
property.  In  the  caae  of  the  People  v.  Plait,  (17  Johns.  Rep. 
195.)  relative  to  the  salmon  fishery  in  the  river  Saranac,  this  court 
adopt  the  principles  laid  down  by  Lord  Hale,  In  the  case  of 
Adams  v.  Pease,  decided  in  the  Supreme  Court  of  Errors  of  Con* 
nectiait,  (2  Day^s  Connect.  Rep.  481 .)  it  was  decided,  that  the 
owners  of  land,  adjoining  the  Connecticut  river,  above  the  flux  and 
reflux  of  the  tide,  had  an  exclusive  right  of  fishery  opposite  to  the 
land  owned  by  them,  to  the  middle  of  the  river,  and  that  the  pub* 
lie  had  an  easement  in  the  river,  as  a  highway,  for  passing  and  re- 
passing, with  vessels,  boats,  or  any  water-craft.  In  fact,  a  river, 
in  its  whole  course,  may  partake  of  the  three  kinds  of  rights:  As 
far  as  the  tide  flows  and  ebbs,  it  is  a  public  river,  both  as  to  fishing 
and  navigation.  Above  the  flow  and  reflow  of  the  tide,  it  is  pri- 
vate as  to  the  right  of  fishing,  but  public  as  to  transportation  by 
vessels  and  boats;  and,  higher  still,  or  where  the  river  is  fresh,  it 
is  wholly  private  property. 

N,  fVilliams,  contra.  1.  The  important  question  in  this  case  is, 
whether  Salmon  river  is  a  public  river,  open  to  the  common  use 
of  all  the  citizens  of  the  state,  for  the  purpose  of  fishing?  The 
defendant  puts  his  right  on  that  broad  basis  ;  although  it  is  well 
known  that  this  river  has  been  used  in  common  for  navigation  and 
fishing,  during  the  last  twenty-six  years.  Then  what  is  necessary, 
by  the  common  law,  to  render  a  river  public,  and  subject  to  the 
public  or  common  use  f  A  free  fishery  and  common  fishery  mean 
the  same  thing.  (Co.  Litt.  122.  a.  Harg.  note  23  2  J5/ 
Com.  40.) 

It  seems  to  have  been  rather  hastily  admitted,  in  some  late 
American  cases,  that  the  flow  and  ebb  of  the  tide  is  the  only  cri* 
tcrion  by  which  to  determine  whether  a  river  is  navigable  and  open 
to  the  public  use  or  not.  This  doctrine  owe  s  it'  ori<?in  to  Lord 
Hale,\n  the  treatise  which  has  been  c'ted.  But  tl\e  fai  inference 
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from  what  Lord  Hcle  has  said,  appears  to  be,  merely,  that  where  NEW- YORK 
the  tide  flows  and  reflows,  the  river  is,  prima  facie,  navigable  and  ^.^^S^^^^^ 
common  to  all.  He  so  states  the  rule  in  Lord  I^itzwal(er*s  case  :  (I  Uooker 
Mod.  105. V"  A  river,"  he  says,  "that  flows  and  reflows,  and  is  q^j^^\  ^ 
an  arm  ♦of  the  sea,  is,  prima  facte,  common  to  all."  The  soil  of  ''r'^^Qs"" 
the  river  Severn,  he  observes,  belongs  to  the  lords  on  either  side,  '• 
and  a  special  sort  of  fishery  belongs  to  them  likewise ;  but  the 
common  sort  of  fishery  is  common  to  all.  And  "there  is  no  such 
contradiction  betwixt  the  soil  being  in  one,  and  yet  the  river  being 
common  to  all  fishers/'  &c.  The  true  test  of  a  river  being  public 
and  open  to  all,  is  its  being  navigable.  Fresh  rivers,  according  to 
Lord  Hale,  nfe  not  navigable.  In  Warren  v.  Matthews,  (6.  Mod, 
73.  S.  C.  1  Salk.  357.)  Lord  Holt  lays  down  the  rule,  according 
to  this  distinction.  He  says,  "The  subject  has  a  right  to  fish  in 
all  navigable  rivers,  as  he  has  in  the  sea."  And  in  Carter  v.  Miir- 
cot,  (4  Burr.  2162.)  Lord  Mansfield,  in  1768,  adopts  the  same 
distinction.  "  In  rivers  not  navigable,"  he  says,  "  the  proprietors 
of  the  land  have  the  right  of  fishery  on  their  respective  sides, 
and  it  generally  extends  adfilum  medium  aqua.  But  in  navigable 
rivers,  the  proprietors  on  each  have  it  not;  the  fishery  is  common  : 
it  is,  prima  fade,  in  the  king,  and  is  public.  If  any  claim  it  ex- 
clusively, he  must  show  a  right,  by  prescription  or  otherwise."  The 
same  judge,  afterwards,  in  1774,  keeping  in  mind  this  same  dis- 
tinction, repeats  the  same  doctrine.  "  How  does  it  appear,"  says 
he,  "  that  this  is  a  navigable  river  ?  The  flowing  and  reflowing 
of  the  tide  does  not  make  it  so ;  for  there  are  many  places  into 
which  the  tide  flows,  that  are  not  navigable  rivers."  He  clearly 
considers  it  as  a  question  of  fact,  whether  a  river  is  navigable  or 
Bot.  Er  facto  oritur  jus.  {The  Mayor  of  Lynn  \,  Turner,  Cotvp. 
87.)  In  Ward  v.  Cartwell,  Chief  Justice  Willes  adopts  the  same 
doctrine.  (Willes^  Rep.  265.  268.)  He  observes,  that  this  is  not 
merely  the  law  of  England,  but  thj  law  of  nations ;  and  he  <y tes 
Grotius,  B.  et  P.  lib.  2.  c.  3.  s.  9.     Bract,  b.  I.e.  12.  s.  6.  (a) 

♦No  doubt,  the  flowing  of  the  tide,  according  to  the  common         [  *  9^  ] 
law,  makes  a  river,  prima  facie,  navigable.     But  when  a  river  is, 
infacty  used  by  the  public  as  a  navigable  river,  no  prima  facie  evi- 
dence is  wanted  as  to  its  being  public.     Every  one  has  a  right  to 
navigate  it,  and  to  fish  in  it.     (Miles  v.  Rose,  5  Tau7it,  705.) 

Whether  *a7mo»  or  any  other  kind  of  fish  frequent  a  river,  can  have 
no  influence  in  the  consideration  of  this  question ;  (17  Johns.  Rep. 
211.)  which  is  nierely,  whether  the  river  is  navigable,  and  subject 
to  a  public  servitude  or  easement.  On  the  doctrine  that  the  flow 
and  ebb  of  the*  tide  is  what  renders  a  river  navigable  or  public, 
what  is  to  become  of  the  great  inland  seas  or  lakes  of  Europe  and 
Asioj  as  well  as  of  the  still  greater  lakes  and  rivers  of  this  coun- 
try ?  In  the  Mediterranean,  there  is  no  perceptible  tide.  "  There 
shrinks  no  ebb  in  that  tideless  sea."     The  common  law  of  England, 

(a)  '*  Publica  vcro  sunt  omnia  flumina  et  portns.  leUoque  jus  piscandi  oranlbns  commune  eti' 
m  porta  el  in  flaminibas.  Riparum  etiam  osus  pubKcus  est  de  jure  gentium,  sicut  ipsiua  flumi* 
m».  Itaqoe  nave*  ad  eas  appHrari,  funes  arboribus  ibi  natis  rcllj^ari,  onus  aliquid  in  iis  re- 
pooere,  ru>vi«  libcrum  est  siculi  in  ipsum  fluviiim  navi^ri :  sed  proprietas  canim  est  flloram 
^ooruTa  propd'is  adhierent ;  ct.  eadem  dc  rausa,  aiborcs  in  eiMicra  natip  eorundum  sunt :  et  hec 
mlellivcnda  «ant,  dc  fluminibus  (icrcnnibus ;  quia  temporalia  possunt  esse  privita." 
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^^EW-YORK,  on  this  subject,  was  never  intended  to  be  applied  to  the  largo 
.  ^^^l!^j^^^  rivers  of  this  country  ;  nor  has  it,  in  fact,  been  adopted ;  but.  on 
Hooker  the  contrary,  our  rivers  have  always  been  free  to  all  our  citizens, 
CuMMiHos  ^'^^  fishing  as  well  as  for  navigation.  In  Carson  v.  Blazer^  (2  Bin- 
ney^s  Rep,  "^^^0  Chief  Justice  Tilghman  so  considers  it ;  and  says, 
that  the  rule  ot  the  English  common  law  has  never  been  ap|.l.ed 
to  the  fresh  water  rivers  in  Pennsylvania.  YeateSy  J.,  observed, 
that ''  the  qualities  of  fresh  or  salt,  or  the  flux  and  reflux  of  the 
tide,  cannot  decide  whether  a  river  is  navigable  or  not."  If  rivers 
in  which  the  tide  does  not  flow,  are  private  property,  then  the 
islands  in  those  rivers  must  belong  to  the  owners  of  each  ^hore,  a 
doctrine  which  has  never  been  asserted  in  this  country,  as  to  any 
of  our  navigable  rivers.  That  Salmon  river  is  a  navigable  river, 
and  that  the  water  of  lake  Ontario  flows  into  it,  are  facts  admit- 
ted by  the  demurrer ;  and  if  the  river  is  private  property,  so  also 
must  be  the  lake,  on  the  same  principle.  What,  then,  is  the  rule 
of  law  in  this  state  ?  It  is,  that  any  river  which  is  subservient  to 
public  use,  is  common  to  all,  for  the  purposes  of  fishing,  as  well  as 
navigation  ;  though  a  private  individual  may  be  the  owner  of  the  soil. 
If  Salmon  river  is  susceptible  of  such  use,  as  a  common  passage 
for  the  public,  then,  according  to  establiifihed  law  and  usage,  the 
[  *  97  J  fishing  in  it  is  common.  In  the  case  *of  the  Saranac,  Mr.  J.  Piatt 
said  that  it  was  conceded,  that  the  river  was  not  navigable  for 
boats  of  any  kind ;  and  that  the  defendant  had  enjoyed  the  sole 
right  to  the  river  for  more  than  thirty  years.  That  *'  the  power  of 
regulating  and  controlling  the  use  of  the  SaranaCy  to  subserve 
the  public  interest,  would  have  been  impliedly  reserved,  had  the 
river  been  navigable."  (S.  P.  10  Johns.  Rep,  236.  238.)  In 
Palmer  v.  Mulligan,  (3  Caines*s  Rep.  307.)  all  the  judges  consid- 
ered the  Hudson  river,  above  tide  water,  where  it  was  navigable,  as 
common  to  all;  as  a  highway.  Though  the  chief  justice  seemed  to 
recognize  the  English  doctrine,  as  to  the  ebbing  and  flowing  of  tides, 
he  admitted  that  fresh  rivers  of  every  kind  may  be  under  the  ser- 
vitude of  the  public,  and  be  regarded  as  common  highways,  by 
water.  That  Salmon  river  has  been  so  considered,  is  evident  from 
the  statutes  regulating  the  fishery  in  it.  (2  iV.  ii.  L.  544.  sess. 
35.  ch.  131.  sess.  37.  ch.  213.) 

If,  then,  this  river  is  a  highway,  any  person  may  take  fish  in  it, 
for  fish  are  fer^  naturre,  and  become  the  property  of  the  first 
taker.  (2  BL  Com.  392.  403.  Cooper's  Justinian,  b.  2.  tit.  1.  s 
12.)  Trespass  will  not  lie  for  taking  fish  in  a  free  fishery;  for 
the  plaintiff  can  have  no  fish  until  he  takes  them.  (3  Mod.  97.) 
2.  As  to  the  pleadings :  The  first  plea  of  not  guilty  is  an 
answer  to  the  charge  of  breaking  and  entering  the  closes,  and  to 
all  that  depends  on  force :  The  second  plea  justifies  as  to  the  first 
and  lust  counts,  by  stating  that  both  the  closes  were  public  high- 
waya,  &c.  (2  Chitty's  PI.  570,  571.)  It  was  not  necessary  to 
slato  how  they  became  so.  (3  Term  Rep.  265.  8  Term  Rep, 
j608.)  The  third  plea  justifies  as  to  all  the  other  counts,  enumer- 
ating the  trespasses,  &c.,  by  stating  that  the  locus  in  quo,  which  ifl 
the  same  in  all  the  counts,  is,  and  has  been,  a  navigable  river,  &c. 
(1  Chitty's  PI.  506,  507.  533.  2  Chitty's  PL  556,  557.  562.) 
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Talcoty  (A.  6)  in  reply.  The  third  count  is  for  entering  a  NEW- York, 
free  fi.hery*;  and  a  free  and  common  fishery  are  the  same.  There  ^^^^^^-^l^ 
is  a  precedent  in  2  CkiUy*s  PL  for  such  a  count.  Hookxb 

The  question  here,  is  not  whether  the  public  have  a  right  of  ^'* 

fishing  in  a  navigable  river,  but  what  is  a  navigable  river,  *in  the  f  *  98  1 
common  law  sense  of  the  term ;  and  we  contend,  that  in  the  ^  -' 
common  law  acceptation  of  that  term,  no  river  is  navigable  where 
the  tide  does  not  flow  and  reflow.  In  Palmer  v.  Mulligan^  (3 
Cainesy  315.)  Chief  Justice  Thompson  adopts  the  rule  of  the 
common  law  of  England,  as  laid  down  in  the  treatise  of  Sir  Mat- 
ihtw  Hale ;  and  Kent,  J.,  refers  to  that  treatise  with  the  highest 
approbation,  and  considers  that  the  true  and  just  rule  on  the 
sabject  is  there  laid  down ;  and  so  do  all  the  judges  in  the  case 
of  Adams  v.  Pease,  in  regard  to  the  Connecticut  river. 

• 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  case  of  Nevins  v.  Keeler  (6  Johns.  Rep.  64.)  is  decisive, 
that  the  second  and  third  pleas  are  informal.  They  profess  to 
answer  the  whole  declaration.  The  defendant  should  have  justi- 
fied as  to  one  hcus  in  quo,  and  pleaded  not  guilty  to  all  but  one 
close.  He  had  no  right  to  narrow  the  plaintifi*'s  declaration  in 
the  manner  attempted ;  and  the  plaintiff  could  not  take  issue  on 
the  allegation  that  the  several  closes  were  one  and  the  same,  and 
that  the  fisheries  were  one  and  the  same.  But  the  real  question 
in  the  cause  is,  whether  the  defendant  has  set  forth,  in  the  third 
plea,  sufficient  matter  to  bar  the  plaintiff's  right  of  action.  He 
alleges  that  the  locus  in  quo  is  part  and  parcel  of  Salmon  river, 
and  that  the  part  thereof  in  which,  &c.,  is,  and  always  has  been, 
a  public  and  common  navigable  river,  in  which  the  waters  of  lake 
Ontario  have  flowed  and  reflowed,  and  that  every  citizen  of  the 
state  has  the  right  of  fishing  therein  ;  and,  therefore,  .&c.,  justify- 
ing the  fishing  complained  of  by  the  plaintiff. 

We  cannot  consider  this  plea  as  setting  up,  that  the  waters  of 
Salmon  river  are  not  fresh  water ;  or  that  the  flowing  of  the  waters 
of  lake  Ontario  into  it,  and  the  reflowing  thereof,  are  the  flux  and 
reflux  of  the  tides,  or  any  thing  else  than  occasional  and  rare 
instances  of  a  swell  in  the  lake,  and  a  setting  up  of  the  waters 
^Qto  the  river,  and  the  subsiding  of  such  swells ;  nor  can  we 
understand  the  allegation,  that  it  is  a  public  and  common  naviga- 
ble river,  in  any  other  sense,  than  that  it  is  used  with  boats  and 
small  craft.  I  will  not  say,  that  we  can  judicially  notice  the  real 
state  of  the  facts,  but  they  are  indisputably  so ;  and  as  the  plain- 
tiff must  have  *judgment  on  this  demurrer,  for  the  formal  defects  [  ♦  99  ] 
of  the  pleas,  it  would  probably  be  desirable  to  both  parties,  that 
the  court  should  pronounce  an  opinion  on  the  facts  as  they  are, 
and  as  they  would  prove  to  be,  on  a  trial.  I  shall,  then,  assume, 
that  S.ilmon  river  is  a  fresh  water  river,  that  there  is  no  regular 
flux  and  eflSux  of  the  tide  in  it,  that  it  is  navigable  only  for  boats 
and  small  crafl,  and  that  it  has  all  been  granted  by  the  state  to 
pnvate  individuals.  In  the  case  of  T%c  People  v.  Piatt  and 
others,  (17  Johns.  Rep.  195.)  we  were  not  called  upon  to  decide 
this  precise  question,  because  the  river  Saranac  was  not  navigable 
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NEW -YORK,  for  boats  of  any  description,  although  salmon  ascended  into  if, 
y^^Ji^^^^^  beyond  the  obstruction  occasioned  by  Piutt's  dam ;  but  we  rcc- 
HooKKR      ognized  the  principles  of  the  common  law  to  be,  that,  in  the  case 
Cvm%tntm»  *  private  river,  that  is,  where  it  is  a  fresh  water  river,  in  which 

the  tide  does  not  ebb  and  flow,  and  is  not,  therefore,  an  arm  of 
the  sea,  he  who  owns  the  soil  has,  prima  faciei  the  right  of  dhh- 
ing ;  and  if  the  soil  on  both  sides  be  owned  by  an  individual,  he 
has  the  sole  and  exclusive  right;  but  if  there  be  different  pro- 
prietors on  each  side,  they  own,  on  their  respective  sides,  adjitum 
medium  aqua.  We  consKlered,  in  the  case  referred  to,  that  it  was 
not  inconlsistent  with  this  right,  that  the  river  was  liable  and  sub- 
ject to  the  public  servitude,  for  the  passage  of  boats ;  the  private 
rights  of  the  owners  of  the  adjacent  soil  were  no  otherwise 
afiected,  than  by  the  river's  being  subject  to  public  use.  The 
same  doctrine  was  advanced  by  Kenty  Justice,,  in  Palmer  v.  Mul- 
ligariy  (3  Caiiie$^s  Rep.  S\9.)  without  any  dissent  by  the  other 
judges.  The  case  of  Adam^  v^  Pease  and  another  (2  Connecti- 
cut Rep,  481.)  has  been  published  since  the  decision  of  the  case 
of  The  People  v.  Platt^  and  there  is  an  entire  coincidence  of 
opinion.  All  the  judges  there  held,  that  the  owners  of  land 
adjoining  Coftnecticut'  xxvexy  above  the  flowing  and  ebbing  of  the 
.  tide,  have  an  exclusive  right  of  fishing  opposite  to  their  land,  to 
the  middle  of  the  river ;  and  the  public  have  an  easement  in  the 
river,  as  a  highway,  for  passing  and  repassing  with  every  kind  of 
water  craft.  The  decision  of  that  case  was  placed  on  the  same 
adjudged  cases  as  were  relied  upon  in  the  case  of  The  People  v. 
Plait. 
!  •  100  ]  •The  defendant's  counsel  supposes,  that  the  common  law  of 

England,  which  he  seems  to  admit,  if  applied  to  this  case,  would 
be  decisive  against  his  client,  is  inapplicable  here,  as  our  navigable 
rivers  are  formed  on  a  much  larger  sca^  than  those  in  I^igland ; 
and  that  where  the  judges  of  their  courts,  or  their  elementary 
writers,  have  said  that  the  right  of  fishing  was  a  common  and  a 
public  right  in  navigable  rivers,  in  which  the  tide  ebbs  and  flows, 
they  have  adopted  the  ebbing  and  flowing  of  the  tide  as  evidence 
of  the  navigability  only  of  the  rivet ;  and  that,  therefore,  where 
the  fact  of  navigability  ta  proved,  and  does  exist,  in  any  given 
case,  the  river  is,  and  must  be,  public.  This  I  conceive  to  be  a 
mistaken  idea.  The  common  law  of  Upland  considers  a  river, 
in  which  the  tide  ebbs  and  flows,  an  arm  of  the  sea,  and  as  navi- 
gable, and  devoted  to  the  public  use,  for  all  purposes,  as  well  for 
navigation  as  for  fishing.  It  also  considers  other  rivers,  in  which 
the  tide  does  not  ebb  and  flow,  as  navigable,  but  not  so  far  be- 
longing to  the  public  as  to  divest  the  owners  of  the  adjacent 
banks  of  their  exclusive  rights  to  the  fisheries  therein.  Thecase 
of  Carson  v.  Blazen  (2  Binntt/s  Rep,  475.)  has  been  much  relied 
on  to  sustain  the  doctrine  contended  for  by  the  defendant's  coun- 
sel. In  that  case,  only  two  of  the  judges  gave  opinions  as  to  the 
common  law  right  of  the  proprietor  of  the  bank  or  margin  of  the 
Sttsquehannah,  to  the  exclusive  enjoyment  of  the  fishery  opposite 
;o  his  shore ;  and  it  will  be  seen  that  they  admit  the  common  law 
of  England  to  be  in  favor  of  the  right  claimed ;  but  they  sup 
7^ 


OF  THE  STATE  OF  NEW-YORK.  100 

posed  that  the  people  of  Pennsylvania  had  not  adopted  that  part  NEW-york, 
^f  the  English  common  law,  as  it  was  not  deemed  proper  in  that  ^^Sifl^^ 
country.  They  placed  great  stress,  too,  on  several  acts  of  the  Hooker 
assembly,  declaring  that  river  to  be  a  highway,  and  regulating  the  ^  v- 
fisheries,  which  they  held  to  be  incompatible  with  the  common 
law  right.  They  reiected,  as  inapplicable  to  them^  the  common 
law  principle,  that  the  flux  and  reflux  of  the  tide  ascertained  the 
character  of  the  river.  Now,  I  do  not  feel  myself  authorized  to 
reject  the  principles  of  the  English  common  law,  by  saying  they 
are  not  suited  to  our  condition,  when  I  can  find  no  trace  of  any 
iaJicial  decision  to  that  effect,  nor  any  legislative  declaration  or 
provision  ^leading  to  such  a  conclasion.  Indeed,  I  concur  in  the  [  *  101  ] 
opinion  expressed  by  the  late  and  present  chief  justice  of  Con- 
necticuty  in  the  case  cited,  that  a  more  perfect  system  of  regula- 
tions on  this  subject  could  not  be  devised :  it  secures  common  ^ 
rights,  as  far  as  the  public  interest  requires,  and  furnishes  a  proper 
line  of  demarkation  between  them  and  private  rights ;  that  is,  by 
coDsidering  rivers  navigable  as  far  as  the  sea  flows  and  reflows, 
and  the  right  of  fishing  as  common  to  all ;  and  rivers  not,  in  that 
sense,  navigable  above  the  flow  and  reflow  of  the  sea,  in  which 
the  adjoining  proprietors  have  the  exclusive  right ;  and  I  concur 
in  the  doctrine,  that  all  rivers,  in  fact,  navigable,  whether  above  ^ 
the  flow  of  the  tide,  or  whether  in  its  whole  extent  unaffected  ty 
the  tides,  in  reference  to  the  use  of  them,  as  public,  and  subser- 
vient to  public  accommodation,  and  liable  to  governmental  regula- 
tion. I  agree,  also,  with  Chief  Justice  Hojmer,  in  the. position, 
that  the  doctrine  of  the  common  law  promotes  the  grand  ends  of 
civil  society,  by  pursuing  that  wise  and  orderly  maxim,  of  assign- 
ing to  every  thing  capable  of  ownership,  a  legal  and  determinate 
owner.  Lord  MansficldCs  opinion,  in  Carter  and  another  v.  Mur- 
cott  and  another,  (4  Burr.  2162.)  has  been  misconceived;  the 
defendant's  counsel  supposed  it  to  be  favorable  to  the  pretensions 
set  up  by  the  defendant,  but  it  is  directly  otherwise.  He  says, 
^^  In  navigable  rivers,  the  proprietors  of  the  land  on  each  side 
have  it  not ;  the  fishery  is  common ;  it  is,  prima  fade^  in  the  king, 
and  is  public.''  The  case  under  consideration  was  that  of  a  nav- 
igable river,  which  was  an  arm  of  the  sea ;  and  his  lordship  spoke 
of  navigable  rivers  in  the  common  law  sense  of  the  term,  or  of 
such  as  were  arms  of  the  sea. 

The  defendant's  counsel  laid  some  stress  on  the  acts  of  the 
legislature,  (2  JR.  L.  544.  and  the  act,  sess.  37.  ch.  214.)  regulat- 
ing fishingy  and  the  taking  of  salmon,  in  Salmon  river.  These 
acts  prove  nothing ;  for  the  legislature  have,  confessedly,  the  right 
of  regulating  the  taking  of  fish  in^  private  rivers ;  and  do,  every 
year,  pass  laws  for  that  purpose,  as  to  rivers  not  navigable  in  any 
sense,  and  which  are,  unquestionably,  private  property. 

*There  must  be  judgment  for  the  plaintiff,  with  leave  to  the      [  "*  102 1 
defendant  to  plead  ae  novo^  on  payment  of  costs. 

Judgment  accordingly. 
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bradshaw        Scofield  and  Taylor  against  Day  and  Gelston. 

V. 
RODGERS.  rr«T-XTr-«  »  f  •  •  t 

THIS  was  an  action  of  assumpsit  on  a  promissory  note,  made 
miuorr^no^e  ^^  ^^®  defendants,  at  Montreal,  in  Lower  Canada,  payable  to  the 
was  drawn  at  plaintiffs,  (who  resided  in  England,)  or  to  their  order,  "  with 
Briiil'^'pi^.  interest  until  paid  in  England.'' 

bee  of  Lower  The  questions  raised  for  the  consideration  of  the  court  were,  I. 
CawMja,  pajra-  Whether  the  plaintiffs  were  entitled  to  interest,  according  to  the 

Die    to    parties   ,         ,.^.*^  .       r  -n  i  l-i-- 

residing  in £»^-  legal  rate  of  interest  in  JLower  Canada,  which  is  six  per  cent.,  or 
teresi  until**  a?d  'iccording  to  the  legal  rate  of  interest  in  England y  which  is  five 

in    inelamd:"  per  cent. 

pfabtiJ*,*on^S  ^'  Whether  the  plaintiffs  were  entitled  to  interest  up  to  tfie 
judgment  ob-  time  whcn,  in  the  ordinary  course  of  business,  the  money  could 
c«urt*    aeainit  ^^  remitted  and  paid  to  them  in  England,  or  only  up  to  the  time 

the  makers,  are  of  judgment. 

!?."^i^.^i"T      3.  Whether  the  plaintiffs  Were  entitled  to  be  allowed  the  cur- 

est  only  up  to  /•»  t^ti  i-  n    t       •     % 

the  lime  of  the  rent  rate  of  exchange  on  England,  at  the  time  of  the  judgment,  m 
lh.trcoidi"g  addition  to  the  interest. 

to  the  legal  rate 

t^Tn^y      Bubhell,  for  the  plaintiffs. 

are  not  entitled     • 

iTmre^^^for^^'X      P^^fi^t^y  for  the  defendants, 

current  rate  of 

EiJSSIaithS  P^^  Curiam.  The  plaintiffs  are  entitled  to  English  interest, 
timeoftbejudf.  and  not  to  the  rate  of  interest  in  Lower  Canada,     And  the  inter- 

Uonioiholw.  ^^^  ^*  *^  ^  calculated  up  to  the  time  of  the  judgment,  not  to 
lish  interest;  the  time  when  the  money  might,  in  the  ordinary  course  of  Ixisi- 
3iowaJSe°%^n  "®^^»  ^^  remitted  to  England.  The  plaintiffs  are  not  entitled  to 
account  of  the  any  allowance  on  account  of  the  difference  of  exchange  with 
SS,^    "' England. 

Judgment  accordingly. 


*■  *  103  ]  *Bradshaw  against  Rodgers  and  Magee. 

T\ie third jtfC"      ON  Certiorari  to  a  justice's  court, 
'wsed  ^li^^u      Bradshaw,  who  was  plaintiff  below,  declared  for  a  trespass,  com- 
KfTsn,  (sSs.  mitted  by  the  defendants,  on  his  land,  on  the  west  side  of  the  Water- 

40.     ch.    262.) 

relative  to  canals,  does  not  authorize  the  commissioners,  or  their  agents,  to  enter  upon  and  oc^upf  lands,  unless 
it  be  necessary  to  prosecute  the  canal  improvements.  And  the  2ist  section  of  ihe  act  for  the  majntenance  and 
protection  of  the  canals ,  &c.,  passed  April,  13th,  1820,  (sess.  43.  ch.SOS.)  authorizing  the  commissioners  to  dis- 
continue or  alter  any  part  of  a  public  road,  or  hightcay,  which  may  interfere  vi'ilh  the  location  or  constnictiom 
of  the  canals,  does  not  apply  or  extend  to  a  tumpikt  road,  which  is  the  private  property  of  a  tumpite  ci>rpO' 
ration. 

An  entry,  therefore,  on  the  land  of  a  person,  by  the  agents  of  the  commissioners,  for  the  purpose  of  making 
a  new  road,  in  the  place  of  a  part  of  a  turnpike  road  discontinued  by  them,  and  taken  for  the  purposes  of  the 
canal,  is  a  trespass,  for  which  the  party  injured  i^  entitled  to  recover  damages. 

To  take  private  property  for  puolie  ose^  without  making  a  iust  compensation  to  the  party,  is  not  only  nncon* 
ititutional,  as  against  a  fundamental  principle  of  government,  but  a  violation  of  natural  right  and  justice ;  an  acl 
•f  the  legislature,  therefore,  violating  this  principle,  is  null  and  void,  (a) 

(a)  Vid.  Vanderbilt  v.  Adams,  7  Cow.  Rep.  $49.  Crittenden  v.  Wilson,  5  Id.  IGo.  Rodgert  v.  Bradshaw, 
pf  St,  735.     Clark  v.  Phdps,  4  Cow.  Rep.  190. 
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-^ord  and  Whitehall  TkimpiJce,  between  the  seventh  and  eighth  NEW -York, 
inile-stones,  by  the  defendants'  entering  thereon,  and  cutting,  &c.  ^*J2i!!^2^/ 
young  and  thrifty  timber  ;  and  demanded  damages  to  50  dollars.    Bradshaw 

The  defendants  admitted  the  trespass,  but  denied  the  amount     ^.    ^• 
of  damages,  and  the  plaintiff's  right  to  recover ;  and  pleaded  a 
justification  under  the  several  acts  relative  to  canals^  and  the  acts 
passed  in  addition  thereto.     The  cutting  of  the  timber  by  the  de- 
fendants, and  the  value  thereof,  were  proved. 

The  defendants  relied  on  the  ucts  of  the  17th  of  Aprils  1816, 
(«ess.  39.  ch.  237.)  and  the  15th  of  Aprils  1817,  (sess.  40.  ch. 
262.)  and  the  subsequent  acts  relative  to  canals.  It  was  proved 
by  the  defendants,  that  they  had  entered  into  a  contract  with  Sam^ 
vet  Young,  one  of  the  canal  commissioners,  to  make  a  turnpike 
road,  in  lieu  of  part  of  the  turnpike  road  which  had  been  taken 
for  the  canal ;  that  the  same  had  been  approved  by  the  chief  engi- 
neer ;  and  that  the  cutting  the  timber  complained  of,  was  neces- 
sary to  complete  the  said  road.  The  objections  to  the  defence 
were,  1.  That  compensation  ought  to  have  been  made  to  the  plain- 
tiff before  his  land  was  entered  upon  and  taken.  2.  That  the  en- 
gineer had  no  authority  to  alter  the  route  of  the  turnpike,  and, 
consequently,  had  no  authority  to  take  the  plaintiffs  land ;  and, 
3.  That  no  certificate  of  the  contemplated  ^alteration  had  been  [  *  104  *" 
made  or  filed.  The  justice  gave  judgment  for  the  defendants. 
The  case  was  submitted  to  the  court  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court 
The  same  objections  which  were  urged  against  the  defence  set 
ap  in  the  court  'below,  have  been  made  here,  as  grounds  for  the 
reversal  of  the  judgment.  The  third  section  of  the  act  of  the  40th 
session,  ch.  262,  does  not  apply  to  this  case,  because  the  plaintiff's 
land  has  not  been  entered  upon  for  the  prosecution  of  the  canal 
improvements  intended  by  that  section.  For  such  objects,  it  does 
not  admit  of  a  doubt  that  the  canal  commissioners,  and  their  agents, 
have  a  right  to  enter  upon  and  occupy  lands  necessary  to  effec- 
tuate the  objects  of  their  appointment,  without  having  first  paid 
the  loss  and  damage  which  the  proprietor  of  the  lands  may  sus- 
tain. It  is  true,  that  the  fee  simple  of  the  land  is  not  vested  in  the 
people  of  the  state,  until  the  damages  are  appraised  and  paid ; 
bat  the  authority  to  enter  is  absolute,  and  does  not  depend  on  the 
appraisal  and  payment ;  and  that  act  provides  fully  for  the  pay- 
ment of  the  loss  knd  damage  sustained  by  any  person  whose 
lands  are  taken  for  the  purposes  of  the  canal.  This  case  turns 
upon  the  construction  of  the  21st  section  of  the  act  of  the  13th  of 
Apriff  1820,  (sess.  43.  ch.  202.)  which  provides,  that,  in  all  cases 
m  which  it  shall  be  deemed  necessary  by  the  principal  engineer, 
in  laying  out  the  line  of  the  Erie  or  Champlain  canals,  to  discon- 
tinue or  alter  any  part  of  a  public  road  or  highway y  on  account  of 
its  interfering  with  a  proper  location  or  construction  of  either  of 
the  canals,  such  engineer  shall  be  authorized  to  make  such  dis- 
continuance or  alteration ;  and  upon  his  drawing  up,  in  writing 
and  figures,  a  true  description  of  all  such  parts  of  any  public  road 
or  highway  as  be  may  discontinue  and  new  lay,  on  the  account 
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NEW- YORK,  aforesaid,  and  filing  the  same  in  the  clerk's  office  of  the  town  in 

^JJ*J[^^f^j^  which  such  discontinuance  and  alteration  may  be  situated,  the  same 

BRADfHAw    shall  be  lawful.     The  proviso  requires  the  commissioners  to  open 

J.    "•  and  work  the  newly  laid  road  before  the  former  is  discontinued. 

With  every  disposition  to  uphold  and  justify  the  commissioners, 

[  *  105  ]  and  their  agents,  in  the  great  and  valuable  *work  in  which  they 
are  engaged,  consistent  with  law,  I  must  say,  and  I  say  it  with 
regret,  I  think  the  proceedings  in  this  case  indefensible.  It  has 
been  already  observed,  that  the  plaintiff's  land  was  not  entered 
upon  for  any  purpose  immediately  connected  with  the  canal ;  but 
was  taken  as  a  substitute  for  pait  of  a  turnpike  road,  which  was 
broken  up  and  taken  for  the  canal ;  and  without  some  legislative 
authority,  independently  of  the  act  of  the  40th  session,  ch.  262. 
the  trespass  now  complained  of  could  not  be  justified.  This  must 
have  been  the  sense  of  the  legislature,  and  probably  of  the  canal 
commissioners,  in  the  enactment  of  the  act  of  the  43d  session,  ch. 
202.  sec.  21.  The  first  objection  is,  that  the  act  last  referred  to 
applies  only  to  a  public  road  or  highway,  and  that  the  turnpike 
road  is  not  a. public  road  or  highway,  but  the  property  of  the 
turnpike  corporation.  It  is,  undoubtedly,  true,  that  there  is  a 
material  and  manifest  distinction  between  a  pubUc  road  and  high- 
way, and  a  turnpike  road.  The  former  is  open  and  public  for  the 
passage  of  every  person,  without  any  toll,  or  other  imposition ; 
whereas  the  latter  is  private  property,  subject  to  be  travelled  over, 
on  first  paying  an  equivalent  for  its  use,  prescribed  by  the  legisla- 
ture. It  is  impossible  to  extend  the  provision  relative  to  a  public 
road  and  highway,  to  embrace  a  turnpike  road,  without  doing  vio- 
lence to  the  expressed  and  declared  intention  of  the  legislature. 
The  act,  in  requiring  the  principal  engineer  to  draw  up  and  file 
a  description  of  the  parts  of  the  road  discontinued  and  laid  anew, 
in  the  clerk's  office  of  thje  town  in  which  such  discontinuance  and 
alteration  may  be  situated,  evidently  shows  that  the  legislature 
meant,  as  the  act  purports,  to  authorize  such  discontinuance  and 
alteration  as  to  public  roads  and  highways  only ;  for  they  have 
adopted  the  provisions  of  the  existing  laws,  as  to  laying  out  and 
altering  public  roads  and  highways,  by  the  commissioners  of  roads, 
of  the  several  towns,  and  which  provisions  are  wholly  inapplica- 
ble to  turnpike  roads.     The  present,  then,  is  a  casv^  omissus. 

If  we  could  surmount  this  difficulty,  a  more  serious  one  pre- 
sents itself.     The  act  under  consideration  contains  no  provision*  to 

r  ^  106  ]  compensate,  at  any  time,  those  whose  lands  ^may  be  taken  as  a 
substitute  for  a  public  road  or  highway,  altered  or  discontinued 
by  the  principal  engineer,  for  the  damages  they  sustain.  This  is 
directly  opposed  to  the  fifth  article  of  the  amendments  of  the  con- 
stitution of  the  United  Siatesy  which  forbids  the  taking  of  private 
property  for  public  use,  without  just  compensation.  The  same  in- 
hibition to  the  power  of  the  legislature,  is  contained  in  the  late 
amendments  to  the  constitution  of  this  state.  I  do  not  rely  on 
either,  as  having  a  binding  constitutional  force  upon  the  act  undet 
consideration.  The  former  related  to  the  powers  of  the  national 
government,  and  was  intended  as  a  restraint  on  that  government; 
and  the  latter  is  not  yet  operative.  But  they  are  1>oth  declaratory 
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of  a  great  and  fiindainental  principle  of  government;  and  any  law  nevv-york, 
violating  that  principle  must  be  deemed  a  nullity,  as  it  is  against-   May»J822. 
iiatural  right  and  justice.     This  all  important  and  essential  princir      MoRToif 
pie  was  somewhat  illustrated  in  the  case  of  The  People  v.  Piatt.  v- 

(17  JbAiw.  iJep.  215.)  ^''^°»^'' 

We  are  bound,  on  both  points,  to  declare  that  the  judgment 
below  is  erroneous. 

Judgment  reversed. 


The  Executors  of  Morton  against  The  Terre-tenants 

of  Croghan. 

SCIRE  FACIAS  to  revive  a  judgment  recovered  in  October,  whcrcajudg. 
1770,  in  the  Supreme  Court  of  the  then  province  of  New-York,  "'^'"^  crodiior 
in  fevor  of  John  Morion  against  George  Croghan,  for  10,500  pounds  FoTce^his^/iv/on 
of  debt,  and  8/.  4s,  3d.  damages  and  *costs.  In  the  year  1804,  [  *  107  I 
and  aftor  the  death  of  both  the  parties,  the  plaintiffs,  as  executors  real  estate,  aua 
o(  Morton,  revived  the  judgment  against  the  heirs  of  Croghan;  't  ^becomes  ne- 
and  one  thousand  dollars  were  made  on  an  execution  issued  after  purpose',  ?o  re 
Biich  revival,  which  execution,  as  to  the  residue,  was  returned  ^*^'®  ^'j®  J"*^ff 
nvUa  bona.  The  judgment  was,  also,  revived  for  the  residue,  by  make'  all  The 
the  plaintiffs  against  the  heirs,  in  1809;  and  again,  in  1813.  The  'Xno^hL'^m 
present  action  was  commenced  in  December,  1817,  by  scire  facias,  a  fecVtheland* 
to  the  sheriff  of  New-  York,  against  the  heirs  and  terre-tenants  of  J^^/]*^VJ? ,  ^'j® 
Croghan,  whi9h  writ  was  returned  nihil.  A  testatum  scire  facias  order  thaMhc" 
was  then  issued  to  Otsego  county,  to  which  the  sheriff  returned,  ™1{^d^o  ^co*n- 
that  he  had  summoned  G.  TV.  Prevost,  and  three  others,  the  heirs,  tribute  jointly 
and  Samuel  Cooper,  and  fourteen  others,  (of  whom  Abraham  Hart-  J^i**sa/?^^^tf,"n 
ufell  was  one,)  the  terre  tenants  of  said  George  Croghan,  to  be,  ofihcjudgmem. 
<tc.,  which  were  all  the  heirs  and  tenants  of  said  George  Croghan     '^'    ■"   *"*^^ 

o  o  case    some   oi 

in  his  bailiwick.  The  heirs  and  terre-tenants  appeared  by  their  the  '  tcrre-tcn- 
respective  attorneys.  Upon  the  application  of  the  terre-tenants,  the  "le^^d^^S'^^lH 
plaintiffs  were  required,  by  rule  ofcourt,  to  file  security  for  costs.  To  ere  make  °de- 
the  declaration,  which  was  in  the  usual  form,  the  heirs  pleaded  riens  ^^ajliiffcnterea 
per  descent,  and  the  terre-tenants  (except  Hartwell,  who,  in  the  mean  nolle  vrostqui, 
time,  had  died)  pleaded  that  Seth  Cook,  and  others,  (five  hun-  ^jJ^areTwd 
dred  and  forty-five  in  number,)  whose  names,  places  of  residence,  pleaded,  and. 
and  lands,  were  specified  at  length  in  the  plea,  were  tenants  of  by  ^aJfatfT^i" 
certain  lands  in  the  county  of  Otsego,  whereof  George  Croghan  gainst  the  oth- 
was  seised  at  the  rendition  of  the  judgment,  and  were  not  named  *^,-^^"  *'"' 
in  the  writ  of  testatum  scire  facias,  nor  returned  as  tenants  ;  where-  to  aU  the  de 
fore  they  prayed  judgment,  if  they  should  answer  the  said  writ,  &c.  {e"*^  must  w 
This  plea  was  verified  by  affidavit.  In  consequence  of  this  plea,  costs,  as  in  a 
the  plaintiffs  issued  a  writ  of  sdre /acia*  to  the  sheriff  of  the  county  ^^'uRi^e!***Bui 
of  Otsego,  reciting  the  former  writs,  and  setting  forth  the  sherifTs  it  i$  other^\isc 
return  ;  the  appearance  of  the  heirs  and  terre-tenants  ;  the  declara-  whTre'ii^**p(ain- 

Uflf  has  his  elcc* 
UoD,  to  sue  jointly  or  severally ;  or  in  assumpsit,  or  dtbt,  where  one  of  the  defendants  pleads  matter  of  persona, 
dischai^i  which  does  not  go  to  the  action  of  the  writ,  as  bankruptcy  or  infancy,  (a\ 

to)  Vide  Judson  r.  Gibbons,  5  WendeWs  Rep,  S2i.   Le  Page  ▼.  M'Cre»,  \  Ihid.  164.    Hall  v.  RfichctUr,  S 
Cam,  Rep.  374.    'Cumming  v.  Eden,  1  Cow,  Rep,  72.  note  ^.    Ex  pane  £^  NsUon,  Id  417. 
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NEW- YORK,  tion    the  death  of  Hartwcll;  and  that  the  tenants  had  pleaded  that 

^^^![l^^  three  hundred  and  thirty-three  persons,  (naming  them,)  and  also  di- 

MoRTON      vers  others,  by  them  specified,  were  tenants,  &c.,  and  were  not 

Cboohav      named,  nor  returned,  and  commanding  the  sheriff  to  summon  those 

three  hundred  and  thirty-three  persons,  (and  of  whom  Stih  Cook  was 

[  *  108]       one,)  to  be,  &c.,  and  to*show  why  execution  should  not  be  made 

of  the  lands  whereof  they  were  tenants. 

The  sheriff  of  Otsego  returned,  to  the  last  writ,  that  he  had 
summoned  three  hundred  and  eleven  of  those  named,  and  as  to  the 
remaining  twenty,  nihil.  Of  those  summoned,  two  hundred  and 
seventy  six  appeared ;  the  others,  thirty-Jive  in  number,  (of  w  hom 
William  James  was  one,)  not  appearing,  their  defaults  were  en- 
tered. Against  the  twenty  returned  nihil  in  the  last  writ,  an  alias 
scire  facias^  reciting  the  last  writ,  and  the  sheriff's  return,  was 
issued,  to  Otsego  county,  which  was  also  returned  nihil;  this 
being  deemed  equivalent  to  a  scire  feci,  defaults  were  regularly 
entered  against  them  for  not  appearing. 

The  terre-tenants  last  summoned  being  served  with  a  declara- 
tion, two  hundred  and  thirty-Jive  pleaded,  that  there  were  thirty-six 
other  persons  of  the  county  of  Otsego,  naming  them,  who  were 
terre-tenants  of  lands  held  by  George  Croghan^  at  the  rendition 
of  the  judgment,  and  who  were  not  named,  die,  and  praying 
judgment,  &c.,  (as  in  the  former  plea.)  Rufas  Hawkins  pleaded 
m  abatement,  that  Seth  Cook,  one  of  the  tenants  impleaded  in 
the  first  dilatory  plea,  and  named  in  the  second  writ  of  scire  facias^ 
issued  to  the  county  of  Otsego,  was  dead,  and  that  he  died  before 
the  issuing  of  that  writ,  viz.  in  March,  1819. 

Robert  Carr  pleaded,  that  Abraham  Hartwell,  one  of  the  terre- 
tenants  ^r^r  summoned,  was  dead;  that  he  died  afler  the  issuing 
and  return  of  that  writ,  viz.  on  the  10th  Febmary,  18)8,  leaving 
Luther  Hartwell,  his  son,  and  heir  at  law,  to  whom  the  houses 
and  lands,  whereof  Hartwell  was  tenant,  descended  ;  that  the  said 
huiher  Hartwell  was  not  named  in  the  proceedings,  and  praying 
judgment,  and  that  the  writ  may  be  quashed. 

Ephraim  Carr  pleaded,  that  Samuel  Cooper,  one  of  the  terre- 
tenants  first  summoned,  was  dead  ;  that  he  died  afler  the  pleading 
of  the  plea,  by  the  said  Samuel  Cooper  and  Qthers,  (first  dilatory 
plea,)  to  wit,  of  tjie  15th  February,  1819,  and  praying  judgment, 
and  that  the  writ  m€ky  be  quashed. 

To  the  three  last-meptloned  pleas  in  abatement,  the  plaintiffs 
demurred,  and  the  defendants  joined  in  demurrers.  Thirty-seven 
[  *  109  ]  others  pleaded  non-tenure,  which  plea  was  replied  *to  by  the  plain- 
tiffs, and  issue  joined.  In  the  mean  time,  one  hundred  and  sixiy^ 
nine  persons,  of'^those  impleaded  in  the  first  dilatory  plea,  appear 
ed  voluntarily  by  their  attorney,  and  pleaded  non-tenure,  to  which 
the  piaintiffs  replied,  and  issue  was  joined. 

Against  the  remaining  forty-Jive,  impleaded  by  the  first  dilatory 
plea,  anofhair  writ  of  scire  facias  was  issued  to  Otsego  county, 
which  waf  retiirned  nihil,  and,  an  alias  scire  facias  being  returned 
against  them,  in  )ik^  manner,  their  defaults,  for  not  appearing, 
were  entered.  The  Jive  hundred  and  forty-Jive,  first  impleaded, 
being  thus  disposed  of,  the  plaintiffs  filed  an  affidavit  of  tnat  fact, 
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« 

Rnd  entered,  in   October^  1820,  a   rule,  requiring  the    surviving  NK^^-  York 

tenants,  first  summoned,  to  answer   further  in    twenty  days ;  u  y^[^^^^ 

notice  of  which  rule  was  served  on  their  attorney,  on  the  12th       Morton 

October,  1320.     The  tenants  first  summoned  then  applied  to  the     ^^,^- 

court  for  an  order,  that  the*  rule  to  answer  further  be  set  aside, 

and  that  the  several  writs  of  scire  facias,  and  all  proceedings  thereon, 

be  set  aside,  with  costs ;  which  motion  was  fouiTded  upon  an  affi 

davit,  stating,  that  Abraham  HartweU  and  Samu-el  Cooper,  returned 

as  tenants,  were  dead.     That  Seth  Cjok,  one  of  the  terre-tenants, 

named  in  the  second  scire  facias,  issued  to  the  county  of  Otsego, 

was  dead,  and  that  he  died  before  the  issuing  of  that  writ.     That 

Abraham  Marvin  and  Gaius  Smith,  two  other  of  the  terre-tenants 

named  in  the  last-mentioned  writ  of  scire  facias,  had  died  since 

the  return  thereof,  and  that  pleas  in  abatement,  grounded  on  the 

death.^  of  those  persons,  were  pending. 

This  motion  was  argued  in  Jcr/it/ary  term,  1821,  by  R,  Campbell 
and  J  V.  Henry,  for  the  terre-tenants,  and  B.  F,  Butler,  {Burr^ 
E.  fVilliams,  and  Van  Buren,  same  side,)  for  the  plaintiffs.  The 
court  held  the  matter  under  advisement  until  the  next  May  term, 
but  in  (he  mean  time,  the  plaintiffs,  on  the  9th  day  of  April,  1821, 
and  before  the  expiration  of  the  limitation  in  the  act,  entitled  "An 
act  concerning  judgments  and  executions,"  docketed  a  judgment 
against  109  persons,  whose  defaults  for  not  appearing  had  been 
previously  entered,  viz.  36  upon  a  return  of  scire  feci,  and  73  upon 
two  returns  of  iiihil,  entering  upon  the  record  a  nolle  prosequi,  as 
to  the  heirs,  and  all  the  terre-tenants  *who  had  appeared.  In  con-  [  *  110  ' 
sequence  of  this  proceeding,  the  motion  argued  at  January  term, 
1821,  was  not  determined  by  the  court.  The  defendants,  against 
ivhoni  judgment  had  been  entered,  now  moved,  upon  the  grounds 
stated  in  the  argument,  that  the  judgment  be  set  aside  ;  the  sur- 
viving terre-tenants,  frst  summoned,  also  mov^d  that  the  bond 
filed  as  security  for  costs,  should  be  delivered  up,  to  be  prosecut- 
ed by  them  ;  and  the  terre-tenants,  who  had  appeared  and  pleaded 
the  second  dilatory  plea,  also  moved  for  costs  against  the  plaintiffs. 

R.  Campbell,  for  the  defendants.  1.  The  writs  of  scire  facias 
have  all  been  issued  without  first  obtaining  the  leave  of  the  court 
(or  that  purpose,  though  the  judgment  was  of  more  than  twenty 
fears'  standing.  {Lansing  v.  Lyons,  9  Johns,  Rep,  84.  Bank  of 
New^YorJc  v.  Eden,  17  Johns.  Rep.  105.)  These  defendants  being 
flow  before  the  court,  for  the  first  time,  are  entitled  to  make  this 
objection,  and  to  move  to  have  the  writs  quashed. 

2.  No  proceedings  have  been  had  against  the  personal  repre- 
sentatives of  Croghan,  previous  to  issuing  the  scire  facias  against 
the  heirs  and  terre-tenants.  The  judgment,  therefore,  against  the 
terre-tenants  is  irregular.  {Tidd's  Pr.  1032.  Fitz.  N.  B.  595. 
Bae.  Ab.  tit.  Scire  Facias,  C.  5.  Carth.  107.  2  Saund.  72.  o. 
72.  p.  notes.  Whitney  v.  Terre-tenants  of  Crosby,  3  Johns.  Rep^ 
86.)  It  may,  perhaps,  be  objected,  that  this  should  be  taken  ad- 
vantage of  by  plea,  and  not  by  motion ;  but  we  ha\'e  found  no 
precedent  for  such  a  plea.  The  statute  relative  to  judgments  and 
executions,  directs  the  execution  to  be  first  issued  against  the 

83 


J 10  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  goods  and  chattels  of  the  debtor.     (1  N.  72.  L.  502,  503.  sess 
JJ;j^^^  36.  ch.  5.  8.  9.)  (a) 
Morton  3.  But,  admitting  that  the  proceedings  were   regularly  com- 

^'  roencedy  the  writs  have  abated  by  the  deaths  of  various  terre-ten- 

does  not  apply  to  such  a  case,  and  the  plaintiffs  have  no  right  to 
suggest  these  deaths  on  the  roll.  Where  all  proper  parties  are 
before  the  court,  and  one  dies,  there  is  no  good  reason  why  the 
suit  should  abate  when  the  cause  of  action  survives ;  but  where 
[  *  1 11  ]  the  heirs  of  the  deceased  must  *be  made  parties,  there  a  new  suit 
is  necessary.  The  rule  of  the  common  law  is,  that  the  death  of 
one  terre-tenant  abates  the  whole  proceedings,  unless  where  the 
survivors  have  the  whole  interest,  by  survivorship ;  for  every  tenant 
to  the  land  is  entitled  to  have  contribution  from  the  other  tenants 
of  the  land ;  and,  therefore,  unless  all  the  tenants  are  warned,  the 
others  are  not  obliged  to  answer :  and  if  the  defendant  does  not 
take  advantage  of  the  omission  by  a  plea,  he  will  be  concluded, 
and  cannot  call  on  the  others  for  contribution,  and  execution  will 
.  go  against  his  land  alone.  (2  Saund.  9.  note  10.)  The  second 
scire  facias  names  parties  who  are  liable  to  contribute,  and  have 
not  been  brought  before  the  court.  It  recites  the  death  of 
Abraham  Hartwell,  one  of  the  tenants.  If  the  plaintiff  names  the 
terre-tenants,  and  omits  one,  the  suit  is  abated ;  for  he  can  have 
a  better  writ.  (6  Bac,  Ab.  tit.  Scire  Facias,  C.  5.)  Again ;  if 
the  writ  is  general,  and  the  sheriff  returns  that  he  has  summoned 
A.  B.  and  C,  it  is  bad,  for  he  ought  to  return  all  the  tenants. 
Again ;  Seth  Cooky  named  in  the  writ  as  one  of  the  tenants^  was 
dead  when  the  writ  issued.  His  death  must  abate  the  writ  in  toto ; 
for  it  is  false  on  the  face  of  it.  {Com.  Dig.  tit.  Abatement^  E.  17. 
Vin.  Ab.  tit.  Abatement,  A.  pi.  22.  2  Sound.  72.  i.  Bac.  Ab. 
tit.  Abatement,  L^) 

4.  As  to  those  tenants  against  whom  judgment  has  been  entered 
upon  the  return  of  two  mhils,  the  judgment  is  wholly  irregular. 
The  return  of  a  nihil  to  a  scire  facias  against  terre-tenants,  is  a 
perfect  nullity,  and  will  not  authorize  any  proceedings  against 
them.  It  is  absurd  to  charge  a  person  as  a  terre-tenant,  when  the 
sheriff  returns  that  he  has  no  land,  nor  any  thing  by  which  he  can 
be  warned.  (Vin.  Ab.  tit.  Scire  Facias,  I.  1  Brod.  fy  Bing- 
ham''s  Rep.  381.  2  fVm.  Bl.  995.  1141.)  Again;  a  year  elapsed 
after  the  plea,  and  before  a  second  writ  issued ;  and  between  the 
time  of  the  plea  and  the  issuing  of  the  writ,  B.  P.,  one  of  the 
tenants,  aliened  his  land,  and  removed.  Now,  can  a  nihil,  re- 
turned by  the  sheriff  to  this  writ,  bind  the  purchaser  from  B.  P., 
or  the  new  tenant? 

5.  The  plaintiffs  have  entered  a  nolle  prosequi  as  against  above 
[  *  112]       four  hundred  of  the  tenants,  who  had  been  brought  *b^fore  the 

court,  and  have  entered  a  judgment  against  the  others,  thus 
throwing  the  burden  of  the  whole  debt  upon  them.  This  nolle 
prosequi,  we  contend,  operated  in  the  nature  of  a  retraxit,  and 
discharged  all  the  defendants,  so  that  no  judgment  could  be  en- 
tered against  any  of  them.     The  exceptions  to  the  general  rule 

(a)  S  Rev,  Slot,  363.  {b)  iRev.  Stat  S65. 
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are,  when  the  discharge  is  merely  personal,  as  in  the  case  ofbanJc^  new-York^ 
rupts,  infants  or   exeaUors.     There  would  be  manifest  injustice  ,^^2£*Jf^^ 
and  hardship  in  making  these  few  tenants  pay  the  whole  debt,      Mortoit 
without  having  any  right  to  call  on  the  heirs,  or  other  tenants,  for     ^    ^* 
contribution.     Serjeant  Williams,  in  his  note  to  Salmon  v.  Smithy 
(2  Saimd^  207  a.  n.  2.)  has  collected  all  the  cases  on  this  subject. 
(I    mis.  89.     Cro.  Eliz.  762.     Tidd's  Pr.  632.   Robertson  v. 
Smithy  18  Johns.  Rep,  459.)     There  is,  too,  a  iiolle  prosequi  as  to 
the  heirs  of  some  who  were  liable  in  the  first  instance. 

6.  At  all  events,  the  defaults  ought  to  be  set  aside,  as  the-  de- 
fendants have  sworn  to  merits ;  and  most  of  those  who  were  sum-* 
moned  give  sufficient  excuses  for  not  appearing ;  and  two  of  the 
defendants,  William  James  and  Isaac  Lewis,  deny  all  notice.  As 
to  those  against  whom  nihils  have  been  returned,  and  who  were 
not  summoned,  they  are  entitled  to  be  let  in  to  defend,  as  a 
matter  of  course. 

As  to  the  question  o(  costs,  he  contended,  that  the  plaintiffs  had 
subjected  themselves  to  pay  costs  to  all  the  defendants  discharged 
by  the  entry  of  the  nolle  prosequi.  The  nolle  prosequi  was  the 
same  as  a  discontinuance ;  and  so  within  tlie  statute  relative  to 
costs.  (3  Term  Rep.  511.  17  Johns.  Rep.  263,  3  Bos.  fy  Full. 
115.) 

Butler,  and  Talcot,  (A.  G.)  contra.  1.  As  to  the  first  objec- 
tion ;  it  should  have  been  made  by  the  persons  ficst  summoned,  in 
Januanj,  1818;  persons  brought  in  subsequently  cannot  make  it. 
Where  a  judgment  has  been  once  revived,  within  ten  years,  though 
obtained  long  before,  the  plaintiff  may  have  a  second  scire  facias, 
without  motion,  or  leave  of  the  court ;  and  that,  too,  against  dif- 
ferent persons.  (Hardisty  v.  Barney,  2  Salk.  598.  2  Sellon^s 
Pr.  116.  2  Sauna.  12.^.  note  7.)  There  have  been  revivals  of 
this  judgment  against  the  heirs,  in  1806,  1807  and  1809.  This 
♦is  evidence,  prima  facie,  that  the  debt  remains  unpaid ;  and  affi-  [  *  113  ' 
davits  of  the  fact  were  filed  soon  afler  the  commencement  of  the 
suit,  in  reference  to  the  application  for  security  for  costs.  The 
writs  against  the  present  defendants  were  issued  in  consequence 
of  the  plea  put  in  by  the  sixteen  tenants  first  summoned,  that  there 
were  other  tenants  who  ought  to  be  summoned,  so  that  the  plain- 
tiffs were  compelled  to  proceed,  by  the  express  award  of  the  court, 
or  be  non-prossed. 

2.  It  no  where  appears  that  C.  had  any  personal  representatives. 
And  if  it  did,  the  objection  cannot  be  made,  at  this  time,  and  by 
these  defendants.  The  judgment  has  been  several  times  revived 
against  his  heirs,  and  part  of  the  debt  has  been  made  of  the  lands 
in  their  hands;  yet  no  such  objection  was  raised.  It  must  be 
presumed  that  there  were  no  personal  representatives,  or  that  they 
had  no  assets.  At  any  rate,  the  defendants  are  in  default,  which 
precludes  them  from  making  the  objection.  {fVhitney  v.  Camp,  3 
Johns.  Rep^ftf)  * 

3.  That  the  proceedings  have  abated  by  the  death  of  any  of  the 
tenants,  is  a  matter  which  cannot  be  determined  on  motion.  The 
law  has  presi.  ribed  an  appropriate  plea  for  such  a  case ;  and  what 
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NEW-YOiix,  a  party  can  plead,  he  cannot  bring  up  on  motion.     {James  \.  Pen 
^^^^l]^\,  risty  LofCs  Rep.  65.)     Hartwell^  and  the  other  two  tenants  whoso 
MoRTOH       deaths  are  rehed  on,  (except  Cook^)  died  after  appearance,  and 
^    ^  their  deaths  abated  the  proceedings  as  to  them  only.     That  was 

the  case  on  scire  factasy  even  at  common  law.  ( k  tn.  Ab.  tit. 
Abatement y  M.  a.  ]^.  16.  Com.  Dig,  tit.  Abatement ^  H.  35.  42 
^wm.  262.  case  22.  10  Co.  134.  Cro.  Car.  518.)  Besides, 
oUr  statute,  (I  N.  R.  L.  519.)  in  spirit  at  least,  if  not  in  express 
terms,  applies  to  this  case,  as  well  as  to  any  other ;  and  the  deaths 
have*  been  properly  suggested  on  the  roll.  If  the  death  of  one 
tenant,  pending  the  suit,  abates  it  as  to  all,  it  will  be  utterly  im- 
possible to  revive  a  judgment  against  numerous  tenants.  The 
deaths  of  these  persons  appear  on  the  record,  and  the  defendants 
may  bring  their  writ  of  error.  As  to  Cooky  the  sheriff  has  returned 
ntAtV;  and  the  allegation  of  his  death  contradicts  the  return, 
which  is  not  allowed  on  a  scire  facias.  But  we  contend,  that  his 
death  abated  the  suit  as  against  himself  only.  It  is  true,  the  rule 
[  *  114]  *is  laid  down  in  some  of  the  digests,  and  elementary  books,  as 
stated  by  the  defendant's  counsel ;  but  its  accuracy  may  well  be 
doubted ;  and,  if  correct,  it  does  not  apply  to  a  scire  facias.  A  mi^ 
nomer  of  one  defendant  renders  the  writ  equally  false ;  yet,  in  that 
case,  the  writ  is  good  against  those  rightly  named.  (Blackman*s 
case,  8  Co.  179  b.  1  Chitiy's  PL  441.)  The  cases  cited  in  the 
digests  and  abridgments,  in  support  of  the  rule,  are  very  ancient ; 
and  such  a  mistake  will  hardly  be  deemed  fatal  at  the  present  day. 
But  in  many  of  the  old  cases,  it  has  been  held,  that  the  death  of 
one  defendant  before  writ  purchased,  abates  the  writ  as  to  him 
only.  {Pollard  v.  Jekyll,  Plowd.  89.  Vin.  Ab.  tit.  Abatement^ 
Qi.  a.  S.  a.  T.  a.)  Whatever  may  have  been  the  practice  in  other 
cases,  the  rule  has  not  been  applied  to  scire  facias,  which  being  a 
judicial,  not  an  original  writ,  the  rule  is  not  so  rigorous  as  in  other 
cases.  {Read  and  Redman^ s  case,  10  Co.  134.)  The  objectioii 
has,  indeed,  been  taken,  in  several  instances ;  -but  the  writ  has 
been  held  good  as  to  the  tenants  surviving.  (  Vin.  Ab.  tit.  Abate-- 
vient,  S.  a.  p.  65—68.  Bac.  Ab,  tit.  Execution,  G.  4  lien.  VI.  3. 
19  Heri.  VI.  9.  41  Edw.  III.  13,  3  lien.  VII.  1.  6.  case  2.  38 
Eilw.  III.  20.  Cro.  Car.  518.)  The  mode  of  proceeding,  in 
modern  times,  by  scire  facias  against  terre-tenants,  is,  not  to  name 
them;  and  the  persons  returned  by  the  sheriff  can  plead  in  abate 
ment,  that  there  are  others  who  ought  to  be  summoned  ;  but  this 
plea  merely  suspends  the  proceedings  until  the  others  are  brought 
into  court.     {Jefferson  v.  Morton,  2  Sound.  6.  9.  notes.) 

Again  ;  a  scire  facias  may  be  amended,  when  it  is  not  brought 
to  charge  bail.  The  court  may,  then,  allow  the  writ,  in  this  case, 
to  be  amended,  by  striking  out  the  name  of  Cook.  {Underhill  v. 
Devereaux,  2  Sound.  72.  r.) 

4.  We  admit,  that  the  defendants,  against  whom  judgment  has 
been  entered  on  the  return  of  two  nihils,  are  entitled  to  be  let  in 
to  defend,  if  they  disclose  a  good  defence.  (2  Sound.  72.  u.  notes.) 
Here,  the  defendants  have  not  set  forth  their  defence.  But  if  the 
judgment  Ishou Id  be  set  aside  as  to  them,  it  ought  to  stand  as  to 
the  others.  Even  in  assumpsit^  a  judgment  may  be  set  aside  in 
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part :  (2  Caines^s  Rev.  254.)  and  the  proceedings  are  severable.  NEW -York, 

(Cro.  Car.  5  8.)  ...  v^I^;)!^ 

•5.  The  no^/e  prosequi  appears  on  the  record,  and  if  it  discharges  bjortow 
all  the  detbnd'dints,  the  judgment  is  erroneous,  and  may  be  reversed  ^  ^-v 
by  writ  of  error.  But  we  contend,  that  il  discharges  those  only  r  #  1 1  r  i 
against  whom  it  was  entered.  (Salmon  v.  Smithy  1  Saand.  207.  n.  "■  **  ■■ 
'2.)  In  E'lglandy  by  the  common  law,  land  could  not  be  sold  oH  exe- 
cution, but  was  put  into  the  possession  of  the  creditor,  until,  out  of 
the  rents  and  issues,  he  had  satisfied  his  debt.  Here  the  statute  gives 
an  execution  against  the  lands  of  the  debtor ;  and  the  sherin,  in 
case  of  terre-tenants,  is  to  levy  the  debt  out  of  the  lands  alone.  In 
E^igland,  it  was  necessary  to  bring  in  the  co-tenants  in  order  to  save 
to  the  others  their  right  to  a  contribution ;  but,  under  our  statute, 
the  right  of  contribution  does  not  exist.  Contribution,  in  England^ 
relates  to  the  rents  and  issues.  (3  Co.  14.  Harberfs  case.)  Why 
compel  all  those  terre-tenants  to  be  brought  in,  when,  if  they  were 
before  the  court,  all  the  lands  possessed  by  them  could  not  be  sold, 
but  enough  only  to  satisfy  the  judgment  ?  And  if  the  land  held  by 
the  first  terre-tenants  who  were  summoned  and  appeared,  was 
amply  sufficient  to  satisfy  the  judgment,  it  would  be  idle  to  bring 
the  others  into  court.  This  is  not  the  case  of  a  joint  contract, 
where  a  nolle  prosequi^  as  to  one,  discharges  all  the  defendants, 
unless  upon  the  infancy,  &c.  of  the  one.  There  is  no  contract 
whatever  between  the  plaintiffs  and  the  terre-tenants :  the  lands  in 
their  possession  are  alone  liable.  It  is  analogous  to  an  action  of 
ejectment,  in  which  a  7iolle  prosequi  as  to  one  discharges  him  only. 
(2  Saand.QOl.)  Such  is  the  case,  also,  in  real  actions.  (12  Mod. 
654.)  The  pleas,  here,  were  severable ;  and  no  case  can  be  stated 
in  which  the  defendants  have  less  privity  with  each  other.  {Cro. 
Cir.  518.)  Many  of  the  defendants  pleaded  non  tenure;  none 
of  them  pleaded  any  thing  going  in  discharge  of  the  judgment. 
As  to  the  right  of  contribution  against  the  tenants  discharged  by 
the  nolle  prosequi,  it  does  not  appear,  that  the  lands  of  those  tenants 
were  ever  liable  to  the  judgment.  They  have  not  admitted  the 
fact,  as  the  present  defendants  have  done,  by  suffering  a  default. 
But,  admitting  that  they  are  liable  to  contribute,  ought  the  plain- 
t'if 's  execution  to  be  delayed,  until  contribution  is  adjusted  and 
enforcr*d  between  *the  tenants  ?  In  England^  where  lands  are  (  *  1 16  ] 
eztenled  against  terr( -tenants,  contribution  may  be  enforced,  pari 
pnvi,  w'th  the  execution  of  the  elegit;  and  that  whether  the  tract 
of  land  be  large  or  small.  Execution  is,  therefore,  delayed,  until 
all  are  brou  ^ht  in.  (3  Co.  14.)  But  here,  where  lands  in  the 
hands  of  difierent  tenants,  and  to  any  extent,  may  be  sold  on  exe- 
cution, it  is  impossible  to  effect  an  equal  contribution  at  the  sale. 
Here  are  about  600  tenants,  occupying  more  than  25,000  acres 
of  land.  The  whole  could  not  be  sold ;  nor  more  than  one  lot, 
if  that  woul  1  produce  sufficient  to  pay  the  debt.  (fVood  v.  Merrill, 
1  Jthns.  Ch.  Rep.  505.  Jackson  v.  Newton,  18  Johns.  Rep.  362.) 
It  would  h'lve  been  no  benefit  to  the  present  defendants  to  have 
had  the  execution  awarded  against  all.  They  would  still  have 
been  obliged  to  proceed  against  the  others;  and,  therefore,  no 
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NEW -YORK,  objection  exists  to  discharging  a  number  of  them  hy  nolle  prosi  qui, 

s^^^^^!^^^^  Our  statute  has  pointed  out  a  mode  of  enfbrcmg  contribution,  pc- 

MoRTOH      culiarly  applicable  to  our  practice;  (I   N.  R.  L.  503.)  and  by 

^,    ^*  which  these  defendants  may  compel   the  others  to  contribute. 

J     They  have,  also,  a  remedy  at  common  law,  by  the  writ  de  contri" 

butiotiQ  facienda;  (5  Vin.  Ab.  tit.  Contribution  and  Average ^  p. 

561.)  or  they  may  file  a  bill  in  chancery. 

6.  As  to  the  defendants  who  were  returned  by  the  sheriff  scire 
feci,  the  return  cannot  be  contradicted.    (2  Sir.  81 3.     2  Salk,  601 . 
Cro.  Eliz.  872.     1  IVm.  Bl.  394.     2  Wm.  Bl.  873.     3  Vin.  Abr. 
323.)     Neither  James  nor  Lewis  reside  in  Otsego  county/  and 
probably  service  could  be,  and  was,  made  on  their  tenants      That 
the  defendants  who  were  summoned  have  a  good  defence,  will  not 
authorize  the  setting  aside  the  judgment,  alter  default.     A  terre- 
tenant  who  makes  default  on  a  return  to  a  scire  fadasy  cannot  be 
let  in  to  make  a  defence,  however  meritorious  his  defence  may  be. 
This  is  the  established  rule  in  England,  and  in  this  slate.     {JacTc- 
son  V.  Bobbins,  16  Johns.  Rtp,  579.  in  Error,  and  cases  there  cited ^ 
per  Kent,  Ch.     3  Vin.  Abr.  322.     Cooke  v.  Berry,  1  fVils.  98. 
Whitney  v.  Camp,  3  Johns.  Rep.  87.     2  Sound,  Rep.  72.  u  note.) 
None  of  the  defendants  are  entitled  to  costs.     In  scire  factaj, 
*  117  ]       the  plaintiff  is  not  liable  to  costs,  on  becoming  nonsuit,  *or  suf- 
fering a  discontinuance,  as  to  a  part  of  the  defendants,  if  he  obtains 
a  judgment  against  some  of  them.     The  statute  (1  N.  R.  L.  345. 
8.   10.)  applies  only  where  there  is  a  discontinuance  as  to  all 
the  defendants.     {Hullock's  Law  of  Costs,  142.  2  Str.  1105.     2 
Burr,  1284.)     Besides,  after  a  plea  in  abatement,  a  plaintiff  may 
discontinue  without  costs  ;  (Tidd^s  Pr.  612.)  and  that,  too,  in  scire 
facias,     (Foolev,  Broadfela,  Barnes^  431.     Hullock,  303.     I  Sir 
6:38.     2  Saund.  72.  note.) 

Henry,  in  reply.  The  judgment  is  a  lien,  or  it  is  not :  If  a  lien, 
it  is  upon  all  the  lands  of  G.  Croghan,  and  whch  were  sold  by 
him  to  these  terre-tenants.  The  right  of  contribution,  therefore, 
must  exist ;  otherwise,  where  several  are  bound,  the  creditor  may 
select  any  one,  or  more  of  tlicm,  to  bear  the  burden,  and  discharge 
the  whole  debt.  Where  there  is  a  common  burden  impoFcd  on 
several  persons,  the  right  of  contribution  exists  between  them,  on 
the  plainest  principles  of  morality  and  justice.  (2  Saund,  51.  rr. 
note.  /'/.  72.  p,  note.)  The  doctrine  of  contribution,  is  n.ore 
necessary  and  just  here,  where  lands  are  sold  under  execution, 
than  in  England,  where  they  are  held  under  an  elegit.  Our  statute 
does  not  varv  the  common  law  doctrine,  but  embraces  this  most 
equitable  and  salutary  principle  of  contribution,  by  allowing  to  a 
person,  who  has  paid  the  whole  of  a  judgment,  where  others  are 
equally  liable  with  him,  a  scire  facias,  to  obtain  contribution  from 
the  others. 

A  return  of  two  Jiihils  to  a  scire  facias,  where  the  debt  is  pci^ 
sonal  merely,  is  absurd  enough,  and  violates'  rne  of  the-  clearest 
principles  of  justice,  that  no  person  shall  be  made  to  answer,  until 
he  has  been  summoned  to  af)pear.  But  in  regard  to  a  charge  on 
lan'f,  if  the  sheriff  returns  that  the  tenant  has  not.iing  by  which  he 
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can  be  summoned^  how  can  the  court  charge  his  land,  as  a  terfe-  NKW-york, 
tenant  J  when,  by  the  return,  it  appears  that  he  has  no  land  what-  J^JJ^l^V^ 
ever.    Here  are  tenants  who  have  not  been  summoned,  or  warned      mortov 
at  all,,  who  have  received  no  notice  whatever ;  and  they  come,  at     ^    ^• 
the  first  day,  and  ask  leave  of  the  court  to  be  let  in,  to  plead. 
Suppose  one  tenant  comes  in  and  pleads  payment  of  the. whole 
debt;  must  there  not  be  a  curia  advtsare  *vult,  until  that  plea  is       [  *  118  ] 
tried  ?    And,  if  found  for  the  defendant,  must  not  the  plaintiff  go 
without  day,  as  to  all  the  defendants  f    Then,  we  say,  this  judg- 
ment must  be  set  aside  as  irregular.    It  cannot  stand  in  part,  and 
be  set  aside  in  part.   It  was  premature.    One  of  the  pleas  had  been 
demurred  to.     Can  the  plaintiff  be  permitted  to  leave  any  of  the 
defendants  he  pleases  out  of  court,  and  proceed  against  the  rest? 
(Lord  Raym.  600.  Str.  783.    2  Bac.  Abr.  Error.)    Several  of  the 
tenants  have  pleaded  non-seisin. 

It  has  been  said,  that,  because  there  was  a  revival  of  the  judgment 
once  against  the  heirs,  without  the  leave  of  the  court,  a  scire  facias 
may  go  against  the  terre-tenants  without  leave.  But  the  default, 
or  acts  of  heirs,  who  are  also  terre-tenants,  cannot  effect  or  com- 
promit  the  rights  of  the  other  terre-tenants. 

If  the  death  of  Harttoell  does  not  abate  the  suit,  then  his  legal 
representatives  must  be  brought  into  court  by  scire  facias,  which 
has  not  yet  been  done.  The  law  on  this  subject  is  very  fiilly  and 
clearly  laid  down  bv  Serjeant  Williamsy  in  his  notes  to  Jefferson 
y.  Morton^  (2  Sauna.  9.  notes  8,  9,  10.)  An  imparlance  is  to  be 
given  to  the  tenants  warned,  until  the  other  tenants  are  brought 
in.  The  judgment,  therefore,  in  this  case,  has  been  premature 
and  irregular.  As,  in  an  action  against  two  joint  tenants,  if  one 
only  appears,  you  cannot  proceed,  until  the  other  comes  in.  A  Ken 
on  land  does  not  survive ;  and,  if  it  did  survive,  why  have  the 
pl^^ffs  proceeded  against  the  legal  representatives  of  some  of  the 
;ed  tenants? 

nolle  prosequi  is  equivalent  to  a  discontinuance;  and  the 
defendants  are  entitled  to  costs.  {Cooper  v.  Tiffin^  3  Term  Rep. 
511.     17  Johns.  Rep.  268.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

Motions  have  been  made  for  relief,  in  several  cases,  on  the 
application  of  the  terre-tenants,  on  different  grounds,  and  on 
different  notices,  adapted  to  the  different  classes  of  cases.  There 
is,  however,  one  ground  of  relief  common  to  all  of  them,  and  if 
ibat  is  tenable,  it  supersedes  the  necessity  of  discriminating  the 
cases.  The  application  for  relief  comes  from  persons  against  whom 
judgment  has  been  entered  *by  default,  at  the  January  term,  1821,  .[  *  1 19  ] 
either  on  the  return  of  two  nihilsy  or  upon  returns  of  scire  fed. 
In  the  former  cases,  there  are  affidavits  of  merits,  and  of  surprise, 
from  want  of  actual  notice ;  and,  in  the  latter,  generally,  of  an 
intention  to  defend,  and  accounting  for  the  omission  to  do  so. 
The  principle  relied  upon  is,  that,  with  respect  to  those  who  have 
appeared  and  defended,  being  upwards  of  four  hundred  terre- 
tenants  of  the  same  lands  on  which  the  judgment  is  a  lien,  a  nolle 
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NEW- YORK,  prosequi  was  entered  on  the  9th  of  April,  1821 ;  and  ii  was  also 

,J^^^^^^^  entered  as  to  the  heirs  of  Croghan. 
Morton  It  has  been  insisted,  that  the  entry  of  the  nolle  prosequi,  as  to  a 

^    ^'  part  of  the  terre-tenants,  is  a  discontinuance  of  the  action,  as  to  all 

the  others ;  and  that  it  is  in  the  nature  of  a  retraxit,  enuring  to 
the  benefit  of  those  who  did  not  defend,  from  whatever  cause. 

The  law  applicable  to  this  question  is  laid  down  with  entire 
precision  and  accuracy,  by  Serjeant  Williams^  in  his  4th  note  to  2 
Sound.  51.  a.  He  says,  that,  although  the  judgment  survives,  as 
to  the  personalty,  yet  it  does  not  as  to  the  real  estate  ;  for,  at 
common  law,  the  plaintiff  might  take  the  goods  of  the  survivor  in 
execution  by  a  Ji.  fa.;  but  the  plaintiflf,  under  the  statute  of 
Westminster  2,  must  sue  out  an  elegit  against  the  lands  of  the  sur- 
vivor, and  the  heir  and  terre-tenants  of  the  deceased  ;  and  that, 
where  the  lands  of  several  are  charged  with  a  debt,  it  shall  not  be 
wholly  on  the  survivor;  as,  if  a  recognizance  be  acknowledged  by 
several,  the  lands  of  them  all  are  thereby  become  chargeable,  and 
execution  must  be  equally  made  ;  and  if  one  dies,  the  creditor 
must  bring  a  scire  facias  against  his  heir  and  terre-tenants,  and 
also  against  the  survivors  ;  but  it  is  otherwise  where  the  lands  are 
not  bound :  as,  if  two  enter  into  a  bond,  and  one  dies  before 
judgment,  the  survivor  shall  be  churged  alone.  He  states  the  case 
where  judgment  in  debt  was  had  against  two,  and  one  died ;  the 
plaintiff  brought  scire  facias  againsi  the  survivor  only ;  the  defend- 
ant pleaded,  that  the  other  had  left  lands  and  an  heir,  upon  whom 
they  had  descended,  and  demanded  iudgment,  if  he  should  be 
compelled  to  answer,  without  the  heir  oeing  warned  ;  the  plaintiff 

[  •  120  ]  demurred,  and  judgment  was  given,  that  the  defendant  *should 
answer,  for  that  the  judgment  was  against  the  person ;  and  although 
now,  by  the  statute  of  Westminster  2,  which  gives  the  scire  facioj 
and  elegit,  he  may  charge  the  lands,  and  make  the  judgment  real, 
yet  it  is  at  his  election,  to  proceed  in  the  personalty,  if  he  will ; 
but  if  he  will  take  out  execution  upon  the  real  lien,  the  charge 
must  be  equally  against  both,  and  the  5rfre  facias  against  both. 
Serjeant  Williams  refers  to  several  cases  in  support  of  this  doctrine, 
and  they  fully  support  him,  particularly  Sir  William  Harherf$ 
case,  3  Co.  11.  Many  cases  are  there  noticed,  that,  where  the 
charge  is  upon  the  land,  which  was  in  the  hands  of  several  persons 
when  the  charge  was  created,  as  in  the  case  of  a  recognizance,  the 
conusee  cannot  extend  the  land  of  one  conusor  only,  but  all  must 
be  equally  charged.  5o,  if  there  be  only  one  conusor,  if  divers 
persons  purchase  the  lands  subject  to  the  recognizance,  one  only 
of  the  conusors  shall  not  be  charged,  for  he  stands  in  equal  degree 
w'th  the  others.  The  case  of  Sir  Jobn  Longford  is  there  stated, 
which  was  thus:  Four  men  were  bound  in  a  recognizance,  and 
afterwards  one  died,  and  bis  heir  being  within  age,  a  scire  facias 
\\a<  brought  against  the  three  survivors  to  have  execution,  who 
l»K  II  !o;l,  t*^at  the  heir  of  the  conusor,  who  was  dead,  was  within 
ago,  and  as.  ciiiring  his  minority,  he  could  not  be  charged,  and  the 
survivors  ought  not  to  be  charged,  they  prayed  judgment.  The 
fact  not  being  denied,  it  was  awarded,  that  the  parol  should  demur, 

^""^  and  the  judgment  was  affirmed  in  error.     So,  if  two  men  aliene 
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lands  with  warranty,  the  lands  of  one  only  shall  not  be  rendered  new-york, 
in  value ;  neither,  if  one  dies,  shall  the  lands  of  the  survivor  only  ,^^^^1;^^^ 
be  rendered  in  value,  but  the  charge  shall  be  equal  on  them  both ;      Mortoit 
for  a  joint  lien  binding  the  lands  shall  not  survive,  or  lie  only  on     ^    ^• 
the  survivor.     Coke  cautions  the  reader  to  note,  that  where  it  is 
said,  before  and  often,  in  our  books,  that  if  one  purchaser  only  be 
extended  for  the  whole  debt,  he  shall  have  contribution,  it  is  not 
thereby  intended  that  the  others  shall  give  or  allow  him  any  thing, 
by  way  of  contribution  ;  but  it  ought  to  be  intended  that  the  party 
who  is  alone  extended  for  the  whole,  may,  by  audita  querela,  or 
scire  facias,  as  the  case  requires,  defeat  the  executioki,  and  thereby 
he  shall  be  restored  to  all  the  mesne  profits,  and  '^compel  the  conu-       [  ^  121 1 
see  to  sue  execution  of  the  whole  land  ;  so  in  this  manner  every 
one  shall  be  contributory,  that  is,  the  land  of  every  terre-tenant^ 
shall  be  equally  extended.     The  case  of  Eisar  v.  Smart  (Sir  T. 
Raym,  26.)  is,  also,  to  the  same  point     There,  a  judgment  was 
against  two  ;  one  died,  and  a  scire  facias  issued  against  the  survi- 
vor ;  there  was  a  plea,  that  he  who  died  had  an  heir,  who  was  in 
full  life.     On  demurrer,  the  plaintiff  had  judgment.     Wyndham, 
J.,  said,  that  the  reason  why  this  execution  should  be  asainst  the 
survivor,  was,  because  the  plaintiff  may  take  a  fi,  fa.  if  he  will, 
and  perhaps  he  w.ll  not  charge  the  land.     ^Fwisden^  J.,  was  of  the 
same  opinion  ;  and  he  said,  if,  upon  this  scire  facias,  the  plaintiff 
takes  an  elegit,  the  defendant  may  have  an  audita  querela,  or  he 
may  suggest  this  matter,  on  the  return  of  the  elegit,  and  have  a 
supersedeas.     In  Pennoir  v.  Brace,  (1   Salk.  320.)  Halt,  Ch.  J., 
held,  that  a  capias,  ot  fi.  fa.,  being  in  the  personalty,  might  survive, 
and  might  be  sued  against  the  survivors,  without  a  scire  facias ; 
otherwise  of  an  elegit,  for  there  the  heir  is  to  be  contributory. 

I  apprehend  the  law  to  be  well  settled^  since  the  statute  of 
fVestminsier  2,  that,  where  the  judgment  creditor  proceeds  to  en- 
force his  lien  on  the  realty,  and,  for  that  purpose,  it  becomes  ne- 
cessary to  revive  the  judgment^  he  is  bound  to  make  every  person 
having  a  fee  in  the  land  a  party  to  the  proceeding ;  and,  in  this 
case,  the  judgment  against  Croghan,  being  a  lien  on  the  real 
estate,  in  the  hands  of  the  terre-tenants,  the  plaintiffs  are  required 
bj  law  to  make  all  the  terre-tenants  parties  to  the  scire  facias,  to 
the  end  that  they  may  be  made  jointly  contributory  to  the  satis- 
faction and  payment  of  the  judgment.  This  has  been  shown  to 
be  the  established  principle,  under  the  statute  of  Westminster  2, 
which  gave  the  creditor  bis  remedy  by  the  execution  of  elegit, 
under  which  he  held  the  moiety  of  the  debtor's  lands,  until  he 
was  satisfied  his  debt  and  damages.  At  common  law,  the  f.  fa. 
went  nkerely  against  the  gbods  and  chattels  of  the  debtor;  such 
an  execution,  therefore,  related  merely  to  the  personalty ;  but, 
under  our  statute,  which  subjects  the  lands  and  tenements  of  the 
debtor  to  be  sold,  absolutely,  for  the  satis&ction  of  the  debt,  it  is, 
ordinarily,  an  execution  partly  in  the  personalty,  and  partly  in  the 
rBftky ;  *and,  in  the  present  instance,  it  is  entirely  in  the  realty,  for  [  *  129  i 
the  goods  and  chattels  of  the  terre-tenants  cannot  be  affected  by 
the  judgment,  or  any  execution  under  it.  The  same  principle 
which  required  the  elegit  to  issue  against  all  who  ought  to  bear 
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NEW- YORK,  the  burden,  applies  with  much  more  force  to  the  Ji,  fa.  against  the 

Maj,i822.     lands ;  for,  in  the  former  case,  they  were  not  to  be  gold,  but  a 

Morton      moiety  only  held,  until  the  debt  was  paid  ;  whereas,  in  the  latter 

^»  case,  they  are  liable  to  be  taken  away  forever  from  the  debtor 

ROGHAif.     gggjjgg^  ^|jg  principle  is  most  just  and  equitable ;  if  the  creditor^ 

having  the  /ten,  ctfn  select  a  few,  as  in  this  case,  to  bear  the  whole 

burden,  they  may,  probably,  be  crushed  by  its  weight ;  but,  if  he 

must  render  them  all  contributory,  the  individual  burden  may  be 

borne  without  ruin. 

It  u'as  supposed,  on  the  argument,  that  our  statute,  (1  N.  TL 
L.  503.)  (a)  giving  remedy  by  way  of  contribution,  where  several 
persons  are  bound  by  a  judgment,  and  one  pays  more  than  his 
,  share,  had  a  bearing  on  this  question.  I  apprehend  that  it  has 
none.  It  merely  provides  for  the  case  of  an  undue  proportion  oi 
a  Judgment  having  been  paid  by,  or  levied  upon  the  lands  of,  one 
of  the  persons  liable  to  a  judgment.  It  does  not  profess  to  settle 
any  principle,  whereby  the  one  may  be  subjected  to  pay  more 
than  his  proportion,  but  merely  gives  a  remedy  where  the  cage 
occurs.  It  seems  to  follow,  from  the  principles  to  which  I  have 
referred,  that  the  plaintiffs  cannot  have  proceeded  correctly,  in 
entering  a  nolle  proseqtii  against  those  who  have  appeared  and 
pleaded,  taking  judgment  against  such  as  have  not  pleaded  ;  and 
that  they  cannot  be  allowed  to  enforce  the  judgment  thus  taken. 

The  next  question,  under  these  circumstances,  is,  What  relief  is 
to  be  afforded  to  those  against  whom  Judgments  have  thus  been 
taken,  and  what  is  the  effect  of  the  nolle  prosequi  1  The  law  has 
undergone  a  change  in  relation  to  the  right  of  a  plaintiff  to  enter 
a  nolle  prosequi^  and  as  to  the  effect  of  it.  It  may  be  entered  as 
to  one  of  several  defendants,  in  actions  of  toTt^  without  affecting 
the  plaintiff's  right  to  proceed  against  the  others ;  for,  in  such 
cases,  the  plaintiff  has  his  election  to  sue  them  severally  or  jointly. 
So,  where  one  of  the  defendants  pleads  matter  which  goes  to 

[  *  123  ]  *his  personal  discharge,  in  an  action  necessarily  joint,  as  in  asntmp^ 
sit,  or  debt,  such  as  bankruptcy,  that  he  was  never  executor,  and, 
under  the  decisions  of  this  court,  infancy,  and  such  pleas  as  do  not 
go  to  the  action  of  the  writ;  in  these  cases,  a  nolle  prosequi  may 
be  entered  as  to  one  defendant ;  but  where  all  the  defendants  are 
necessarily  parties,  and  the  plaintiff  was  obliged  to  make  them 
parties,  as  in  the  proceedings  against  the  terre-tenants,  a  discontinu- 
ance as  to  some,  is  a  discontinuance  as  to  all.  In  the  case  of 
Noke  and  Chiswell  v.  Ingham,  (1  Wils.  89.)  the  action  was  ujion 
promises.  Noke  pleaded  a  plea  that  was  found  against  him,  and 
judgment  was  rendered  thereon.  Chiswell  pleaded  a  discharge  as 
a  bankrupt,  and,  as  to  him,  a  nolle  prosequi  was  entered  ;  and,  on 
error,  the  court  affirmed  the  judgment,  on  the  ground  that  it  was 
a  personal  discharge,  and  not  a  plea  to  the  action.  Denison,  J., 
said,  that  if  one  defendant  was  to  plead  a  plea  that  was  to  go  to 
the  action  of  the  writ,  he  thought  it  mi^ht  then  have  a  different 
consideration ;  and,  I  think,  Serjeant  Williams^  in  his  Fecond  note 
to  1  Saund.  207.  evidently  intimates,  that  in  the  case  put  by  Den-^ 
ison,  J.,  it  would  be  fatal.     Mr.   Tidd  {Tidd's  Pr,  632.)  comes 

(a)  2  Rev,  Stai.  363. 
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to  the  same  conclusion.  In  Chandler  v.  Parkes  and  Danlcsy  (3  NEW- YORK, 
Esp.  N.  P.  Rep.  76.)  where,  in  an  action  for  work  and  labor,  one  ^^^^  ^^^' 
defendant  pleaded  the  general  issue,  and  the  other  infancy,  to 
which  last  plea  a  nolle  prosequi  was  entered,  Lord  Kenyan  non- 
suited the  plaintiff,  on  the  ground  that  the  action  was  gone.  This 
seems  to  be  the  inevitable  consequence,  in  this  case ;  for  here,  the 
plaintiff,  being  under  the  necessity  to  make  all  the  terre-tenants 
parties,  and  to  proceed  against  them  all,  until  he  was  satisfied,  has 
by  his  own  act  disabled  himself  from  doing  so.  He  cannot  pro- 
ceed against  part  of  the  terre-tenants,  and  discontinue  as  to  part ; 
and,  having  discontinued,  he  can  proceed  no  further.  The  de- 
fendants are,  then,  entitled  to  their  motion  to  set  aside  the  defaults 
and  judgments  against  such  of  the  terre-tenants  as  have  not  plead- 
ed, on  the  ground  that  the  plaintiflfs  have  entered  a  noUe  prosequi 
as  to  such  as  have  appeared  and  pleaded  ;  and  they  are  entitled, 
also,  to  be  paid  the  costs  of  this  motion. 

The  only  remaining  question  is,  whether  the  plaintiffs  are  ^liable 
to  pay  the  costs,  as  in  a  case  of  discontinuance,  as  to  such  of  the 
de^ndants  with  respect  to  whom  a  no2fe  jprojejui  has  been  entered; 
and  whether  judgment  is  to  be  given  for  such  costs,  or  the  de- 
fendants are  to  be  put  to  a  prosecution  of  the  bond  given  under 
the  direction  of  this  court. 

The  11th  section  of  the  act  c(mcermng  costs ^  (1  N.  JR.  L.  345.) 
gives  the  defendant  costs,  if  the  plaintiff  suffers  the  suit  to  be  dis- 
ccmtinued  ;  and  it  is  a  transcript  of  8  Eiiz,  ch.  2.  s.  2.  In  Cooper 
V.  TiMn^  {3  Term  Rep.  511.)  the  court  held,  that  a  noUe  prosequi 
could  not  be  distinguished,  in  reason,  from  a  discontinuance ;  and 
that  the  practice  had  been  to  give  costs  in  ^uch  cases.  TidcTs 
Pr.  630.  is  to  the  same  efiect.  The  motion  is  in  the  alternative, 
either  for  a  judgment  for  costs,  or  for  a  rule  that  Qeorge  W.  Pre- 
vof^,  the  assignee  of  the  judgment,  pay  the  costs ;  and  that  the 
bond  of  Andrew  Edmonston,  filed  as  security  for  the  payment  of 
costs,  to  James  Cooper,  George  Pomeroy,  and  others,  be  given  up 
to  the  defendants,  to  be  prosecuted.  I  incline  to  the  opinion  that 
the  latter  course  would  be  most  appropriate.  Several  other  points 
were  discussed  on  the  argument,  but  the  necessity  of  considering 
them  is  obviated  by  the  opinion  already  expressed. 

Motion  granted  accordingly 


Van  Ness  against  Hamilton  and  others. 

WELLS,  for  the  plaintiff,  moved  to  vacate  two  several  orders 
of  the  recorder  of  the  city  of  New-York,  made  in  the  above  cause ; 
and  for  a  rule  that  a  writ  of  inquiry  of  damages  issue  in  the  cause, 
ta  be  executed  before  one  of  the  judges  of  this  court  He  read 
an  affidavit,  stating,  that  at  the  last  January,  term,  the  court,  on 
demurrer,  overruled  the  special  pleas  put  in  by  the  defendants ; 

^  a  jad^e,  at  his  cbaroben,  or  of  •(he  recorder  of  the  city  of  Neio-York,  extending  the  time 
roart,  is  irnnnilar  and  void. 
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NEW- YORK,  but  gave  tnem  leave  to  amend  the  pleas  in  forty  days^  on  pay- 
^!^'!^  V  ment  of  costs.  That,  *a  few  days  before  the  expiration  of  the 
forty  days,  the  recorder  (Mr.  Riker)  granted  an  order,  extending 
the  time  to  amend  forty  days  more ;  and  on  the  15th  of  April  last, 
the  recorder  granted  a  second  order,  extending  the  time  to  amend 
to  the  last  day  of  the  present  term,  to  give  the  defendants  an  op- 
portunity of  applying  to  the  court  to  point  out  and  specify  to  them 
8uch  further  particulars,  not  referred  to  in  the  opinion  delivered  by 
the  chief  justice,  on  the  decision  on  the  demurrer,  wherein  the 
pleas,  in  the  judgment  of  the  court,  were  considered  defective. 

Wells  contended,  that  the  orders  of  the  recorder  were  wholly 
irregular  and  void.  In  Stansbury  v.  Durell,  (1  Johns.  Cas.  396.) 
the  court  decided,  that  where  proceedings  are  stayed  upon  certain 
conditions,  those  conditions  must  first  be  complied  with,  before  the 
defendant  can  be  entitled  to  the  benefit  of  the  rule ;  and  that  it 
was  irregular  to  apply  to  a  judge,  at  his  chambers,  for  any  further 
order. 

J.  Hamilton^  contra,  objected,  that  the  plaintiff  should  have  first 
applied  to  the  recorder  to  revoke  the  orders,  &c.  He  read  a  pe- 
tition of  the  defendants,  pursuant  to  a  notice  given  to  the  plain* 
tiff's  attorney,  praying  the  court  to  point  out  and  specify  such 
further  particulars,  not  referred  to  in  the  opinion  of  the  court  on 
the  demurrer,  wherein  the  pleas  are,  in  the  judgment  of  the  court, 
defective,  and  to  allow  the  defendants  a  reasonable  time,  afler 
they  shall  receive  the  instruction  of  the  court,  to  amend  their  pleas 
conformably  thereto. 

Per  Curiam.  The  recorder  of  the  city  of  New-York  had  no 
jurisdiction  whatever  to  grant  these  orders.  The  time  allowed  by 
the  court  was  one  of  the  conditions  on  which  we  granted  the  de- 
fendants leave  to  amend  their  pleas,  when  judgment  was  given  fot 
the  plaintiff,  on  the  demurrer.  It  was  res  judicata.  The  recorder 
had  no  power  or  authority  to  vary  the  judgment  of  this  court. 
His  orders,  therefore,  were  null  and  void  ;  and.  we  grant  the  mo- 
tion to  vacate  them ;  and  we  give  the  defendants  forty  days,  from 
f  *  126]  the  end  of  the  ^present  term,  to  plead  anew,  upon  the  terms  and 
conditions  of  the  rule  in  January  term  last,  without  costs  on  either 
side. 

Rule  accordingly. 


A.  Cell,  and  his  Wife,  (Executrix  of  E.  Pugs  ley,)  against 

C.  Pell,  and  his  Wife. 

hiisb^'T  *1  M^COUNy  for  the  plaintiffs,  moved  for  leave  to  enter  a  noll^ 
wiTe^wera  sued  prosequi,  as  to  the  defendant,  Martha  Pell,  and  to  amend  the  dec- 
ioiniiy,    on  a  taration,  accordingly,  against  C.  Pell^  a$  if  his  wife  had  not  been 

l»y  them  jointly^  the  plaintlflTwas  allowed  (before  plea)  to  enter  a  nolle  prosequi  as  to  the  wife ;  and  amend  bis  dec- 
laration accoitimgly,  as  ir  the  suit  was  against  the  husband  alone,  on  payment  of  the  costs  of  such  amendment   (c^ 

(a)  The  Comm.  Co,  v.  JUus,  8  Cow.  Rep,  122.    Ex  parte  £.  Nelson,  I  fd,  417. 
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made  defendant.  The  action  was  debt  on  a  bond  executed  by  new-yorr, 
the  defendants,  yoin%,  to  Elizabeth  Pugsley,  the  testatrix;  and  ^^^JJ[j!f^^ 
the  plaintiff  declared  against  them  as  joint  obligors.  The  defend-  p£ll 
ant  served  a  demurrer  to  the  declaration,  (which  had  been  filed 
de  bene  esse,^  assigning,  as  a  special  cause,  that  the  action  was 
brought  agamst  the  husband  and  wife  jointly,  when  it  ought  to 
have  been  against  the  husband  alone.  But  the  plaintiff's  attorney 
returned  the  demurrer,  because  no  special  bail  had  been  filed  in 
the  cause. 

tSlKmany  contra,  objected,  that  lyhere  a  wife  is  made  a  party, 
the  plaintiff  cannot  enter  a  nolle  prosequi ;  but  must  discontinue, 
and  commence  a  new  action  against  the  husband  alone.  (1  Chitty^s 
PL  32,  3:3.  Tidd's  Pr.  631.  Chandler  v.  Parkes  and  Danks^  3 
Efp.  JN.  P.  Rep.  76.) 

Per  Curiam.  Motion  granted,  on  payment  of  the  costs  occa- 
sioned by  the  amendment. 

Rule  accordingly. 


•GENERAL  RULE,  [*l»Tl 

«  May  18,  1822. 

••Ordered,  That  the  rule  o{ November  term,  1803,  which  pro- 
vides that  every  person  who  shall  have  regularly  pursued  juridical 
studies,  under  the  direction  or  instruction  of  a  professor  or  coun- 
sellor at  law,  within  this  state,  for  four  years,  shall  be  admitted  as 
counsel  in  this  state,  be  annulled  ;  provided,  that  this  repeal  shall 
not  affect  any  person  who  shall  already  have  commenced  such 
studies." 


mo   or  MAT  TfiBll» 
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STATE  OF  NEW-YORK, 

IN   AUGUST   TERM,    1822,    IN   THE   FORTT-fiEYBNTH   TEAR   OP   OUR 

INDEPENDENCE. 


Bailey  against  Warden. 

a  thenf  MOTION  to  Set  aside  a  justification  of  special  bail  1 1  appeared 
S^M  ac^on  bl  ^l^at  the  sheriff  of  the  county  of  Steuben^  together  with  another 
thifl  court.         person,  had  become  special  bail  for  the  defendant,  on  the  return 

of  the  writ  of  habeas  corpus  cum  causa^  in  this  cause  ;  and  that  both 

of  them  justified  before  a  commissioner. 

Per  Curiam.  We  have  decided  that  an  attorney  is  not  good 
bail,  if  excepted  to ;  and,  for  the  same  reason,  we  think  a  sheriff 
ought  not  to  become  bail ;  and  such  is  the  rule  of  the  English 
courts,  which  do  not  allow  any  person  concerned  in  the  process 
of  the  court  to  become  bail.     We,  therefore,  grant  the  motion,  (a) 

Motion  granted. 

(a)  Vid«  1  Dm/.  Pr.  171.    Sir.  890.  Doug,  466.  2  ^.  &  PtiU.  150.  15  Jdbw.  lUp.  635 


r  •  130  ]  *Parker  against  Parmele. 

By  an  agree-  THIS  was  an  action  for  a  breach  of  covenant.  The  plaintifl 
r^lii""?'*^/*  <^®^'^®^  ^^  ^^  agreement,  under  seal,  dated  November  15,  1816, 
of^'the^A^e/  by  which  he  agreed  to  sell  to  the  defendant,  and  the  defendant 
^^OieMieand  agreed  to  purchase  of  the  plaintiff,  one  acre  of  land;  (particularly 
Cofiaiid,  the  described  ;)  and  the  defendant  covenanted  and  agreed  to  pay  the 
^^*^*d°to*^°^"  P'^'^^t^^j  ^s  the  consideration  of  the  purchase,  two  hundred  and 
So^doUarsf^  ^fty  dollars  on  the  1st  of  January,  1818,  with  lawful  interest,  &c.; 
the  considera-  and  the  plaintiff  "covenanted  and  agreed,  that,  upon  the  faithful 
tu ist^o/JSoiw-  performance  of  the  covenants  aforesaid,  he  would  execute  to  the 
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ifefendant,  his  heirs  and  assigns,  a  good  warranty  deed  of  con-     Albany, 
veyance  of  the  premises."     The  declaration  then  averred,  that,  :^^^^^^^\J:^^ 
though  the  plaintiff  hath,  always,  from  the  time  of  making  the  said      Parksr 
agreement,  hitherto,  well  and  truly  performed,  fulfilled,  and  kept,  ^• 

all  things  therein  contained,  on  his  part  to  be  performed,  &c.,  and 
hath,  at  all  times,  since  the  said  sum  of  money,  in  the  said  agree-  JiJJ'  ^^bln^Sr 
ment  mentioned,  became  due  and  payable,  been  r^ady  and  willing,  covenanted, 
on  the  payment  of  the  same  to  him  by  the  defendant,  to  execute  llSforlilXe^of 
to  the  defendant  a  gopd  warranty  deed  of  conveyance  of  the  said  the  covenant  to 
premises,  according  to  the  tenor  and  effect,  and  true  intent  and  he^woufr^^cx'- 
meaning  of  the  said  agreement;  yet,  protesting  &c.,  the  defend-  ecuieiohim,his 
ant,  on  the  1st  of  January,  1818,  did  not  pay  to  the  plaintiff  the  gf^S,  a"Vod 
said  sum  of  two  hundred  and  fifty  dollars,  with  interest,  &c.;  nor  warranty  deed 
hath  he,  at  any  time  since,  paid  the  same,  or  any  part  thereof,  &c.  „[  ^he'la^*^'^ 
The  defendant,  after  craving  oj/er  of  the  agreement,  pleaded.  In  ai»  action  for 
*jirst,  ibx^i  the  plaintiff,  on  the  1st  of  Januari/y  1818,  was  not  >  [  *  131  ] 
seised,  nor  at  any  time  since  had  been  seised,  of  any  good,  valid  ®  *''**»<'*»  °[  |!|« 

1  •  •!•  f  1  11        <  11         i°iii    covenant  of  the 

an:l  gpcrative  title,  m  and  to  the  sa:d  land  ;  and  that  he,  then,  had  dcfendaiit,  the 
not,  nor  has  he,  at  any  time  since,  had  good,  right  and  lawful  wJd'^^'hal  ihe 
power  and  authority,  to  give  to  the  defendant  a  good  warranty  piaint'iff  waa, 
deed  of  conveyance  of  the  said  land,  &c.     2.  That  the  plaintiff  Jf^  *jr^  J'^®"' 

1-1  i«  n  T  tr->try  1  m  ^        '  at     all     times, 

did  not,  on  the  1st  ot  January,  1818,  tender  or  offer  to  execute  to  ready  and  wU- 
the  defendant,  a  good  warranty  deed  of  conveyance  of  the  prem-  ]j][f,;  onhe^2j() 
ises,  &.C.;  nor  has  he,  at  any  time  since,  tendered  or  offered  to  dollars,  &c.,  to 
execute,  &.c,;  wherefore,  he  prayed  judgment,  &c.  wwraluy*  feed 

To  these  pleas  there  was  a  general  demurrer,  and  joinder.  of  conveyance, 

Si.c.,    but    that 
fti#-TTT»«  /-ii  11  r«^i  *^®     defendant 

*3.  in.  Hopkins^  m  support  of  the  demurrer,  contended,  1.  That,  did  not  pay  the 
by  the  terms  of  the  agreement,  the  payment  of  the  money  was  a  ^  .  //J/2  fhai 
condition  precedent  to  the  defendant's  right  to  demand  a  deed,  the  covenants 
He  said,  that  the  case  of  fVest  v.  Emmons  (5  Johns.  Rep.  179.)  Sla^ uir(."l«is 
was  perfectly  analogous,  and  conclusive  in  support  of  this  point,  "a  g^ood  war- 
(Caningkam  v.  Morrell,  10  Johns.  Rep,  203.  Pordage  v.  Cole,  I  '^^^.y^Zi-''^ 
Saund.  319.  1  East,  203.)  It  is  not  enough,  therefore,  for  the  referred  to  the 
defendant  to  aver  a  readiness  to  perform ;  but  he  must  go  further,  J.^'"ey^ice  on^- 
and  -aver  that  he  offered  or  tendered  to  perform.  2.  That  the  iv,  and  not  to 
plea  of  non-seisin  in  the  plaintiff  was  bad,  and  no  answer  to  the  Sca'^thcrHbre*, 
declaration.     (Gazely  v.  Price,  16  Johns.  Rep.  267.)  that  the  piaimiff 

was  not  seised  y 
r  1  I'll  n     -r     J  rxr  /  -r  t  ^"^  ***"   ^^^^  ^® 

Juyncny  contra,  relied  on  the  cases  of  Judson  v.  Wass,  (11  Johns,  bad  no  title,  v  as 
Rep.  525.)  and  CluU  v.  Robinson,  in  error,  (2  Johns,  Rep.  595.)  ^}f^,,^^^  •„' 
In  support  of  the  second  plea,  he  cited  Green  v.  Reynolds^  (2  Johns,  avoidance  of 
Rep,  207.)  and  Van  Benthuysen  v.  Crapser,  (8  Johns.  Rep.  257.)  tle'^'^i  ac- 

tion  is  on  a  deed 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  Slere'faiiurecf 

1.  Is  it  competent  to  the  defendant  to  draw  in  question  the  con^deraiien  i» 

plaintiff's  title  to  the  lot  ?   and  what  is  the  true  and  just  construe-  y«,^.*n[u"apiea 

tion  of  the  plaintiff's  covenant  as  to  title  ?  that  the  plain- 

tiff did  not,  on 
tlw  fintof  JdioKiry,  1818,  nor  at  any  lime  since,  tender^  or  offer  to  execoCe  a  g^d  warranty  deed  of  conveyance 
c^the  premises,  to  the  defendant,  is  a  g'ood  bar  -,  for  the  vendor  cannot  maintain  an  action  for  the  purchase- 
ac^ney  wiiboat  having  executed,  or  actually  tendered,  a  conveyance,  (a) 

(a)  Vid.  Dale  v.  Rooseeelt,  9  Cow,  Rep.  307     FuUer  v.  Hubbat-d,  6  Am/.  13.    Champion  v.  WkiU,  5 
Ibid.  609, 
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ALRAPnr,         In  Gazely  v.  Frice.  (16  Johns,  Rep.  268.)  I  delivered  the  opio 
^J*^JVI^^  ion  of  the  court,  and  supposed  I  had  not  only  expressed  the  opin- 
Parkxr      ion  of  my  brethren,  but  had  also  given  effect  *to  the  spirit  of  all 
Pa  m  ^^  antecedent  cases  upon  the  subject.     I  shall  endeavor  to  show 

r  *  l')^  1       ^^^^  ^'^^^  ^^^^  ^^^  "g^tly  determined,  and  that  it  governs  this  case, 
■■  -1       in  the  point  now  under  consideration.     The  words  of  the  agree- 

ment there,  were,  "  that  the  plaintiff  covenanted  to  give  the  defend- 
ant a  good  and  sufficient  deed  for  the  premiseSy*^  on  a  particular  day. 
One  of  the  defendant's  pleas  Was,  that  on  tne  day  when  the  deed 
was  to  be  given,  the  plaintiff  was  not  lawfully  and  rightfully  seised 
of  a  good,  sure,  and  indefeasible  estate  of  inheritance  in  the  prem- 
ises, and  had  not  good,  right,  and  lawful  power  and  authority,  to 
grant  and  convey  the  same. 

I  considered  the  covenant,  in  that  case,  as  relating  merely  to 
the  validity  and  sufficiency  of  the  conveyance,  in  point  of  law,  to 
pass  whatever  right  the  plaintiff  had  in  the  lands,  to  the  defendant ; 
and  the  case  of  Van  Eps  v.  The  Corporation  of  Schenectady  (12 
Johns.  Rep.  442.)  was  referred  to,  as  substantially  deciding  the 
question.  I  held,  that  the  additional  words,  *^  good  and  sufBcient," 
directed  only  the  species  of  deed  to  be  given,  and  had  no  reference 
to  the  title  to  be  conveyed. 

Here,  the  plaintiff's  covenant  is,  to  execute  a  good  warranty 
deed  of  conveyance  of  the  lot ;  and  if  the  case  of  Gazely  v.  Price 
was  correctly  decided,  it  puts  an  end  to  the  question ;  for  no  human 
mgenuity  is  capable  of  discriminating  the  two  cases.  The  case 
supposed  to  hold  a  different  doctrine,  is  that  of  Clute  v.  Robinson^ 
m  the  Court  of  Errors ;  (2  Johns.  Rep.  595.)  and  it  is  true,  that 
the  then  Ch.  J.  Kent  did  say,  that  a  covenant  to  execute  and  de» 
liver  a  good  and  sufficient  deed  of  a  piece  of  land  did  not  mean 
merely  a  conveyance,  good  in  point  of  form,  but  an  operative  con- 
veyance ;  one  that  carried  with  it  a  good  and  sufficient  title  to 
the  lands  to  be  conveyed ;  and  he  proceeds  to  say,  that  the  appel- 
lant confessed,  in  his  answer,  that  this  was  the  understanding  of 
the  parties,  as  his  title  was  not  then  complete.  In  the  particular 
case,  the  opinion  expressed  was  perfectly  correct ;  but  we  must 
remember,  that  this  case  was  on  an  appeal  from  the  Court  of  Chan' 
eery ;  and  I  fully  concur  in  the  proposition,  that  where  a  party 
seeks  the  aid  of  a  court  of  equity,  to  enforce  a  specific  execution 
I  •  133  ]  of  an  agreement,  for  the  acceptance  of.  a  conveyance  of  a  *piece 
of  land,  under  a  covenant  to  execute  a  good  and  sufficient  deed, 
and  to  compel  the  payment  of  the  money  stipulated  to  be  paid,  as 
the  consideration  for  the  conveyance,  it  would  be  a  good  defence, 
that  the  party  had  no  title.  Whether  the  same  rule  prevails  at 
law,  is  the  question.  The  next  case  relied  on,  and  it  is  a  case  in 
this  court,  is  that  of  Judson  v.  Wass^  (11  Johns.  Rep.  525.)  That 
was  an  action  of  assumpsit,  to  recover  damages  for  the  breach  of 
an  agreement  for  the  purchase  of  land.  The  lands  were  sold  at 
auction,  and  the  defendant  became  the  purchaser  of  some  of  the 
lots ;  and,  refusing  to  perfect  the  contract,  the  suit  was  brought 
One  of  the  conditions  of  sale  was,  that,  after  payment,  or  a  note 
given,  by  the  purchaser,  for  the  consideration-moqey,  the  plaintiff 
and  his  wife  should  execute  and  acknowledge  a  deed,  with  war* 
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ranty  of  title,  except  as  to  quit-rents.     It  appeared,  on  the  trial,     ALBAPnr, 

that  the  lands  sold  were  under  a  mortgage  to  Douw  Fonday  exe-  ^^^i*}^^ 

cuted  prior  to  the  sale,  for  nine  thousand  dollars.     It  was  decided, 

that  in  every  sale  like  that,  there  is  a  condition  that  the  purchaser 

shall  not  be  bound  to  part  with  his  money,  unless  the  seller  is  able 

to  give  him  a  title,  according  to  the  terms  of  the  sale ;   that  the 

conditions  of  sale  meant  not  only  that  the  plaintiff  would  execute 

a  deed,  containing  a  covenant  of  warranty,  but  that  he  had  the 

power  to  give  a  deed  which  would  carry  an  indefeasible  title  to  the 

lots ;  that  the  conditions  of  sale  specified  the  qi|it-rents  as  the  only 

encumbrance,  which  excluded  the  idea  there  were  any  other. 

Now,  the  material  difference  between  the  case  of  Judson  and 
Wass,  and  this  case,  is,  that  the  former  was  assumpsit,  to  recover 
the  consideration-money,  and  this  is  an  action  upon  a  covenant 
under  the  hands  and  seals  of  the  parties.  It  is  perfectly  compe- 
tent to  the  defendant,  in  assumpsity  to  set  up  a  failure  of  consider- 
ation, as  a  complete  defence.  In  that  case,  the  lots  sold  wert 
heavily  encumbered  ;  that  encumbrance  had  not  been  made  known 
to  the  purchaser ;  and  one  of  the  conditions  of  the  sale  was,  that 
the  lands  should  be  subject  only  to  a  quit-rent.  There  was,  then, 
a  failure  of  consideration ;  and,  in  fact,  a  fraud  on  the  purchaser, 
in  the  representation  of  his  title  to  the  land.  The  defence  was 
perfect,  and  conformable  to  all  the  decisions  on  the  subject.  ^But  i  [  *  134  ] 
can  the  defendant  set  up,  in  this  action,  a  failure  of  consideration, 
on  the  ground  that  the  plaintiff  had  not  a  good  title  to  the  land 
contracted  to  be  conveyed  ?  That  is  the  only  question  presented 
by  the  first  plea. 

In  Vroojnan  v.  Phelps^  (2  Johns.  Rep.  177.)  it  was  expressly 
decided,  that  a  specialty  could  not  be  invalidated  for  any  other , 
cause  than  the  illegality  of  the  consideration.  And  it  is  there 
stated  to  have  been  repeatedly  decided,  that  the  breach  of  a  written 
warranty,  as  to  the  quantity  of  the  goods  sold,  made  antecedently, 
though  false  and  fraudulent,  and  though  it  may  have  induced  the 
defendant  to  make  the  purchase,  cannot  be  pleaded  in  discharge 
of  a  bond  given  for  the  consideration.  Subjoined,  in  a  note  to 
this  case,  is  the  case  of  Dorian  v.  Sammisy  upon  a  writ  of  error  to 
the  Common  Pleas  of  Queem,  in  which  this  court  said,  there  is  no 
case  in  which  a  bond  can  be  set  aside,  but  where  the  consideration 
is  void  in  law,  or  where  there  is  fraud.  A  mere  failure  of  consid- 
eration is  no  defence  at  law.  That  this  doctrine  is  well  founded, 
the  case  of  CoUins  v.  Blantem,  (2  Wils.  347.)  and  1  Fonh.  112. 
in  tb^  notes,  fully  show.  Powell  {on  ContraciSy  vol.  1.  p.  333.)  is 
very  full  on  this  point.  He  says,  the  cause  or  consideration  is 
not  inquirable  into,  but  the  party  ought  only  to  answer  the  deed. 
It  is  not  for  me  to  question  the  wisdom  oi  the  common  law,  in 
denying  to  a  party  who  has  entered  into  an  agreement,  under  his 
hand  and  seal,  a  right  to  impeach  it,  on  the  ground  of  a  want  of 
consideration.  II  is  sufficient  that  the  law  is  so.  The  plea  in 
avoidance  of  a  payment  of  the  money  stipulated  to  be  paid,  in 
effect,  says,  that  the  defendant  ought  not  to  pay  it,  because  the 
plaintiff  did  not  own  the  land  on  the  day  he  agreed  to  convey  it, 

nor  has  he  since  owned  it.     This  is  showing  that  there  existed  no 
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iiLBANY.     consideration,  ns  regarded  the  defendant ;  for  if  he  paid,  he  wouLl 
August,  1821    gg|  jjQ  equivalent  for  his  money.     In  all  the  books  of  precedentg, 
Parx£r      1  do  not  believe  there  is  such  a  plea  to  be  found.     One  word  more, 
^    ^-  as  to  the  plaintiff's  covenant  to  execute  a  good  w€trraniy  deed  of 

conveyance  of  the  lot  to  the  defendant.  It  appears  to  me,  that  it  is 
impossible  to  torture  the  expression,  to  mean,  that  be  will  give  a 
good  title.  It  is  to  be  a  good  warranty  deed  of  conveyance.  The 
[  *  135  ]  word  ^^good^^  refers  only  to  the  instrument  of  convejrance ;  *it  does 
not  mean  that  he  will  give  a  good  warranted  titk,  I  am  far  from 
supposing,  that  if  the  fact  set  up  in  the  plea  be  true^  that  the  de- 
fendant is  remediless.  On  the  contrary,  no  doubt,  be  would  be 
entitled  to  the  aid  of  the  Court  of  Chancery,  to  protect  him  fr<Mii 
paying  his  money  for  a  piece  of  land,  which,  though  the  plaintiff 
should  warrant  it  to  be  his,  yet  he  did  not  own.  All  I  contend 
for  is,  that  a  court  of  law  should  not  innovate  upon  ancient  and 
uniformly  settled  principles,  from  the  notion,. that  there  is  a  par- 
ticular hardship  or  injustice  in  the  case..  We  must  leave  parties 
to  their  remedies,  according  to  known  principles.  The  case  of 
Van  Eps  v.  The  Corporation  of  Schenectady  ^  was  an  action  for 
money  had  and  received,  and  the  plaintiff  was  allowed  to  recover 
back  that  part  of  the  consideration-money,  as  to  three  lots,  that 
were  held  adversely  to  the  title  of  the  defendants.  In  that  action, 
the  court  adopted  the  principle,  which  prevails  in  equity,  that  the 
vendee  was  entitled  to  a  good  title ;  and,  as  he  had  paid  his  money 
upon  a  defective  one,  he  was  entitled  to  have  it  back.  That  doc- 
trine is  entirely  inapplicable  to  a  case  where  the  agreement  is  by 
deedy  and  where  the  extent  of  the  covenant,  and  its  import  only, 
are  in  question. 

2.  The  second  plea  is,  that  the  plaintiff  did  not,  on  the  Ist  of 
January,  1818,  tender,  or  oifer  to  execute,  to  the  defendant,  a 
good  warranty  deed  of  conveyance  of  the  lot,  nor  has  he  since 
offered  and  tendered.  &c.  The  case  of  Gazely  v.  Price  shows, 
that  the  covenants  in  this  case  are  dependent.  The  whole  con- 
sideration-money was  to  be  paid  on  that  day :  and,  on  the  pay- 
ment, the  deed  was  to  be  ^ven ;  the  acts  were  to  be  concurrent. 
This  was  fully  and  clearly  settled,  in  the  case  of  Green  v.  ifey- 
noldsy  (2  Johns.  Rep.  207.)  and  in  Jones  v.  Gardner^  (10  Johns. 
Rep.  266.)  The  same  principle  was,  also,  adopted  in  Porter  v. 
Rose,  (12  Johns.  Rep.  212.) 

Then  the  question  arises,  whether  the  plaintiff,  the  vendor,  can 
maintain  this  action,  without  an  actual  tender,  or  offer  to  convey. 
The  averment  in  the  declaration  is,  only,  that  he  was  ready  and 
willing  to  convey.  In  Green  v.  Reynolds,  the  court  say,  that  on 
such  a  covenant,  the  fair  intent  and  good  sense  of  the  contract 
[  *  136  ]  is,  that  the  money  is  *not  to  be  paid  until  the  deed  is  ready  to  be 
delivered ;  and  that  the  declaration  was  defective,  in  not  averring 
a  tender  of  the  deed  by  the  plaintiff.  So,  in  Jones  v.  Gardner 
the  same  principle  is  repeated.  In  West  v.'  Emmons^  (5  Johns. 
Rep.  181.)  Van  Ness,  J.,  puts  the  decision  on  the  order  or  prece- 
dency in  which  the  acts  are  to  be  done.  There,  the  defendant 
was  to  give  a  deed,  and  the  plaintiff  was  to  execute  a  bond  and 
mortgage ;  and  he  held,  that  an  averment  of  a  readiness  to  exe- 
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cote  the  bond  and  mortgage  was  enou^,  because  the  mortgage  ALBANY, 
would  be  inefficacious  until  after  the  deed  was  given.  Sugden  ^^'J^ 
{Law  of  Vendors^  162,  163.)  lays  down  the  law  thus :  that  a  ven- 
dor cannot  bring  an  action  for  the  purchase-money,  without 
having  executed  the  conveyance,  or  offered  to  do  so,  unless  the 
purchaser  has  discharged  him  from  so  doing ;  and  that,  on  the 
otfier  hand,  a  purchaser  cannot  maintain  an  action  for  a  breach 
of  contract,  without  having  tendered  a  conveyance,  and  the 
purchase-money.  In  the  case  of  Philips  v.  Fielding y  (2  i£  BL 
123.)  which  was  a  case  very  similar  in  its  facts,  it  was  decided, 
that  an  actual  conveyance  or  a  tender  and  refusal,  was  essentially 
necessary.  Here,  however,  the  defect  in  the  averment,  instead 
of  being  taken  advantage  of  by  demurrer,  has  been  pleaded ; 
and,  certainly,  the  facts  pleaded  are  sufficient  to  bar  the  plaintiff's 
action,  if  well  founded:—  There  must  be  judgment  for  the  defend- 
ant, with  leave  to  the  j)laintifr  to  reply. 

Jiidgment  for  the  defendant,  accordingly,  (a) 

(a)  Vide  Kobb  v.  Mfnttgomery,  ante,  p.  15.  and  Hudion  v.  Sun/tj  ante,  p.  24. 


*RooT,  Administratrix  of  Edwards,  against  Taylor.        [  *  137  J 


THIS  was  an  action  of  assumpsit^  tried  at  the  Montgomery  cir- 
cuit, in  November,  1821,  before  Mr.  Justice  Piatt.  The  declara- 
tion contained  counts  for  goods  sold  and  delivered,  the  common 
cDooey  counts,  and  on  an  account  stated.  The  defendant  pleaded 
the  general  issue,  with  notice  of  special  matter  to  be  given  in 
evidence  at  the  trial. 

The  plaintiff  proved  a  debt,  due  from  the  defendant  to  the 
intestate,  amounting,  with  interest,  to  427  dollars  and  21  cents. 
Hie  defendant,  under  the  notice  subjoined  to  the  plea,  offered,  by 
way  of  set-off,  a  promissory  note,  dated  April  2,  1818,  signed  by 
the  intestate,  and  Hugh  Sandford,  by  which  they  promised,  jointly 
and  severally,  to  pay  Newman  Baxter,  or  order,  five  hundred  dol- 
lars, in  one  year  after  date.  It  was  proved  that  the  intestate  died 
on  the  9th  of  Februaryy  1820 ;  and  that,  on  the  13th  or  14th  day 
of  the  same  month,  a  few  dajrs  afler  the  death  of  the  intestate, 
the  defendant  purchased  the  note  of  Baxter,  who  endorsed  the 
same  to  him,  for  240  dollars.  It  was  admitted,  at  the  trial,  that 
at  the  time  the  note  was  so  transferred  to  the  defendant,  three 
jndgments  were  outstanding  against  the  intestate,^  more  than 
sufficient  to  cover  all  his  assets.  The  judge  decided,  that  the 
set-off  could  not  be  allowed,  and  directed  the  jury  that  they 
should  find- for  the  plaintiff,  for  the  amount  of  her  demand ;  and 
the  jury  accordingly  found  a  verdict  for  the  plaintiff,  for  427  dol- 
lars and  21  cents. 

A  motion  was  made  for  a  new  trial. 


In  an-  action 
brouiHit  by  an 
adfJnstrior, 
for  a  debt  due 
to  his  intestate, 
Ae  defendant 
cannot  M/  off"  9. 
debt  due  from 
the  intestate, 
purchased  by 
the  defendant 
after  the  death 
of  the  intestate. 


(b)  ViH.  Budge  v.  Johnson,  5  IVendeWs  Rsp.  2^2.    Fry  v.  Evant,  8  Id.  530,  and  the  cases 
cited. 
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Auguit,  18SS. 


[•138] 


[  *  139  ] 


H.  FUh,  for  the  defendant.  He  cited  10  Johns,  Rep.  366. 
Chitty  m  Bills,  96.  254.  Toller's  Law  of  EreaUorsy  225.  M»»- 
iagu  on  Set-off,  34.  note.     Buller's  N.  P.  180. 

Van  Vechien  and  Baldwin,  contra.  They  cited  6  Term  Rep. 
57.  16  East's  Rep.  J  30.  1  N.  R.  L.  518.  (a)  Montagu  on 
Set-off,  85.  note.  Kilvington  v.  Stephenson,  hilles,*l03.  and 
264.  note.  1  Johns.  Cos.  52.  2  Caine«'«  Cases  in  Error,  312. 
2  Johns.  Rep.  278.     12  /oAiu.  Rep.  346. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  statute,  (1  N.  R.  L.  515.  sess.  36.  c.  56.)  (6)  provides,  that 
if  two  or  more  persons,  dealing  together,  be  indebted  to  each  other, 
or  have  demands,  arising  on  contract  or  credits,  against  each  other, 
and  one  of  them,  or  his  or  her  executors  or  administrators,  sue 
any  one  or  more  of  the  others,  his  or  their  executors  or  adminis- 
trators, in  any  court,  &c.,  if  the  defendant  cannot  gainsay  the 
deed  or  assumption,  upon  which  the  suit  is  brought,  it  shall  be 
lawful  for  such  defendant  to  plead  the  general  issue,  and  give 
notice  in  writing,  with  the  said  plea,  of  what  such  defendant  will 
insist  upon  at  the  trial,  for  his  or  her  discharge,  and  to  give  any  such 
bond,  bilL  receipt,  account,  contract,  credit  or  demand,  so  given  notice 
of,  in  evidence. .  The  act  then  provides,  that  if  it  shall  appear  that 
the  sum  demanded  is  paid,  the  jury  shall  find  for  the  defendant, 
and  he  shall  recover  his  costs ;  if  any  part  shall  be  found  to  be 
paid,  then  so  much  shall  be  discounted,  and  the  plaintiff  have 
judgment  for  the  residue.  If  the  plaintiff  is  overpaid,  then  the 
jury  shall  find  for  the  defendant,  and  certify  the  balance,  whereon 
'the  defendant  shall  have  judgment,  un/eM  the  plaintiff  prosecute 
as  executor  or  administrator,  in  which  case,  the  sum  so  certified  shaU 
be  deemed  a  debt  of  record,  to  be  paid  in  the  course  of  adminis- 
tration. 

Were  the  intestate  and  the  defendant  indebted  to  each  other, 
or  had  they  demands  arising  on  contracts  or  credits  against  each 
other  ?  If  they  were  not  indebted  to  each  other,  or  if  they  had 
not  demands  arising  on  contracts  or  credits  against  each  other, 
the  case  is  not  within  the  letter  or  spirit  of  the  act.  In  Gordon 
V.  Bowne,  (2  Johns.  Rep.  155.]  this  court  held,  that  the  statute 
of  2  Geo,  II.  ch.  22.  s.  13.  wnich  enacts,  that  where  there  'are 
mutual  debts  between  the  parties,  they  may  be  set  off;  and  our 
statute,  which  provides,  that  if  two  or  more  persons,  dealing 
together,  be  indebted  to  each  other,  were  expressions  of  the  same 
import,  and  that  the  English  decisions  upon  the  construction  of 
their  statute,  are  in  point  as  to  the  construction  of  our  act.  In 
Kilvington  v.  Stevenson,  in  a  note  in  Willes's  Rep.  p.  264.  the  'ac- 
tion  was  assumpsit,  as  executor,  for  goods  of  the  testator.  There 
were  two  pleas,  non  assumpsit,  and  a  set-off,  for  a  debt  due  from 
the  testator  to  the  defendant ;  to  this  there  was  a  demurrer,  and 
the  court  held  the  plea  to  be  clearly  bad.  They  said,  this,  was 
not  an  action  for  goods  that  were  in  the  defendant's  hands,  at  the 
testator's  death,  in  which  case.he  might  set  off;  but  for  goods  he 
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{a)  2  Reo.^at,  355.  $  S3. 


(b)  2  Rev.  Siai.  354, 355. 
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lias  taken  possession  of  since  his  death  ;  in  which  case,  to  allow  ALBAPnr, 
the  set-off,  would  be  altering  the  course  of  distribution.  The  .^^JJUJJ^i^ 
decision  in  this  case  was  approved  of  and  confirmed  by  Lord  root 
Mansfieldy  in  Tegetmeyer  v.  Lumlei/y  also  cited  in  the  note  to  ^  ^• 
Willesy  before  referred  to.  There  is  another  class  of  cases,  which 
will  more  forcibly  illustrate  the  construction  to  be  put  on  this 
statute.  In  the  case  of  Ogden  and  others,  assignees  of  Olcott  v. 
Cjwley,  (2  Johns,  Rep.  274.)  the  action  was  by  the  plaintiffs,  as 
assigneei,  under  the  bankrupt  law,  against  the  defendant,  as  sur- 
viving endorser  of  a  promissory  note.  There  was  notice  of  a  set- 
off for  money  lent  to,  and  for  money  had  and  received  by  the 
bankrupt,  before  his  bankruptcy.  The  defendant  gave  in  evidence 
two  checks  issued  by  the  bankrupt,  and  offered  to  prove,  that  one 
of  them,  though  dated  afterwards,  was,  in  fact,  given  antecedent 
to  the  act  of  bankruptcy.  The  ^et-off  was  objected  to,  unless  it 
was  proved,  that  the  checks  were  held  by  the  defendant,  at  or 
before  the  8th  of  October ^  1800,  the  day  Olcott  became  a  bank- 
rupt ;  but  no  evidence  of  the  fact  was  given.  On  this  evidence, 
the  judge  directed  a  verdict  for  the  plaintiffs,  without  allowing 
the  set-off;  and,  on  a  motion  for  a  new  trial,  this  court  confirmed 
the  decision  at  nisi  prius^  and  adopted  the  principle  settled  by  the 
case  of  Dickson  v.  EvanSy,(6  Term  Rep,  57.)  that  it  would  be 
unjust  if  one  person,  who  happened  to  be  indebte4  to  another,  at 
the  time  of  his  bankruptcy,  was  permitted,  by  an  intrigue  between 
himself  and  a  third  person,  so  to  change  his  own  situation,  as  to 
diminish  or  totally  destroy  the  debt  due  to  the  bankrupt.  In  the 
case  of  Dickson  v.  Evans^  Lord  Kenyon  expressed  a  decided 
opinion,  that  there  was  no  difference  in  the  rule  as  to  set-offs, 
under  the  statute  of  set-offs  and  the  statute  5  Geo.  II.  c.  30. ;  so 
that  we  may  consider  the  decision,  in  Dickson  v.  Evans ^  as  appli- 
cable to  the  English  statute  of  set-off,  and,  consequently,  *to  our  [  *  140  ] 
statute.  In  Dale  v.  Cooke^  (4  Johns.  Ch.  Rep.  13.)  the  chancellor 
held  it  to  be  an  established  rule  at  law,  that  if  executors  sue  for  a 
debt  created  to  them  since  the  testator's  death,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the  testator,  as  it  would 
be  altering  the  course  of  distribution*  My  conclusion  is,  that  this 
is  not  a  case  within  the  statute ;  that  the  intestate  and  the  defend* 
ant  never  were  indebted  to  each  other,  and  had  not  demands 
arising  on  contracts  or  credits  against  each  other;  and  that  it 
would  be  unjust,  and  against  the  whole  policy  of  the  statute,  to 
allow  a  set-off  of  a  debt  acquired  against  the  estate  of  a  deceased 
person,  subsequent  to  his  death. 

Motion  for  new  trial  denied. 
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^'""^  Field  against  Park 

Park. 

Service,  on  a  AFTER  the  notice  of  a  motion  in  this  cause,  and  affidavit 
Sunday,  of  a  ^f  ^^g  scrvlce  wcFC  Fcad,  the  counsel  for  the  defendant  raised  a 
davits,  w  other  preliminary  objection  to  the  regularity  of  the  service  of  the  notice, 
P*P«"»  uT^^'h**  ^l^^gh  more  than  four  days,  exclusive  of  the  day  of  service,  on 
fonndatioo  of  a  the  grouud  of  its  having  been  made  on  a  Sunday, 

motion    for    a 

and'void.^^)*'  Per  Curiam,  This  point  has  never  before  been  presented  to 
the  court :  we  are,  therefore,  entirely  unshackled  by  any  former 
decision ;  and  are  at'liberty  to  adopt  such  rule,  as  good  order  and 
the  spirit  of  the  5th  section  of  the- act  for  suppressing  immorality, 
(2  if.  jl.  L.  195.  sess.  36.  c.  24.)  may  require.  That  section 
forbids  the  service,  on  Sunday ^  of  any  writy  process,  warrant,  order, 
judgment  or  decree,  in  civil  causes;  and  declares  the  service 
thereof  to  be  void,  and  the  person  executing  the  same  liable^  for 
damages  at  the  suit  of  the  party  aggrieved.  Our  statute,  in  \his 
respect,  is  substantially  a  transcript  of  the  statute  29  Car.  II.  ch« 
7.  s.  6. ;  and,  under  that  statute,  it  has  been  decided,  that  a  rule 
nisi,  for  an  attachment  for  non-payment  of  money,  could  not  be 

I  •  141  ]  served  *on  Sunday.  (8  Term  Rep.  86.)  In  that  case,  Lord  Kenyan 
expressed  an  anxious  wish  to  preserve,  as  much  as  possible,  n 
strict  attention  to  the  Sabbath.  It  has  been  held,  also,  that  ser- 
vice of  a  copy  of  process  on  a  Sunday^  was  absolutely  void ;  arid 
Lord  Ellenho'^oueh  said,  it  was  matter  of  public  policy,  that  no 
proceedings  of  the  nature  described  in  the  statute,  should  be  had 
on  Sunday.  (3  EasVs  Rep.  155.)  It  has  also  been  decided,  that 
notice  on  a  Sunday,  of  a  plea  being  filed,  was  irregular  and  invalid ; 
and  Lord  Elknborough  observed,  "That  all  notices,  on  which 
rules  are  made,  are  process,  in  respect  to  the  subject  matter,  not 
indeed  process  in  respect  to  the  writ,  but  process  in  respect  to  the 
rule."  It  is,  in  effect,  a  summons  to  the  opposite  party  to  appear 
in  court,  and  defend  himself  against  a  rule  to  be  applied  for,  and 
may,  therefore,  sfo  far  be  regarded  as  process,  and,  consequently, 
within  the  general  purview  of  the  statute. 

It  would  be  highly  unbecoming  to  allow  persons,  under  all 
circumstances,  and  on  any  part  of  the  Sabbath,  the  right  to  serve 
notices  and  papers  in  the  progress  of  a  suit.  The  right  to  serve, 
implies  a  duty  to  receive  them ;  and,  with  respect  to  many  persons, 
this  might,  and  probably  would,  violate  their  religious  feelings 
and  principles.  Such  service  must  be  inhibited  wholly,  or  al- 
lowed under  all  circumstances ;  for  it  is  impossible  to  regulate 
the  practice.  We  think  ourselves  required  by  the  statute,  and 
the  moral  and  religious  sense  of  the  community,  to  say,  that  no 
notice,  which  is  to  be  the  foundation  of  a  rule,  can  be  served  on  a 
Sunday,  and  we,  therefore,  deny  the  motion. 

Motion  denied. 

(a)  Vid.  Stonj  v.  Efliott.  9  Cow.  Rep.  27.    So  the  suinf  a  writ  on  Sundatf,  by  ilefeudant'c 
endorsing  his  appearance.     Vanderpool  ▼.  Wrigktf  1  Cow.  Rep.  209,  210.  noic  a, 
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ALBANY, 
August,  182JB 

*Frear  against  Evertson.  frear 

^  V. 

^  EvzRTsozr. 

THIS  was  an  action' of  assumpsit^  tried  at  the  Dutchess  circuit,     ^1^^^    •!, 
in  Aprily  1821.     The  declaration  contained  the  common  counts  plaintiff    had, 
for  eoods  sold  and  delivered,  money  paid,  (fee.     Plea,  non  assump-  Previous  to  th« 

•^        -.1.         ^-  r  *     ir         J      r  •   1  ^x        *     i.        •  •      *"'^     assigned 

nty  with  notice  of  a  set-on,  and  of  special  matter  to  be  given  in  his  interest  ia 
evidence  at  the  trial,  ^^^  f^^^.  <>' 

At  the  trial,  the  plaintiff  proved  his  demand  against  the  de-  of^'which^  '£ 
fendant,  for  goods  sold  and  delivered  to  the  defendant,  amounting  ^otke**"^  ^"^ 
to  350  dollars  and  99  cents.  The  defendant  then  offered  to  set  dence'  of  eoa- 
off  his  demand  against  the  plaintiff  pursuant  to  the  notice  an-  ^®^jjj"''  '^^ 
nexed  to  his  plea,  and  produced  a  bill  of  the  particulars,  a  copy  by  him,  as  to 
of  which  had  been  served  on  the  plaintiff.     He  then  called  a  ^^  ^TV^i  °^ 

...  1    •    ,«/T»     •  .1  .      n   ^^     aerenaant 

Witness  to  prove,  that  the  plaintin,  since  the  commencement  of  aeainst  him, 
the  present  suit,  had  admitted  and  confessed  that  the  items  of  the  I?!5?k"1^'™: 
account,  onered  as  a  set-on  by  the  deiendant,  were  due  to  him  so  assigned,  or 
from  the  plaintiff,  as  stated  in  the  bill  of  particulars.  The  coun-  ^'^^""If  {^ 
sel  for  the  plaintiff  objected  to  the  evidence,  and  to  the  admission  assignee,  for 
of  any  confession  from  the  plaintiff,  on  the  ground  that  he  had  Jil5°*®suit*^2 
previously  assigned  his  demand  agunst  the  defendant.  An  as-  prosecuted,  it 
signment  by  deed  was  produced  and  proved,  executed  by  the  '"N^TM^'the 
plaintiff,  Frear,  to  one  A.  G.  Thompson^  dated  the  29th  of  Maj/y  plaintiff  be  a 
1819»  assigning  to  him,  among  other  things,  his  claims  and  de-  Jif^da/r'  *^o 
mands  against  the  defendant,  as  security  for  a  debt  due  from  the  prove  the  ««<- 
plaintiff,  Frear^  to  the  said  Thompson,  who,  after  paying  and  satis-  ^'^l  defend^ 
fying  the  principal  and  interest  due  to  him,  out  of  the  moneys  to  ant,  in  sach  a 
be  collected  by  him  from  the  debts  so  assigned,  was  to  return  the  ^^'  ^  ^ 
books  of  accounts,  <&c.,  to  the  plaintiff,  Frear,  and  the  assignment  the  record  caa- 
tbereupon  to  be  void.  Notice  of  this  assignment  was  given  to  nessXies«^by 
the  defendant,  Evertson,  soon  after  it  was  made.  It  was  admit-  consebt  of  the 
ted  that  the  demand  of  Thompson  had  not  been  satisfied,  and  that  j^jlre^waf  ** 
the  present  suit  was  brought  by  him,  and  prosecuted  for  his  bene- 
fit. The  judge  overruled  the  evidence  of  the  admission  and  con- 
fession of  the  plaintiff. 

•The  defendant  then  offered  to  call  the  plaintiff,  to  prove  the       [  *  143  ] 
account  of  the  defendant,  and  that  the  same  was  due  before  the 
assignment  was  made,  and  before  this  suit  was  commenced ;  but 
the  judge  rejected  the  witness. 

A  verdict  was  tnken  for  the  amount  of  the  plaintiff^s  account, 
being  350  dollars. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 

X  Tallmadfre,  for  the  defendant.  He  cited  PeaWs  Evid.  149. 
(154.)  156.  (162.)  I.Phillips's  Evid.  57.  Steel  v.  Phcmix  Ins.  Co. 
3  Binney's  Rep.  306.  MClenachan  v.  Scott,  2  Dallas's  Rep.  172. 
note.  ifVEwen  v.  Gibls,  4  Dallas's  Rip.  137,  Dunn  v.  Simpson's 
Lessee,  6  Binney's  Rep.  178.  2  Bay's  Rep.  93.  Norden  v.  Wil" 
liamson,  1  Taunt.  378.     Gilpin  v.  Vincent,  9  Johns.  Rep.  219. 

la)  Stajcrd  v.  Rensselaer,  9  Coir,  Rep.  316. 
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ALBANY,     Stockham  V.  JontSy  10  Johns.  Rep,  21,  22.  Brntermtm  v.  Radenius^ 
^^^^^;J^  7  rem  Uep.  663. 

Oakleyy  contra.     He  cited  Phoenix  ?.  h^ahom^  5  Johns,  Rep^ 
GoRHAH.     417^-426.      Jacksony   ex   dem.    Goodrichy  v.    Ogden^  4   Johns. 
Rep.  140. 

Per  Curiam.  The  questions  in  this  case  are,  1 .  Whether  the 
admissions  of  the  plaintiff,  after  he  had  assigned  his  interest  to 
another,  could  be  given  in  evidence  for  the  defendant,  \iho  had 
notice  of  the  afsignment.  2.  Whether  the  plaintiff  could  be  a 
witness  for  the  defendant,  when  objected  to  by  the  plaintiff's  coun- 
sel, after  proving  the  assignment  and  notice. 

The  judge,  at  the  trial,  excluded  the  evidence,  and  rejected  the 
witness  ;  and  we  see  no  ground  to  doubt  the  correctness  of  his  de- 
.  cjsion.  Having  assigned  his  interest  in  the  chose  in  action,  Frear 
cdild  not  impair  that  interest  by  any  confessions  made  by  him  to 
i\  c  prejudice  of  his  assignee.  As  to  his  being  a  witness,  that  he 
w«is  a  party  to  the  record  was  enough  to  exclude  him,  unless  by 
c<>i/sent  of  the  real  parties  in  interest.  But  F.  was  not  merely  a 
nominal  plaintiff.  According  to  the  terms  of  the  assignment, 
there  was  contingent  resulting  benefit  to  him.  The  c7se  of  JBauer- 
nan  *v.  Radenius  (7  Tei-m  Rep.  663.)  is  clearly  distinguishable 
iiom  the  present  case.     The  plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 


[  *  144  ] 


Chamberlain  against  Gorham. 

intefesi  m*4  b^  ^^  ERROR,  to  the  Court  of  Common  Pleas  of  Seneca  county. 
6.  witness  to  Gorham  brought  an  action  of  assumpsit  against  Chamberlain,  in 
cmai  ibe  In*  ^^^  court  below,  and  declared  on  a  promissory  note  made  by  the 
of  the  note,  or  defendant  (C)  to  the  plaintiff,  (G.)  for  100  dollars,  payable  in 
whidbT^*'  suU  f^""*  ycars  after  date.  The  note  was  not  made  payable  to  order,  or 
is  brought,  in  negotiable.  The  declaration  averred  a  loss  of  the  note,  and  con- 
dlwc''  '*  plr^  tained  the  usual  money  counts. 

proof  to  the  At  the  trial,  Jacob  Faffleman  was  called  as  a  witncFs  for  the 
tonis°of*su"h  plaintiff,  and  testified  that  he  was  the  party  beneficially  interested 
note,  or  instru-  in  the  note,  which  he  received  of  Anthony  Snyder,  for  a  horse ; 
"mire a  note  ^^^t  it  was  dated  November  9,  1816,  for  100  dollars,  payable  three 
is  not  ncg^oiia-  years  after  date,  to  the  plaintiff,  Gorham.  The  plaintiff  then 
takehi^u^yoc'i  called  A.  Snyder  as  a  witness,  who  testified,  that  the  note  in 
to  all  the  equity  question,  with  others,  was  given  by  the  defendant  to  the  plaintiff, 
fween^he  orU  ^^  V^^^  of  the  consideratiou-money,  on  the  sale  and  conveyance  of 
Kjnai  parties  ai  land,  and  was  dated  November  9,  1816,  for  100  dollars,  payable  to 
dMigvmcni.  ^^^  ^^^^  plaintiff,  but  not  negotiable,  three  years  after  date.     That  the 

A  notice  ae-  , 

companyin^  a  plea  of  the  general  issue,  ought  to  be  so  particular  as  to  enable  the  plaintifT  to  come  prepared  to 
meet  the  facu  stated  m  such  notice. 


(a)  Vid.  WiUon  v.  Oale,  4  WenMP^  B^ 
vU,5  2d,  123 
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Per  Curiam*  There  is  no  doubt  that  the  party  in  interest  may 
be  allowed  to  testify  to  the  court,  upon  the  preliminary  point,  as 
to  the  loss  of  the  note  or  instrument,  '^in  order  to  introduce  to  the 
jury,  parol  evidence  of  its  contents.  {Jackson  v.  Frier,  16  Johns. 
Rep.   193.) 

The  defence  set  up  by  the  defendant,  if  proved,  would,  undoubt- 
edly be  valid,  notwithstanding  the  assignment  of  the  note,  and 
not'ce  of  such  assignment;  for  the  note  not  being  negotiable,  the 
assignee  must  take  it  subject  to  all  the  equity  existing  at  the  time 
of  the  assignment  and  notice ;  and  here,  the  equity  or  ground  of 
defence  was  coeval  with  the  date  of  the  note.     But  the  notice 
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*iote  was  assigned  to  him,  soon  after  it  was  made,  and  that  he  albai<^ 
gave  notice  of  the  transfer  to  the  defendant,  in  December,  1816,  ^^^JfUJ^^i^ 
and,  in  January,  1817,  forbade  him  to  pay  the  note  to  any  other 
person.  That  soon  after  such  notice,  the  witness  transferred  and 
delivered  the  note  to  Jacob  Fagleman,  in  payment  f  jr  a  horse. 
The  defendant  objected  to  the  evidence,  on  the  ground,  that  the 
note,  the  existence  of  which  was  proved,  varied  from  the  one  de- 
scribed in  the  plaintiff's  declaration,  as  having  been  lost.  *But 
the  court  decided  that  the  evidence  was  admissible,  under  the 
money  counts. 

The  defendant  then  offered  to  prove,  by  way  of  defence,  that 
when  he  gave  the  note  in  question,  (which  was  for  the  price  of 
land  bought  of  the  plaintiff,)  the  plaintiff  gave  him  a  covenant, 
that  if  there  should  appear  to  be  any  judgments,  or  liens  on  the 
land,  the  defepdant  might  pay  the  amount  of  such  encumbrances, 
and  th  it  such  payments  should  operate  to  discharge  and  satisfy 
the  note ;  and  that,  in  fact,  there  were  such  judgments  which 
bound  the  land  ;  and  that  he  had  been  obliged  to  pay,  and  had 
paid,  more  than  the  amount  of  the  note,  to  redeem  the  land. 

The  plaintiff  objected  to  this  evidence  :  I.  Because,. it  could  be 
no  defence  against  the  assignee,  who  was  the  real  plaintiff,  and 
^ho  had  given  notice  of  the  assignment,  i&c.  2.  Because  the  evi- 
dence was  not  admissible  under  the  notice  subjoined  to  the  plea  of 
the  general  issue,  which  was,  in  general  terms,  that  the  defendant 
would  prove  that  there  were  divers  judgments,  at  the  time  of  the 
s^e  of  the  land,  &c.,  outstanding  against  the  plaintiff,  which  were 
a /ten  on  the  land,  &c. ;  and  which  the  defendant  was  obliged  to 
pay,  and  did  pay,  in  order  to  prevent  a  sale  of  the  premises,  <Slc.; 
but  without  specifying  any  particular  judgment,  so  as  to  enable 
the  plaint  ff  to  know  in  whose  favor,  at  what  time,  and  in  what 
court,  such  judgments  were  obtained,  so  as  to  enable  him  to  be 
prepared  to  prove  that  they  were  fraudulent,  and  had  been  re- 
versed, or  otherwise  satisfied  and  vacated. 

The  court  decided  that  the  notice  was  defective,  for  want  of 
such  specification  ;  and  the  evidence  was,  accordingly,  rejected. 
The  jury  found  a  verdict  for  the  plaintiff,  for  the  amount  of  the 
note,  on  which  the  court  rendered  judgment. 

On  the  return  to  the  writ  of  error,  the  cause  was  submitted  to 
the  court  without  argument. 
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ALBANY,     accompanying  the  plea  waft  defective,  for  the  reasons  stated  in  the 
Augusi^js^  co^rt  below ;  and  the  jadgment  mast,  tiiere&*re,  be  affirmed. 

RoBivsoir 

V.  Judcment  affirmed. 


Aifjtft. 


Robinson  against  AMt:s,  impleaded  with  Allen. 

Where  there  THIS  was  an  action  of  assumpstty  on  a  bill  of  exchange  drawn 
of*  tbe^draw^  ^y  the  defendants,  merchants  in  AugustOy  in  the  state  of  Georgia, 
in  the  hands  of  on  the  6th  oT  Morch,  1819,  upon  Townsend^nd  White,  merchants, 
if^al^bTSmc  '"  ^^^  ^^^7  ^^  New- York,  for  five  handred  dollars,  payable  sixty 
the  bin  is  drawn,  days  after  sight,  to  Stcnr  and  Ross,  or  order,  by  whom  it  was  e«- 
oimstaii^  ^"  dorsed  to  the  plainttflf.  The  cause  was  tried  at  the  Neto-  York 
sufficient  to  in-  Sittings,  in  June,  1821,  before  the  chief  justice.  The  bill  was  pre- 
b!e*exp^t'lS?on  scntcd  for  acceptance  on  the  20th  of  May,  1819,  and  notice  of 
that  the  bill  will  non-acceptanco  sent,  by  mail,  on  the  next  day,  to  the  drawers,  by 
paid^^rdiw-  a  notary,  directed  to  them  at  Avgusta,  in  Georgia.  On  the  25icl 
cr  is' entitled  to  of  July,  1819,  the  same  notary  presented  the  bill  to  the  drawers  for 
ho^H^  and^to  payment,  which  they  refused,  alleging  the  want  of  funds.  Notice 
due  diligence  of  non-payment  was  sent  through  the  post-office,  two  or  three  days 
[  *  147  ]  afterwards,  ^addressed  to  the  defendants,  at  Savannah,  in  Georgia. 
wenSofS'*'***''  Toumsend,  one  of  the  drawees,  who  was  a  witness  for  the  plain- 
As,  where  tiff,  testified,  that  on  the  20th  of  May,  1819,  the  drawees  had  no 
IngT'tod^^aa  ^""^^  '"  ^^^^^  hands  belonging  to  the  defendants,  and  had  then 
open  account  accepted  drafts  to  the  amount  of  three  or  four  thousand  dollars 
drawer"  md  ^^^  ^^^^  ^^cy  had  funds  of  the  defendants,  and  that  this  was  the 
thedrawee,and  last  bill  drawn  by  them.     That  the  want  of  funds  proceeded  from 

received  c^^  *  *^"  '"  ^^^  P*^*^®  ^^  cotton  shipped  by  the  defendants,  to  T.  and 
siderebie  ship-  fV, ;  that,  by  an  agreement  between  them,  the  defendants  were 
f?om*the  drw!  authorized  to  make  purchases  of  cotton,  on  the  joint  account  of 
cr,  and  accept-  thcmselves  and  T,  and  fV.,  and  to  draw  on  T.  and  fV.  for  the 
bais,  bJl'^n  w!  amount.  That,  on  the  26th  of  April,  1819,  T.  and  fV.  stopped 
count  of  a  fall  paynxent.     That  after  the  6th  of  March,  and  before  the  failure  of 

Se^^^fton*  iu  '^'  *"^  ^'f  ^^^7  ^^^  received  a  considerable  amount  of  cotton 
value  was' not  from  the  defendants,  but  had  accepted  the  bills  of  the  defendants 
sSISint  *Sf  tb^  ^^  a  larger  amount  than  the  value  of  the  cotton  so  shipped,  and 
accepted  bills,  the  difference  was  owing  to  a  loss  on  the  cotton  shipped ;  that,  if 
51!^^*  '^Sl  ^he  defendants  were  to  pay  all  the  bills,  T.  and  W.  would  owe  them 
therefore,  prol  five  or  six  thousand  dollars ;  but  if  T.  and  W,  were  to  take  up  all 
^or^^Jneid,  ^*^®  ^'"s»  ^^^  drawees  would  owe  them  three  or  four  thousand 
t)iat  the  drawer  dollar^.  It  was  provcd,  that  the  mail,  which  left  Augusta  about 
iToUccTiSd^n^  the  10th  of  March,  was  lost;  and  that  the  mail  goes  from  that 
lice,  sent  by  place  to  New-York,  in  ten  days,  and  leaves  the  former  plctce  three 
dliy' 'aOM  pro-  t^^s  a  Week.  That  where  bills  are  remitted  by  merchants,  it  is 
(est,  was  suffi.  the  usual  course  to  send  the  bill  by  one  mail,  and  to  advise  by 

cieiil.  (a)  aL-,        ^ 

Where  a  bill   ^^^  ^^^^'  , 

is  drawn  pay-      A  verdict  was  taken  for  the  plaintiff,  for  five  hundred  and 

able  at  sight,  or 

n  certain  number  of  days  after  sight,  there  is  no  fixed  rule  for  its  presentment ;  but  the  bolder  is  bound  to  ns« 

due  diligence,  and  put  the  bill  into  circulation. 

(a)  Van  Wart  v.  SmiUif  1  WendeWs  Rep,  219.    Aymar  v.  Be^t,  7  Cow.  Rep,  705.    NiehoU  v.  CfoUtmitk 
M'endeUt  Rep.  ir»0. 
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teveuty-two  dollars,  subject  to  the  opinion  of  the  court  on  a  case,     ALBANY, 
OS  above  stated.  ^"s^^' '®» 

A.  Talhnai^e  and  P.  Rtigghfy  for  the  plaintiff,  contended,  1. 
That  the  bill,  having  been  duly  presented,  and  protested  for  non* 
acceptance,  and  notice  thereof  given,  the  action  might  be  main- 
tained, without  showing  a  presentment  for  payment.  A  notice  of 
non-acceptance  is  required  to  enable  the  drawer  to  draw  his  funds 
out  of  the  hands  of  the'^drawee.  There  is,  then,  no  reason  for 
requiring  a  notice  of  non-payment. 

2.  That  there  was  due  notice  of  the  non-acceptance  of  the  bill, 
at  least,  prima  facie ;  (Miller  v.  Hackleyy  5  Johns.  Rep.  375.)  and 
it  was  not  necessary  for  the  plaintiff  to  aver  or  prove  a  protest  for 
non-payment.  {Mason  v.  Franklin,  3  Johns.  Rep.  202.  fVeldon 
V.  Buck,  4  Johns.  Rep.  144.     5  Johns.  Rep.  375.) 

Buckleif  and  Slosson,  contra.  I.  We  admit  the  general  rule, 
that  where  a  drawer  has  no  funds  whatever  in  the  hands  of  the 
drawee,  he  is  not  entitled  to  notice  of  the  dishonor  of  his  bill. 
The  rule  was  first  laid  down  in  the  case  of  Bickerdike  v.  Bolhnar, 
(1  Term  Rep.  405.)  that  a  want  of  effects  would  excuse  a  want  of 
notice.  But  the  English  judges  have  since  expressed  their  regret, 
that  the  strict  general  rule  was  departed  from,  in  that  case ;  and 
it  has  been  frequently  decided  since,  that  where  there  are  deal- 
ings between  the  parties,  and  there  is  a  fluctuating  balance  be- 
tween them,  or  the  drawer  has  reason  to  believe  that  he  has, 
at  the  time,  or  that  there  will  be,  funds  in  the  hands  of  the 
drawee,  when  the  bill  becomes  due,  he  is  entitled  to  notice  of  the 
dishonor  of  his  bill.  (Legge  v.  Thorpe,  12  East,  171.  2  Camp. 
iV.  P.  Rep.  503.  3  Camp.  N.  P.  217.  334.  Brown  v.  Ma^, 
15  East,  216.  Rucker  v.  Hiller,  16  East,  43.)  And  the  princi- 
ple of  these  decisions  has  been  fully  recognized  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Frenches  Executrix  v. 
TTie  Bank  of  Columbia,  (4  Cranch,  141.)  Here,  there  had  been 
extensive  dealings  between  the  drawers  and  drawees,  and  an  open 
account.  The  drawees  went  on  accepting  and  paying  bills  down 
to  the  25th  of  April,  1819 ;  and  it  was  owing  merely  to  the  fall 
in  the  price  of  the  cotton^,  that  the  effects  were  not  sufficient  to 
pay  the  bill  in  question.  There  is  not,  then,  the  least  ground  to 
excuse  a  want  of  diligence,  for  want  of  funds.  But  Chief  Justice 
Marshall,  in  the  case  in  4  Cranch,  puts  it  on  the  ground  of  fraud 
in  the  drawer,  in  drawing  bills,  when  he  knows  that  he  has  not 
any  funds  at  all  in  the  hands  of  the  drawee.  And  in  Claridge  v. 
Dalton,  (4  Maule  and  Selw.  Rep.  226,  230.)  the  rule  in  Bickerdike 
*v.  Bolbnar  is  again  mentioned,  with  resret,  and  confined  to  the 
case  where  the  bill  is  drawn  without  any  funds  in  the  hands  of  the 
drawee,  or  any  reasonable  expectation,  that,  in  the  ordinary  course 
of  business,  it  would  be  accepted  and  paid. 

2.  Then,  was  the  bill  presented  in  a  reasonable  time?  The 
law  on  this  subject  is  clearly  laid  down  in  the  case  of  MuUiman 
r.  D'Eguino,  (2  H.  Black.  565.)  Chief  Justice  Ei/re  says, «  What 
is  reasonable  time  must  depend  on  the  particular  circumstances  of 
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ALBANY,  the  case ;  and  it  must  always  be  for  the  jury  to  determine,  whether 
^^^^^^[}^\  any  laches  is  imputable  to  the  plaintiff."     Butler,  J.,  says,  the  only 

RoBiHsoH  I'ulc  that  he  knew  of,  applicable  to  all  cases,  was,  that  due  diligence 
^-  must  be  used.     And  that  as  to  laches^  in  regard  to  bills  payable 

at  sight,  or  a  certain  time  after  sight,  there  was  a  further  rule, 
namely,  that  the  bill  ought  to  be  put  into  circulation.  That  as 
to  notice,  it  was  clearly  sufficient  to  send  it  by  the  ordinary  mode 
of  conveyance.  These  rules  have  been  frequently  recognized.  If  the 
parties  live  in  the  same  place,  the  bill  ought  to  be  presented  the 
same  d^y.  If  the  parties  entitled  to  notice  live  in  another  place, 
or  abroad,  it  ought  to  be  sent  by  the  next  or  earliest  conveyance. 
(2  TaunL  287.  2  Camp.  N.  P.  Rep.  537.  16  East,  248.  7 
Taunt.  159.  397.  Chitty  on  Bills,  ^^  201.  Bayley  on  Bills, 
65.  Kyd  on  Bills,  1 17.)  Admitting  that  one  mail  was  lost,  yet 
the  bill  ought  to  have  been  sent  by  the  next,  or  put  into  circula- 
tion the  very  first  opportunity.  There  is  no  evidence  that  the 
bill  was  negotiated  in  due  season ;  nor  is  the  delay  sufficiently  ac^ 
counted  for. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  questions  in  this  case  are,  1.  Whether  the  bill  was  trans- 
mitted in  due  time ;  and,  2.  Whether  the  want  of  funds  in  the 
hands  of  the  drawees,  will  excuse  the  delay  in  presenting  the  bill, 
or  the  irregularity  in  the  notice  of  the  non-payment  of  it. 

I  am  entirely  satisfied  that  there  is  no  foundation  for  saying,  the 
defendants  are  precluded  from  setting  up  laches,  because  they  had 
no  right  to  draw  the  bill.  The  case  o(  Bickerdike  v.  BoUmar,  (1 
[  *  150  ]  Term  Rep.  405.)  is  considered  *the  first  case  deciding  that  notice  to 
the  drawer  of  the  dishonor  of  the  bill  was  unnecessary ;  and  in  that 
case  the  drawer  had  no  funds,  and  knew  he  had  none,  in  the  hands 
of  the  drawee.  The  drawing  the  bill  was  considered  a  fraud,  and 
it  was  held  that  he  was  not  entitled  to  notice,  and  could  mi  be 
injured  by  the  want  of  it.  It  has,  howeVer,  since  that  case,  re- 
peatedly been  decided,  that  where  there  are  any  fiinds  in  the  hands 
of  the  drawee,  so  that  the  drawer  fi2LS  a  right  to  expect  the  bill 
will  be  paid,  or  where  there  are  not  any  funds,  yet  if  the  bill  was 
drawn  under  such  circumstances  as  induced  the  drawer  to  enter- 
tain a  reasonable  expectation  that  the  bill  would  be  accepted  and 
paid,  the  person  so  drawing  it  is  entitled  to  nofice ;  and,  afor-- 
tiori,  he  is  entitled  to  have  the  bill  duly  presented.  The  rule  is 
correctly  laid  down  in  Claridge  v.  Dalton,  {4  MatUe  and  Selw.  229.) 
by  Lord  EUenborough.  The  principle  which  has  been  stated  is 
very  ably  supported  by  Chief  Justice  Marshall,  in  French  v.  The 
Bank  of  Columbia,  (4  CrancVs  Rep.  153.)  where  the  principal 
authorities  are  reviewed.  There  is  nothing  more  important,  than 
that,  in  questions  of  a  general  mercantile  nature,  there  should  be 
a  uniformity  of  decision ;  and,  although  the  justice  and  equity  of 
this  rule  may  not,  in  some  cases,  be  perceived,  where  the  payee 
has  purchased  a  bill,  and  it  is  drawn  in  good  faith,  and  no  conceiv- 
able loss  has  happened  by  the  want  of  notice ;  yet,  as  there  may 
be  cases  where,  though  there  were  no  funds  in  the  hands  of  the 
drawee,  the  drawer  may  h^  injured  by  the  want  of  notice,  it  is 
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oetter  that  the  rule  on  the  subject  should  be  general  and  uniform 
throughout  the  mercantile  world. 

In  th  ^  case  of  Miller  v.  Hackley,  {5  Johns.  Rep.  375.)  Weldon 
ftnd  Fan  ^ss  v.  Buck  and  another,  (4  Johns.  Rep.  144.)  and  Mo^on 
ind  Sned*.  •  v.  Franklin,  (3  Johns.  Rep.  202.)  it  was  decided,  that 
/a  bill  'vas  presented  for  acceptance,  and  tne  drawee  refused  to 
iccept  u ,  and  notice  thereof  was  duly  given,  a  demand  of  pay- 
ment, and  notice  of  a  refusal  to  pay,  was  unnecessary,  because  the 
drawer  was  fixed  already. 

2.  The  only  remaining  question,  then,  is,  whether  there  was 
ladies  in  presenting  the  bill  for  acceptance ;  for  there  is  no  *doubt 
that  regular  notice  was  given  of  the  refusal  to  accept  the  bill,  the 
day  subsequent  to  the  demand.  I  do  not  find,  that  where  a  bill 
of  exchange  has  been  drawn  payable  at  sight,  or  any  specified 
number  of  days  after  sight,  that  there  is  any  definite  or  fixed  rule 
when  the  bill  shall  be  presented  for  acceptance,  other  than  this, 
that  due  diligence  must  be  used.  And  it  is  certain,  that  with  re- 
spect to  such  bills,  and  particularly  where  they  are  negotiated  by 
the  payee,  there  is  much  more  latitude,  as  to  the  time  of  present- 
ment, than  where  the  bill  has  a  fixed  period  of  payment.  In  the 
case  of  Muiliman  v.  D^EguinOy  (2  H.  BL  Rep.  565.)  which  is  a  very 
leading  case  on  this  subject,  the  judges  felt  the  difficulty  of  saying 
at  what  time  such  a  bill  should  be  presented  for  payment.  Ch. 
J.  Eyre  observed,  that  the  courts  had  been  very  cautious  in  fixing 
any  time  for  an  inland  bill,  payable  at  a  certain  period  after  sight, 
to  be  presented  for  acceptance.  He  said,  that  if,  instead  of  draw- 
ing their  foreign  bills  payable  at  %isances^  in  the  old  way,  merchants 
cho^e,  for  their  own  convenience,  to  draw  them  in  this  manner, 
and  to  make  the  time  commence  when  the  holder  pleases,  he  did 
not  see  how  the  courts  could  lay  down  any  precise  rule  on  the 
subject.  But  he  thought  the  holder  was  bound  to  present  the 
bill  in  a  reasonable  time,  in  order  that  the  period  might  commence 
from  which  the  payment  was  to  take  place ;  and  that  what  was 
reasonable  time  must  depend  on  the  particular  circumstances  of 
the  case.  Bullery  J.,  said,  that  he  thought  a  rule  might,  thus  fai; 
be  laid  down  as  to  laches,  with  regard  to  bills  payable  at  sight,  or 
a  certain  time  after  sight,  namely,  that  they  ought  to  be  put  in 
circulaion.  If  they  are  circulated,  he  said,  the  parties  are  known 
to  the  world,  and  their  credit  is  looked  to ;  and  if  a  bill,  drawn 
at  three  days'  sight,  was  kept  out  in  that  way  for  a  year,  he  could 
not  say  there  would  be  laches:  but  further  than  that,  no  rule  could 
be  laid  down.  Heath,  J.,  observed  that  no  rule  could  be  laid 
down  as  to  the  time  for  presenting  bills,  payable  at  sight,  or  a 
giren  time  after ;  that  in  the  French  ordinance  of  1673,  (Posileth' 
waiters  Diet.  tit.  Bills  of  Exchange,)  it  is  said,  that  a  bill,  payable 
at  si^ht,  or  at  will,  is  the  same  thing,  and  that  this  agreed  with 
Marzus. 

♦Now,  here,  the  bill  was  put  in  circulation  hy  Ross  and  Starr; 
and,  although  it  is  probable,  that  the  first  of  exchange  was  lost,  by 
the  loss  of  the  mail,  we  are  not  authorized  to  consider  that  as  a 
bet  in  the  case ;  but  I  cannot  say,  that  upon  such  a  bill  there 
has  been  laches.    We  perceive  how  extremely  cautious  the  judges 
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ALBANY,    were,  in  the  case  cited  in  laying  down  any  rule.     The  evident  in« 

August,  1822.   clination  of  their  minds  was,  that  when  the  payee  put  the  bill  m 

Ahdrus      circulation,  the  subsequent  holder  was  not  bound  to  any  strict 

V-  presentment.     The  drawers  of  the  bill  evidently  did  not  mean  to 

ARiJ'G-  .  Yiiji'ii  the  time  of  presentment,  by  making  the  bill  payable  atl^ixty 

days  after  sight.     They  meant  to  give  a  latitude,  as  to  time,  to  the 

holder ;  and  my  conclusion  is,  that  there  is  not  such  laches  as  will 

discharge  the  drawers. 

Judgment  for  the  plaintiflT. 


[  •  153  ]  *Andrus  against  Waring  and  others. 

Toadcciara-  THIS  was  an  action  of  debt  J  on  the  penalty  of  a  bond,  executed 
ure"Xahy  of  II  ^y  the  defendants,  mUiam  fVaritig,  WiUiam  Baker,  WUIiam 
bond,  executed  Vaugkati^  Abiaihav  fValdOy  and  A,  Pease,  to  the  plaintiflf,  as 
i°  Mf  co^:  sf^eritr  of  the  county  of  Jefferson,  on  the  20th  of  August,  1816. 
ditioncd  '  that  The  Condition  of  the  bond  was,  **that  if  A.  Waldo  (one  of  the 
Jnd  dSy  tc"  defendants)  shall  well  and  duly  perform  the  office  of  deputy  sher-^ 
form  the  office  iff,  in  all  things,  according  to  law,  and  shall  render  a  just  and  true 
sheriff  dtc'^wj?  *iccount  of  all  business  that  shall  come  into  his  hands,  as  a  deputy 
Kinder  a  'just  sheriff  ought  to  do^  according  to  the  best  of  his  abilities,  then  the 
count  *"of  *di  obligation  to  be  void."  The  declaration  was  in  the  usual  form. 
r*1541  ^^^  defendants  pleaded,  1.  Nan  est  factum.  *2.  After  craving 
business  that  Oyer  of  the  coudition  of  the  bond,  non  damnificatus.  To  the  second 
hu*^hand"™  & '**  P'^^'  ^^®  plaintiff  filed  three  replications,  assigning  breaches  in 
nin  damrdjica'  cach.  In  \\iQ  first,  that  tho  Said  A.  fV.,  while  a  deputy  under  the 
Irtod"icr\m  P^^''^^ifl»  ^'^  ^^^  ^^'y  perform  the  office,  &c.,  nor  render  a  true 

if  it  were,  the  defendant,  after  pleading*  such  a  plea,  cannot  rejoin,  confessing  and  avcNdin^  the  action,  for  diat 
would  be  a  departure,  and  the  rejoinder  would  l>c  bad,  on  /reticral  demurrer,  (a) 

A  rejoinder,  in  answer  to  a  breach  assig-ncd  in  the  replication,  of  negligence  m  W.,  the  deputy,  in  the  execu- 
tion of  process,  &c.,  delivered  to  him,  that  he  was  removed  by  the  plaintiff  from  his  office  of  deputy,  without 
alleging  that  such  discharge  was  uiider  aeal,  is  bad. 

So,  where  the  breach  assigned  in  the  replication  was,  that  the  deputy,  on  the  arrest  of  a  defendant  on  mesite 
process,  took  a  bail-bond,  and  that  no  appearance  was  entered,  or  specitU  barl  fifed,  and  that  the  bail  to  the  arrest 
was  insolvent,  and  wholly  insufficient,  by  reason  whereof,  the  plaintiff  was  obliged  to  pay,  &c,  j  a  rejaittder, 
that  the  bail  to  the  arrest  had,  at  (he  time,  sufficient  in  the  county,  to  answer,  and  vi'as  good  and  responsible,  is 
bad ;  for  nothing  can  be  a  performance  of  the  condition  of  the  bail-bond,  but  putting  in  and  perfecting  speciai 
bail.  And  if  the  plaintiff,  instead  of  demarring  to  such  a  rejoinder,  surrejoins,  (hat  i£e  bail  taken  was  insolvent, 
and  wholly  insufficient,  and  through  the  negligence  of  the  deputy,  no  special  bail  was  filed,  &c.,  t^dcing  issue 
thereon,  such  surrejoinder  is  not  a  departure,  nut  is  good  on  special  demurrer. 

So,  where  the  breach  assigned  in  the  replication  was,  that  aAer  the  bond  was  given  to  the  plaintiff,  and 
while  W.  was  a  dcpu(y  sheriff,  a  writ  of  Ji.  fa.^  &.c.  was  delivered  to  him,  and  by  his  negligence  and  default 
in  not  returning  it,  &c.,  the  plaintiff  was  conuKiIl^d,  by  littachtncnt,  to  pay  a  large  sum,  &c.  And  the  reioindtr 
alleged,  that  before  the  issuing  of  (he  Ji./a..  W.  was  removed  by  (he  plaintiff  from  his  office  of  deputy; 
and  that  the  writ  did  not  come  to  the  hands  of  W.  until  after  he  was  removed;  and  the  plaintiff  ««rroOTncrf  that 
the  writ  was  committed  to  the  care  of  fT.,  as  deputy,  wbil©  be  continued  to  exercise  the  duties  of  the  office 
of  <'fcputy  sheriff,  and  was  a  deputy  under  the  plamtiff,  tendering  issue  thereon :  On  a  special  demurrer,  AcW, 
tt«l  the  surrejoinder  was  good. 

Where,  to  a  similar  breach  assigned  in  the  replication,  the  defendant  rtfained,  that  the  writ  was  deliver- 
ed to  W.  previous  to  the  execution  of  the  bond  to  the  plaintiff,  and  while  W.  was  a  deputy  sheriff,  by  virtue 
of  a  previous  appointment ;  and  the  plaintiff  surrejoined^  that  the  writ  was  delivered  to  W.  while  he  was 
acting:  as  deputy  sheriff,  and  was  a  deputy  sheriff  under  the  plaintiff:  On  a  special  demurrer,  A«A/,  (hat  the 
surrejoinder  was  bad  ;  it  beinff  evasive,  and  not  answering  the  material  allegauoss  of  the  rtyoinder,  and  teD> 
dering  issue  on  an  immaterial  iiact. 

Where  several  defendants  to  an  action  of  debt,  have  joined  in  pleas  in  bar,  one  of  them  cannot,  afterwards, 
sever,  and  put  in  a  plea,  going  to  his  personal  discharge }  as  a  discharge  under  the  insolvent  act. 

A^  discharge,  under  the  insolvent  act,  of  a  defendant,  who  bad  executed  a  bond  as  a  surety  for  a  d#»poty 
sheriff,  is  not  a  good  plea  in  bar ;  as  the  amouiit  of  damages  sustained,  in  consequeDce  of  the  breaches  of  itie 
rendition  of  the  bond,  was  not  ascertained,  or  liquidated,  {b) 

(a)  JIfClure  r.  Ervin,  3  Cow,  Rep.  313  3S1.  (b)  Ratuon  v.  Kevet,  9  Cowtn't  Rep.  128. 
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and  jast  account  of  all  business  that  came  to  his  hands,  as  a     Albany: 
deputy  rh3riff  ought  to   do,  &c. ;  in  consequence  whereof,  the   ^^s^^^^ 
plaintitT  became  liable  to  pay,  and  was  obliged  to  pay,  divers  sums  ^^"^xxDKvt^ 
of  money,  to  wit,  75  dollars  and  68  cents,  being  the  amount  col«  ^• 

lected  by  A*  W.  as  deputy  sheriff,  on  a  ca.  sa.  issued  against  jE.  W^*'*®- 
Clark;  and  also  ^2  dollars,  on  an  attachment  issued  out  of  this 
conrt  against  the  plaintiff,  as  sheriff,  &c.,  for  not  returning  a  writ 
of  ji.  fa.  in  favor  of  Paul  Cushman,  against  F.  Seymour  and  R.  P. 
Hayes ;  and  also  270  dollars  and  3d  cents,  on  three  attachments 
against  the  plaintiff,  as  sheriff,  for  not  returning  three  writs  of  Ji, 
fa.  issued  out  of  this  court,  directed,  &c. ;  in  one  of  which,  B. 
Piatt  was  plaintiff,  and  /.  MfVain,  defendant;  another,  at  the 
suit  of  the  same  plaintiff,  against  J.  Cowan;  and  another,  at  the 
suit  of  the  same  plaintiff,  against  K  Ferrill^  defendant,  &c.  &c., 
stating  various  other  breaches.  The  second  assignment  of  breaches 
stated,  that  A.  fV.,  while  deputy  sheriff,  &c.,  received  a  capias  ad 
resp.  in  f ivor  of  the  New^Hartford  Manufacturing  Society ^  against 
Elam  fVllbery  by  virtue  of  which,  he  arrested  J^  fV.,  and  there- 
upon took  a  bail-bond,  executed  by  Warren  Kent  and  the  said  E. 
Jr.,  conditioned  for  the  appearance  of  the  said  E.  fV.  at  the 
return  of  the  said  writ,  according  to  the  rules  and  practice  of  the 
court,  by  filing  special  bail,  <&c. ;  that  the  said  Warren  Kent 
became  insolvent,  and  no  bail  was  filed,  and  no  appearance  entered^ 
according  to  the  tenor  and  effect  of  the  bail-bond  in  the  said  suit, 
whereof  the  said  A.  Whldo  had  notice,  &c. ;  by  means  whereof, 
the  plaintiff  was  afterwards,  to  wit,  on  the  twenty-second  of  De- 
eember,  1818,  at,  &c.,  obliged  to  pay,  and  did  then  and  there  pay, 
the  said  New-Hartford  Manufacturing  Society,  the  amount  of  the 
damages  and  costs,  claimed  and  ascertained  to  be  due  from  the 
said  E.  W,  to  them,  to  wit,  the  sum  of  124  dollars  and  25  cents 
damages,  and  97  dollars  and  73  cents  costs  of  the  suit,  and  of  an 
attachment  issued  against  the  plaintiff,  as  ^sheriff;  and  also  6  [  *  155  1 
dollars  and  50  cents,  fees  to  the  coroner,  on  the  said  attachment ; 
which  said  sums  the  plaintiff  was  compelled  to  pay,  and  did  pay, 
in  consequence  of  the  negligence  and  default  of  the  said  A,  W,  in 
his  office  of  deputy  sberifll^in  not  well  and  duly  performing  his 
said  office  as  deputy  sheriff,  in  all  things  according  to  law,  and 
in  not  reniering  a  just  and  true  account  of  all  business  that  came 
to  his  hands,  &c.  The  third  assignment  of  breaches  stated,  gen- 
erally, that  the  plaintiff  had  been  obliged  to  pay,  and  had  paid, 
divers  large  sums  of  money,  to  wit,  the  sum  of  three  thousand 
dollars,  on,  &c.  at,  &c.,  in  consequence  of  the  default  of  the  said 
A.  W.  in  his  office  as  deputy  sheriff,  &,c. 

To  these  replications,  the  defendants  put  in  six  rejoinders.  In 
the  first  rejoinder  to  the  first  replication,  as  to  the  several  breaches 
therein  assigned,  the  defendant  said,  that  the  plaintiff  ought  not, 
by  reason,  <&c.,  to  have  or  maintain  his  said  action,  dbc,  because, 
d£c.  the  plaintiff  did  not  become  liable  to  pay,  nor  was  obliged  to 
pay,  the  said  sums  of  money  mentioned,  &c.  or  any  part  thereof, 
in  manner  and  form,  &c. ;  and  further,  that  the  said  writs  in  the 
said  replication  mentioned,  &c.  were  not  committed  or  intrusted 
to  the  care  and  direction  of  the  said  A,  W,  as  deputy  sheriff,  <&c.. 
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ALBANY,     while  he  exercised  the  said  office,  in  manner  and  form,  &c.,  without 
^^^[J!^^  this^  that  the  said  several  sums  of  money  mentioned,  (tc.  were 
Ahdbus      collected  and  received  by  the  said  A.  fV.  ns  such  deputy  sheriff, 
^-  and  while  he  exercised  the  said  office,  &c.  &c. 

Second  rejoinder:  as  to  the  Ji,  fa.  in  favor  of  P.  Cushman^ 
against  Seymour  and  Hayes,  mentioned  in  the  said  first  replication, 
the  defendants  say,  that  the  plaintiff  ought  not,  &c.,  because,  they 
say,  that  after  the  making  of  the  said  bond  or  obligation,  (Slc,  and 
after  the  said  A.  fV.  had  taken  upon  himself  and  exercised  the 
office  of  deputy  sheriff,  and  before  the  issuing  of  the  said  writ  oi 
fi^  fa.  <Slc.,  to  wit,  on  the  15th  of  January,  1817,  the  said  A.  W. 
was  duly  removed  from  the  said  office  of  deputy  sheriff,  by  the 
plaintiff,  then  being  sheriff,  &c. ;  of  which  removal,  the  said  de- 
fendants then  and  there  had  notice,  (Slc.  ;  and  further,  that  the 
said  writ  of  fi.  fa.  &c.  did  not  come  into  the  hands  of  the  said 
[  •  156  ]  A.  W,  until  after  he,  the  said  A.  fF.,  was  so  removed  *from  his 
said  office,  to  wit,  on  the  29th  of  May,  1817,  with  a  verifica- 
tion, &c. 

Third  rejoinder,  as  to  so  much  of  the^r^^  replication,  as  relates 
to  the  writs  of^.  fa.  in  favor  oi  B.  Pratt,  &c.,  the  defendants  say, 
that  the  plaintiff  ought  not  to  have  and  maintain  his  said  action, 
&c.  because,  they  say,  that  the  said  A.  W.,  long  before  the 
making  of  the  said  supposed  bond,  or  writing  obligatory,  dec,  to 
wit,  on  the  4th  of  March,  1815,  to  wit,  at,  &c.,  was  a  deputy 
sheriff,  by  and  under  the  plaintiff,  as  sheriff  of  the  county  of  Jef- 
ferson,  and  on  that  occasion  John  Cowles,  Miles  Cooper  and  JUor- 
Hs  Homan  became  bail  and  sureties  for  him,  to  the  plaintiff:  and 
that  the  said  A.  W.  continued  in  his  said  office  of  deputynsheriff 
until  and  after  the  execution  of  the  said  supposed  bond,  &c.  in 
the  declaration  mentioned;  and  that  the  said  writs  of  Ji.fa.,  &c. 
came  to  the  hands  of  the  said  A.  W.,  as  deputy  sheriff,  &c.,  before 
the  making  of  the  said  bond,  or  writing  obligatory,  in  the  declara- 
tion mentioned,  to  wit,  on  the  9th  of  August,  1816;  with  a  veri- 
fication. 

Fourth  rejoinder,  as  to  the  residue  of  the  first  replication,  &c. , 
that  after  the  making  of  the  said  bond,  &c.  mentioned  in  the  dec- 
laration, the  said  A.  W.  did  not  refuse  to  render  a  just  and  true 
account  for,  and  pay  over  to  the  plaintiff,  and  others,  for  whom 
he  had  collected  and  received  money,  amounting,  in  the  whole,  to 
a  large  sum,  to  wit,  the  sum  of  3000  dollars,  or  any  part  thereof, 
in  manner  and  form,  &c. ;  nor  did  the  said  A.  W.  ever  embezzle 
a  large  sum  of  money,  to  wit,  the  sum  of  3000  dollars,  belonging 
to  the  plaintiff,  or  any  part  thereof,  which,  by  the  said  replication, 
is  supposed  that  he,  the  said  A.  W.,  received,  by  virtue  of  his 
office ;  nor  did  he,  the  said  A.  W.,  refuse  to  render  a  just  and 
true  account  to  the  plaintiff  for  the  same,  or  any  part  thereof,  in 
manner  and  form,  Slc.  ;  and  tendering  issue  to  the  country. 

Fifth  rejoinder,  as  to  the  second  replication,  alleging  that  Warren 
Kent,  who  executed  the  bail-bond,  taken  for  the  appearance  of  the 
said  Flam  Wilber,  at  the  suit  of  the  Netv-Hartford  Manufacturing 
Society,  according  to  the  exigency  of  the  said  writ,  had  sufficient 
within  the  said  county  of  Jefferson,  to  answer  according  to  the 
114 


OF  THE  STATE  OF  NEW-YORK. 


*lb7 


exigency  of  the  said  *writ,  and  %vas  good  and  responsible  ;  of  all 
which  the  plaintiff  had  notice ;  and  this  the  defendants  were  ready 
to  verify,  <fec. 

Slctk  rejoinder  to  the  third  replication  ;  alleging  that  the  plain- 
tiff had  not  been  obliged  to  pay  the  sum  of  3000  dollars,  or  any 
part  thereof,  in  consequence  of  any  negligence  or  default  of  the 
said  A.  fV.y  in  his  office  of  deputy  sheriff,  &c.  &c.,  and  tendering 
an  issue  to  the  country. 

The  plaintiff  surrejoined.  First,  to  so  much  of  the  rejoinder  of 
the  defendants,  whereof  they  put  themselves  on  the  country,  the 
plaintiff  joined  issue.  Second,  to  so  much  of  the  rejoinder  to  the 
first  breach  assigned  in  the  replication,  as  related  to  the  Ji.  fa.  in 
fevor  of  P.  Cuskman  against  Seymour  and  Hayes,  the  plaintiff  said, 
that  the  writ  of^.  fa.  was  intrusted  to  the  care  of  the  said  A,  W. 
while  he  contjnued  to  exercise  the  duties  of  the  office  of  deputy 
sheriff  under  the  plaintiff,  being  sheriff,  &c.  and  this  he  prayed 
might  be  inquired  of  by  the  country.  Third,  as  to  so  much  of  the 
rejoinder  as  related  to  the  several  writs  of  ^.  fa.  in  favor  of  B. 
Pratt,  the  plaintiff  alleged,  that  the  said  writs  of  ^.  fa.  were  com- 
mitted and  confided  to  the  said  A.  TV.  while  he  was  acting  as  such 
deputy  sheriff  under  the  plaintiff,  as  sheriff,  &c.,  and  the  moneys 
thereon  levied  and  collected,  were  collected  and  received  by  the 
gaid  A.  TV.  while  acting  as  such  deputy,  &c.  after  the  execution 
of  the  said  bond,  or  writing  obligatory,  in  the  plaintiff's  declaration 
mentioned ;  and  this  the  plaintiff  prayed  might  be  inquired  of  by 
the  country,  &c.  Fourth,  as  to  the  rejoinder  to  the  second  breach 
assigned  in  the  replication,  the  plaintiff  surrejoined,  that  TVarren 
Kent  was,  and  did  become  insolvent,  and  wholly  insufficient ;  and 
that,  through  the  negligence  and  default  of  the  said  A,  TV.,  no 
bail  was  filed  in  the  said  cause  of  the  New-Hartford  Manufacturing 
Society  against  Flam  TVtlber ;  and  this  the  plaintiff  prayed  might 
be  inquired  of  by  the  country,  &c. 

The  defendants  demurred  to  the  second,  third  and  fourth  surre- 
joinders, and  assigned  special  causes  of  demurrer.  First,  because 
the  second  surrejoinder  does  not  confess  and  avoid,  or  traverse  and 
deny  the  facts  alleged  in  the  rejoinder,  as  to  the  fi.  fa.  in  favor 
of  Cushman  against  Seymour  *and  Hayes ;  and,  also,  th^t  it  does 
not  answer  so  much  of  the  said  rejoinder  as  it  assumes  to  answer ; 
nor  does  it  answer  any  of  the  facts  stated  in  that  part  of  the  re- 
joinder, which  it  pretends  to  answer,  or  joins  any  issue  thereon, 
which  can  be  tried  by  the  country ;  and,  also,  that  the  plaintiff 
joins  issue  on  an  immaterial  fact,  and  leaves  unanswered  the  ma- 
terial facts,  which  ought  to  have  been  answered.  Second,  because 
the  third  surrejoinder  does  not  confess  and  avoid,  or  traverse  and 
deny,  the  facts  alleged  in  the  rejoinder,  as  relate  to  the  several 
writs  off.  fa.  in  favor  o(  Benjamin  Pratt  against  M^FFain,  Cowan  ^ 
and  FerriU,  and  in  favor  of  Elam  Brown  against  A.  Kilhoum,  &c. 
Thirds  because  that  the  said  third  surrejoinder  introduces  new 
matter,  to  wit,  in  alleging  that  the  moneys  collected  on  the  said  exe- 
cations,  were  collected  and  received  by  A.  TV.,  after  the  execution 
of  the  said  writing  obligatory,  mentioned  in  the  declaration :  and 
it  concludes  to  the  country,  when  it  ought  to  have  concluded  with 
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ALBANV,     a  verification,  so  as  to  give  the  defendants  an  opportunity  to 

^^^[^^^  reply  to  such  nevir  matter.     Fourth^  because  the  fourth  surrejoinder 

AiiDRus       neither  confesses  and  avoids,  nor  traverses  and  denies,  the  allega- 

.y  ^-  tion  in  the  rejoinder  that  Jfarren  Kent,  at  the  time  he  executed 

the  bail-bond  mentioned  therein,  had  sufficient  in  the  said  county 

to  ansM^er  according  to  the  exigency  of  the  writ  therein  mentioned, 

and  vt^as  good  and  responsible,  &c.     Fifth,  because  the  said  fourth 

surrejoinder  alleged  that,  through  the  default  and  negligence  of 

the  said  A.  W,,  no  bail  was  filed  in  the  suit  against  Elam  WUheVj 

which  is  a  departure  from  the  cause  of  action  assigned  in  the  second 

breach,  or  replication,  of  the  plaintiff.     Sixth,  because  the  said 

fourth  surrejoinder  introduces  new  matter,  and  concludes  to  the 

country,  when  it  should  have  concluded  with  a  verification,  &d. 

The  plaintiff  joined  in  demurrer. 

After  all  the  defendants  had  rejoined,  Vaughan,  one  of  the  de- 
fendants, severed,  and  interposed  a  separate  rejoinder,  alleging 
that  after  making  the  bond  mentioned  in  the  declaration,  and  after 
the  supposed  breaches  of  the  condition  were  committed,  and  before 
the  commencement  of  the  present  suit,  to  wit,  on  the  28th  of  De- 
cemher,  1818,  he  was  duly  discharged,  under  the  act  for  giving 
[  *  138  ]  relief  in  cases  of  insolvency,  ''^as  an  insolvent  debtor ;  setting  forth 
his  imprisonment,  petition,  <&c.,  and  that  such  proceedings  were 
thereupon  had,  that  by  virtue  of  the  act  he  was,  on  the  13th  of 
March,  1819,  discharged  by  the  commissioner,  and  setting  forth 
his  discharge  verbatim.  To  this  rejoinder,  the  plaintiff  demurred, 
and  Vaughan  joined  in  demurrer. 

The  demurrers  were  submitted  to  the  court,  without  argument, 
on  the  points  and  authorities  stated  by  the  counsel. 

W.  D.  Ford,  for  the  plaintiff. 

J.  Butterfieldy  for  the  defendants. 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  debt  on  the  penalty  of  a  bond,  executed  by 
the  defendants  to  the  plaintiff,  as  sheriff  of  the  county  of  Jefferson^ 
on  the  20th  of  August,  1816. 

The  defendants  all  join  in  a  plea :  1.  Of  non  est  factum.  2. 
After  craving  oyer  of  the  condition  of  the  bond,  which  is,  ^'  that 
if  Waldo  shall  well  and  duly  perform  the  office  of  deputy  sheriff  in 
all  things  according  to  law,  and  shall  render  a  just  and  true  ac- 
count of  all  business  that  shall  come  into  his  hands,  as  a  deputy 
sheriff  ought  to  do,  according  to 'the  best  of  his  abilities,  then  the 
obligation  to  be  void,"  they  say,  the  plaintiff  has  not  been  dam* 
'  nified. 

To  the  second  plea,  the  plaintiff  filed  three  replications,  assignuig 
'  breaches  in  each.  The  defendants  joined  in  six  rejoinders  to  the 
matters  alleged  in  these  replications ;  to  which  the  plaintiff  surre- 
joined, and  tendered  issues  to  the  country.  The  defendants 
struck  out  the  similiter  to  the  2d,  3d  and  4th*8urrejoinders,  and 
demurred  specially ;  and  the  plaintiff  joined  in  demurrer. 

After  the  defendants  had  rejoined,  the  defendant,  Vaughan^ 
severed,  and  interposed  a  separate  rejoinder,  alleging,  that  since 
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the  making  of  the  bond,  and  since  the  committing  of  the  supposed     ALBANY, 
breaches,  he  had  been  duly  discharged  under  the  act  for  giving   ^^^s^^f  *^*^ 
rdief  in  cases  of  insolvency.     The  plaintiff  demurred  to  this  last      Akdros 
rejoinder,  and  the  defendant,  VaughaUy  joined.  v. 

I  will  first  examine  whether  this  demurrer  is  well  taken.  ahiitg. 

*The  rejoinder  by  Vaughan  is  bad,  because  it  is  a  departure  [  *  160  ] 
from  the  plea  in  bar.  After  pleading  that  the  plaintifT  was  not 
damnified,  the  defendant  cannot  rejoin  confessing  and  avoiding 
the  action.  This  positron  is  supported  by  the  uniform  current  of 
authority.  {Co.  Lit.  304.  a.  2  fVils.  96.  4  Term  Rep.  604.  S 
CaineSy  320.  3  Johns.  Rep.  367.  16  Johns.  Rep.  205.)  Such 
departure  is  bad,  in  substance,  and  on  general  demurrer.  (1  Wils. 
Rep.  122.  4  Term  Rep.  504.  2  Wils.  Rep.  96.  1  Chitty's  PI. 
623.  2  Sound.  84.  a.  n.  1.)  The  last  case  corrects  that  part  of 
note  3,  to  1  Saund.  117,  in  which  it  is  said,  that  since  the  statute 
of  4  and  5  Anne,  ch.  16,  a  departure  is  matter  of  form,  and  good, 
unless  specially  demurred  to. 

The  rejoinder  is,  abo,  bad  on  other  grounds.  V^aughan  having 
joined  with  the  other  defendants  in  the  pleas  in  bar,  and  the  first 
nx  rejoinders,  has  united  his  defence  with  theirs ;  and  could  not, 
afterwards,  interpose  a  plea  going  to  his  personal  discharge.  (Smith 
V.  Bouchier  et  al.  2  Sir.  994.  Schermerhom  v.  Tripp y  2  Vainesy 
108.)  In  actions  ex  contractu,  where  there  are  several  defendants, 
who  join  in  their  pleas,  and  a  verdict  is  found  against  them,  the 
plaintiff  cannot  enter  a  nolle  prosequi  against  any  of  them,  because, 
the  contract  being  joint,  the  plaintiff  is  compellable  to  bring  his 
action  against  all  the  parties  ;  and  he  shall  not,  by  entering  a  nolle 
prosequi,  prevent  the  defendants,  against  whom  the  recovery  has 
been  had,  firom  calling  upon  the  other  defendants  for  a  ratable 
contribution.  But  if,  in  such  actions,  the  defendants  sever  in  their 
pleas,  as  where  one  pleads  some  plea,  which  goes  to  his  personal 
discharge,  and  not  to  the  action  of  the  writ,  the  plaintiff  may  enter 
a  nolle  prosequi  as  to  him,  and  proceeTt  against  the  others.  (1 
Saund.  207.  n.  2.)  The  case  of  Hartness  v.  Thompson  and  others 
(5  Johns.  Rep.  loO.)  is  not  opposed  to  this  principle,  but  supports 
it.  ^The  action  was  on  a  joint  and  several  promissory  note ;  the 
defendants  pleaded  non  assumpsit.  At  the  trial,  one  of  the  defend- 
ants was  permitted  to  prove  infancy,  and  a  verdict  ivas  taken  in 
his  favor,  and  for  the  plaintiff  against  the  other  defendants.  This 
case  was  considered  as  falling  within  the  reason  of  the  distinction 
laid  down  hi  Noke  and  Chiswell  v.  Ingham,  (I  fVils.  90.)  •where  [*  161  ] 
it  was  held,  that  where  an  action  is  brought  against  several  parties 
to  a  joint  contract,  and  one  pleads  some  plea,  which  goes  to  his 
personal  discharge,  and  not  to  the  action  of  the  writ,  the  plaintiff 
may  enter  a  nolle  prosequi  as  to  him,  and  proceed  against  the 
others.  It  is  true,  in  the  case  of  Hartness  v.  Thompson  et  al.  the 
defendants  all  joined  in  the  plea ;  but  it  will  be  seen,  that  proof 
of  infancy  was  proper  under  the  general  issue,  and  in  such  a  case,  it 
is  the  same  as  if  infancy  had  been  pleaded  ;  and  so  Mr.  Justice  Van 
Nesn  seems  to  consider  it.  He  observes,  "  When  a  suit  is  com* 
menced  again<'t  several  joint  debtors,  upon  a  joint  contract,  and 
one  of  them  pfeads  or  gives  in  evidence  a  matter  which  is  a  bar  to 
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ALBANY,    the  action,  as  against  him  only,  and  of  which  the  others  cannot 
Auguityj^  ^Q  advantage  ;  as  it  respects  them,  there  can  be  no  good  reason 
Ahd&us       why  the  plaintiff  should  not  be  at  liberty  to  proceed  to  take  judg 
-^  ^-  ment  against  them." 

If  issue  had  been  taken  on  this  plea,  and  found  for  the  defendant, 
judgment  must  have  been  against  the  plaintiff  for  the  whole,  be* 
cause  all  the  defendants  having  united  in  the  other  pleas,  although 
the  plaintiff  should  obta'n  a  verdict  on  those  issues,  be  could  not 
have  judgment;  for  Vauehariy  having  succeeded  on  the  issue, 
which  went  to  his  personal  discharge,  judgment  could  not  be  ren- 
dered against  him  on  the  other  issues ;  and,  as  we  have  seen,  it 
would  not  be  competent  for  the  plaintiff  to  enier  a  nolh  prosequi 
against  Vaughan^  in  the  state  in  which  these  pleadings  are,  as 
might  have  been  done,  had  Vaughan  relied  solely  on  his  discharge, 
and  pleaded  that  singly.  The  plea  is  bad,  on  another  ground, 
because  the  plaintiff's  demand  was  not  reduced  to  certainty, 
when  Vaughan  was  discharged.  The  plea  alleges,  that  after  the 
committing  of  the  supposed  breaches  by  Waldoy  Vauehan  was 
_  discharged.  It  is  true,  Waldo  had  neglected  to  fulfil  the  condi- 
tion of  the  bond,  and  Andrus  was  liable  to  the  parties  in  the  suits ; 
but  the  amount  was  not  liquidated ;  it  was  uncertain,  and  conse- 
quently he  could  not  come  in  as  a  creditor  under  the  assignment. 

This  is  like  the  case  of  bail,  who  had  become  fixed,  and  judg- 
ment recovered  against  them  on  the  recognizance ;  the  principal 
was  then  discharged;  after  this,  the  bail  paid  the  money,  and 
[  *  162  ]  thereupon  brought  an  action  against  the  principal ;  *and  it  was 
held,  the  debt  was  not  made  certain,  until  after  the  defendant's 
discharge.  The  debt  must  be  certain  and  fixed  at  the  time  of  ihe 
insolvent's  assignment.  {Biiely,  Gordon^G  Johns,  Rep.  126.  Frost 
V.  Carter^  1  Johns,  Cos.  73.) 

On  this  demurrer,  there  must  be  judgment  for  the  plaintiff. 

The  next  inquiry  will  be  as  to  the  special  demurrers  taken  by 
the  defendants  to  the  2d,  dd  and  4th  surrejoinders  of  the  plaintiff. 
It  is  an  established  rule,  that,  although  the  pleading  demurred  to 
be  defective,  the  court  will  give  judgment  against  the  party  whose 
pleading  was  first  defective  in  substance.  It  is  contended  by 
the  plaintiff's  counsel,  that  the  plea  of  non  damnijicatus  is  no  an* 
swer  to  the  declaration,  and,  therefore,  void.  If  this  be  correct,  it 
will  be  unnecessary  to  notice  the  subsequent  pleadings. 

It  appears  to  be  settled,  that  in  all  cases  of  conditions  to  in- 
demnify and  save  harmless,  the  proper  plea  is  non  damnificatus ; 
and  if  there  be  any  damage,  the  plaintiff  must  reply  it.  (1 
Saund.  117.  n.  I.  and  the  authorities  there  collected.)  So,  also, 
where  all  the  matters  to  be  performed  are  in  the  affirmative,  it  is 
sufficient  for  the  defendant  to  plead  a  performance  generally  ;  and 
it  must  come  from  the  other  side  to  show  a  breach  committed  by 
the  defendant.  (2  Saund.  411.  n.  3.)  But  where  the  con-: 
dition  of  a  bond  consists  of  several  particular  things  to  be  per- 
formed by  the  obligor,  he  cannot  plead  a  general  performance,  but 
must  set  forth  particularly,  in  his  plea,  how  he  hath  performed 
each  particular  thing.  (I  Satmd.  117.  I  Sid.  215.  1  Jjev.  SOA. 
Cro.  Jac.  359.) 
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The  bond,  in  this  case,  is  not  technically  a  bond  of  indemnity,     ALBANY, 
dthoagh   intended  as   such.     The   condition  is  to  perform  two   -^"S"^^'  *^^- 
things:  first,  well  and  duly  to  perform  the  office  of  deputy  sheriif;  ^^"^utdrm*^ 
an  1,  second,  to  render  a  just  and  true  account  of  all  business  that      ^  ^* 
shall  come  into  his  hands,  as  a  deputy  sherifi'  ought  to  do.     In      .  '^*"**" 
fVojds  V.  Rowan  and  Coon^  (5  Johns.  Rep,  42.)  the  condition  of 
the  bond  was,  that  Rowan  should  remain  a  true  and/aithful  pris- 
oner, and  not  depart  or  go  without  the  limits  of  the  gaol,  until  dis- 
charges! by  due  course  of  law.  The  defendan  ts  pleaded,  that  the  bond 
was  madjs  for  the  indemnity  of  the  plaintiff,  *and  that  the  plaintiff      [  "^^  163  ] 
hid  been  indemnified  by  the  defendants.     To  this  plea,  there  was 
a  general  demurrer.     The  court  held,  that  it  was  no  answer  to  the 
action  to  say,  that  the  plaintiff  is  not  damnified,  for  the  condition 
is  to  remain  a  faithful  prisoner,  and  not  depart  the  liberties ;  the 
moment  he  does  so,  the  bond  is  broken,  and  a  cause  of  action  ac- 
crues on  the  penalty.     How  much  the  plaintiff  shall  recover,  is  a 
dictinct  question.     The  same  answer  may  be  given  to  the  plea  of 
the  defendants.     The  bond  is  broken,  if  the  deputy  does  not  well 
and  duly  perform  the  office,  or  if  he  shall  not  render  a  just  and 
true  account ;  for  this  the  plaintifi*  would  be  entitled  to  recover 
nominal  damages,  although  he  may  not  actually  have  been  made 
liable  by  s;iit,  or  been  obliged  to  satisfy  the  persons  whose  busi- 
ne^8  haid  been  neglected  by  Waldo,  as  deputy.     It  *is  sufficient 
that  the  plaintiff  was  entitled  to  judgment  against  the  defendants 
for  a  non-performance  of  the  condition.     The  plea  of  nern  danmi^ 
fieatus  is,  substantially,  that  the  plaintiff  has  n^  been  made  liable 
to  third  persons  for  any  neglect  of  Waldo ;  and,  as  the  plaintiff's 
action  is  sustainable,  without  showing  this,  rt  follows,  that  the  plea 
is  bad,  and  no  answer  to  the  declaration ;  and,  on  that  ground, 
being  matter  of  substance,  the  plaintiff  is  entitled  to  judgment  on 
the  demurrers,  to  the  2d,  3d  and  4th  surrejoinders.     (^Holmes  v. 
tLhodes,  I  Bos.  and  Pull.  638.) 

But,  admitting  the  plea  to  be  good,  the  rejoinders  preceding  the 
demurrers  taken  by  the  defendants,  are  bad,  being  a  departure 
from  the  plea  in  bar.  A  departure  is  defined  to  be,  when  a  party 
qif'ts  one  defence,  which  he  has  first  made,  and  has  recourse  to 
another.  It  is  when  the  second  plea  does  not  contain  matter  pur- 
suant to  the  first,  and  does  not  support  and  fortify  it.  (Co.  lAtt. 
301.  a.  2  Saund.  84.  n.  1.)  It  is  also  settled,  that  a  departure  in 
pleading  is  matter  of  substance,  and  bad  upon  general  demurrer. 
(2  Wi'i.  96.  1  mU.  122.  4  Term  Rep.  504.    2  Saund.  84.  n.  1.) 

The  rejoinders  fiill  within  this  definition ;  fi>r  the  plea  rests  the 
de(en*;e  on  the  ground  that  the  plaintiff  has  not  been  damnified. 
The  rejoinders  set  out  facts  which  place  the  defence  on  a  different 
ground ;  that  is  to  say,  admitting  that  the  plaintiff  has  been  dam- 
nified, vet  he  has  no  legal  claim  against  the  defendants  to  be  in- 
demnified. It  is  ^confessing  and  avoiding  the  action,  which  is  in-  [  *  164  J 
admissible.  This  view  of  the  rejoinders,  to  which  the  plaintiff  has* 
Borrejoined,  and  the  defendants  demnrred,  if  correctly  taken,  dis- 
poses of  the  demurrers,  however  defective  the  surrejoinders  may 
be.  There  are,  however,  other  objections,  which  apply  to  the  re- 
joinders, separately.    The  second  rejoinder  avers,  that  Waldo  was 
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AhBAVY,    remoTed  from  the  office  of  deputy  sberifT  by  the  plaintiff,  but  does 
^^^^^^[J^^  not  allege  that  the  discharge  was  under  seal.     I  apprehend  a  dis- 
akorui      charge  by  parol  would  be  a  nullity ;  this  was  so  decided  in  the  case 
^-  of  The  People  v.  Andrus,  on  an  attachment,  in  Moy  term,  1819. 

In  Van  Antwerp  y.  Stuart,  (8  Johns.  Rep.  125.)  in  an  action  of 
debt,  on  an  arbitration  bond,  the  defendant  pleaded  no  award. 
The  plaintiff  replied,  that  the  defendant  revoked  the  subrai««ion, 
but  did  not  state,  that  the  revocation  was  under  seal.  The  plain- 
tiff demurred  generally ;  and  the  replication  was  held  bad,  in  not 
stating  the  revocation  to  be  under  seal,  and  that  the  court  could 
not  intend  it.     (1  Saund.  291.  n.  1.) 

The  rejoinder  to  the  second  replication  is,  that  Warren  Kent 
became  bail,  and  executed  a  bail  bond ;  that  Kent  had  sufficient 
property  at  the  time,  within  the  county,  to  answer,  and  was  good 
and  responsible.  The  ^bur^A  surrejoinder  answers  this,  and  the 
defendants  demur.  I  think  the  rejoinder  bad,  according  to  Ste^ 
tens  v.  Boyee  and  Daley,  (9  Johns.  JRep.  292.)  in  which  it  was 
held,  that  on  a  bond  to  the  sheriff  to  indemnify  and  save  harmless, 
the  defendant,  by  the  bond,  assumed  every  risk  which  the  law 
attached  to  the  execution  of  process^  one  of  which  was  the  con- 
tinued resp<»i8ibility  of  the  bail  to  the  arrest.  This  material  aver- 
ment  is  omitted.  The  plea  does  not  aver,  that  special  bail  was 
put  in  apd  perfected.  Nothing  can  be  a  performance  of  the  con- 
dition of  the  bail-bond,  but  putting  in  and  perfecting  special  bail. 
[5  Burr.  2683.)  The  bail-bond  is  for  the  indemnity  of  the  sheriff*. 
\s  nothing  but  putting  in  and  perfecting  special  bail  will  answer 
the  condition  of  the  bail-bond,  nothing  else  will  excuse  thesheriflf. 
His  deputy  is  answerable  over  to  him  in  like  manner.  Waldo^ 
therefore,  is  liable,  there  being  no  averment  that  special  bail  had 
been  perfected. 
[  *  165  ]  *In  the  next  place,  I  will  consider  the  surrejoinders  of  the  plain-* 

tiff,  to  which  the  defendants  have  demurred  specially.  In  the  first 
replication,  the  plaintiff  arvers,  that  af^er  making  the  bond,  and 
while  Waldo  was  deputy  sheriff  under  the  plaintiff,  there  was  in- 
trusted to  him,  as  such  deputy  sheriff,  a  writ  oi  fi.  fa.  in  favor  -oi 
Paid  Cushman  against  Polydore  Seymour  and  Roswel  P.  Hay€^  ; 
and  that,  throogh  the  negligence  and  default  of  Wald^,  in  iK>t 
duly  returning  the  writ,  the  plaintiff  had  been  forced  to. pay  a 
large  sum  of  money.  The  defendants  rejoin,  that  before  the  isf  u- 
iog  of  the  writ,  on  the  15th  of  January,  1817,  Waldo  vfns  removed 
from  the  office  of  deputy  by  the  plaintiff;  that  the  writ  of  ^fi.  fa. 
was  tested  on  the  17th  of  May,  1617,  and  did  not  come  to  Wahh^s 
hands  until  after  be  was  removed,  to  wit,  on  the  29th  of  May^ 
1817.  The  plaintiff  surrejoms,  that  the  writ  of  fi.  ft.  was  com- 
mitted to  the  care  and  directions  of  Waldo,  while  he  continued  to 
exercise  the  duties  of  the  office  of  deputy  sheriff,  and  was  deputy 
sheriff  under  the  plaintiff.  To  this  the  defendants  demurred 
specially,  and  assigned,  among  other  things,  for  cause,  that  the 
plaintiff  does  not  confess  and  avoid,  or  traver-e  and  deny,  the  facts 
in  the  rejoinder  set  forth,  but  joins  issue  on  an  immaterial  fact. 

It  appears  to  me,  that  the  demurrer  is  not  well  taken  ;  for  the 
allegation  in  the  rejoinder  substantially  is,  tliat  he  was  not  a 
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deputy  when  he  received  the  writ :  if  he  had  been  removed  from     Albany, 
office,  he  was  no  longer  a  deputy.     The  surrejoinder  puts  in  issue   ^"fi^*'  ^^^ 
the  fact ;  for  it  alleges  that  the^.^h.  was  confided  to  Waldo  while      andrus 
he  was  deputy  sheriff  under  the  plaintiff,  and,  therefore,  concludes  ^• 

properly  to  the  country.  On  the  trial,  it  would  be  competent  for  ^»"«- 
the  defendants  to  prove  the  fact,  that  Waldo  had  been  removed 
previously;  and,  if  made  out,  it  would  have  entitled  the  defend- 
ants to  a  verdict  on  this  issue.  '^  A  replication,  at  once  denying 
the  particular  fact  intended  to  be  put  in  issue,  and  concluding  to 
the  country,  without  any  preamble,  and  without  a  formal  traverse^ 
frequently  occurs  in  practice,  and,  on  account  of  its  conciseness, 
should,  when  practicable,  be  adopted."  (I  Chit.  PL  592.)  The 
same  rale  is  recognized  by  Justice  Askhurst.  (2  Urm  Rep.  442.) 
If  a^lea  ^answers  the  matter  which  is  the  gist  of  the  action,  it  is  [*  166  ^ 
sufficient.  (1  Sound.  Rep.  28.  note  3.  2  Term  Rep.  297.  3 
Wilt.  Rep.  20.)  The  fact  on  which  issue  is  taken,  is  a  material 
fact ;  and,  if  found  for  the  defendants,  would  determine  the  merits 
of  the  cause. 

Another  breach  in  the  replicaiion  is,  that  while  Waldo  was 
deputy  sheriff  under  the  plaintiff,  there  was  intrusted  to  his  care 
three  writs  of  ^.  fa.  in  favor  o(  Bemamin  Pratt,  which,  by  reason 
of  the  negligence  and  default  of  Jraldoy  were  not  duly  returned, 
and  that  attachments  were  issued  against  the  plaintiff,  as  sheriff; 
by  reason  of  which,  he  was  obliged  to  pay  a  large  sum  of  money, 
stating  the  amount :  Rejoinder ,  that  Waldo  received  the  several 
writs  of /i.  fa.  previous  to  the  making  the  writing  obligatory,  and 
while  Waldo  was  a  deputy  sheriff,  by  virtue  of  a  previous  appoint- 
ment :  Surrejoinder,  that  the  writs  were  committed  to  Waldo  while 
he  was  acting  as  deputy  sheriffs  and  tvas  deputy  sheriff  under  the 
pfaiintiff,  and  that  the  moneys  were  collected  by  Waldo  while 
acting  as  such  deputy  sheriff  under  the  plaintiff,  after  the  execu- 
tion of  the  bond  in  the  plaintifTs  declaration :  to  this  there  is  a 
special  demurrer,  setting  out  several  causes.  This  demurrer  is 
well  taken.  The  bond  does  not  extend  to  writs  committed  to 
Waldo  previous  to  its  execution,  or  to  any  acts  of  his  in  relation  r^' 
to' such  writs,  subsequent  to  the  execution  of  the  bond.  It  is,  and 
was  intended  to  be,  prospective.  The  surrejoinder  does  not  answer 
a  material  allegation  set  out  in  the  rejoinder,  but  evidently  evades 
it,  and  sets  out  immaterial  matters :  in  this,  that  Waldo  was  a 
deputy  when  he  received  the  writs,  and  collected  the  money  after 
the  execution  of  the  bond.  This  may  be  all  true,  but  is  no  answer 
to  the  defence,  which  rests  on  the  fact,  that  Waldo  received  the 
writs  under  a  previous  appointment,  before  the  defendants  became 
sureties.  The  plaintiff  was  bound  to  take  issue  on  it ;  and  not 
having  done  so,  the  defendants  had  cause  of  demurrer. 

A  further  breach  assigned  in  the  replication  is,  that  Waldo 
received  a  capias  ad  respondendum,  issued  out  of  this  court,  against 
Elam  WUber  in  favor  of  the  Nevh-Hartford  Manufacturing  Society j 
and  arrested  Jftlber,  and  took  a  bail-bond,  executed  by  Warren 
Kent  and  Wilber,  conditioned  *for  his  appearance,  according  to  [  *  167  ] 
the  rules  and  practice  of  the  court,  by  filing  special  bail;  that 
Kent  was  and  did  become  insolvent;  that  no  bail  was  filed;  by 
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ALBANY,    means  whereof,  the  plaintiff  was  obliged  to  pay  the  amount  ascer- 
^^\1^^  tained  to  be  due  from  fVilber,  on  an  attachment :  Rejoinder^  that 
Hallidat      Waldo  arrested   IVilber,  and  took  bail  for  his  appearance ;  that 
„    ^'  Warren  Kent  became  bail,  and  executed  a  bail-band,  and  that  Heni 

had  sufficient  at  the  time  within  the  county,  to  answer  according 
to  the  exigency  of  the  writ,  and  was  good  and  responsible :  Surre" 
joinder,  that  Warren  Kent  was  and  did  become  insolvent,  and 
wholly  insufficient,  and,  through  the  negligence  of  Waldo,  no  bail 
was  filed.  To  this  surrejoinder  the  defendants  demurred  specially, 
because  the  plaiutitf  has  not  confessed  or  avoided  the  fisict,  that 
Kent  had  sufficient  property,  and  was  good ;  and  because  the 
plaintiff  alleges,  that,  by  the  negligence  of  Waldo,  no  bail  was 
filed,  which  is  a  departure  from  the  cause  of  action  assigned  in 
the  replication,  and  because  it  introduces  new  matter,  and  con- 
cludes to  the  country.  The  demurrer  is  not  well  taken.  As  to 
the  first  cause,  it  may  be  observed,  that  the  allegation  in  the  re- 
joinder, that  Kent,  at  the  time  he  executed  the  bail-bond,  had  suf- 
ficient, was  irrelevant  and  immater  al ;  the  plaintiff,  therefore, 
properly  took  issue  on  the  most  material  fact  alleged ;  that  is  to 
say,  that  Kent  was  good  and  respons.ble,  by  averring  that  Kent 
was  and  did  become  insolvent,  and  was  wholly  insufficient,  which 
corresponds  with  the  allegation  in  the  replication,  and  is  not  a  de- 
parture. Although  the  plaintiff  might  have  demurred  for  the  in- 
sufficiency of  the  rejoinder  in  substance,  he  might  elect  to  waive 
that,  and  take  issue  on  the  most  material  point  alleged  by  the  de- 
fendants, without  giving  cause  for  a  special  demurrer. 

The  residue  of  the  surrejoinder,  which  is,  that  through  the  neg- 
ligence and  default  of  Waldo,  no  bail  was  filed,  is  not  a  departure ; 
for  it  does  not  quit  the  ground  taken  in  the  replication,  but  sup- 
ports and  fortifies  it;  neither  does  it  allege  new  matter  which 
required  a  verification.  The  defendants  allege  this  for  special 
cause,  but  have  not  pointed  out  in  w  hat  the  new  matter  consists. 
It  is  not,  therefore,  well  assigned.  (2  Johns,  Rep.  429.) 
[  *  168  ]  *On  a  review  of  this  case,  I  am  of  opinion,  that  the  demurrers 

0  of  the  defendants  to  the  second  and  fourth  surrejoinders  must  be 
overruled,  and  that  the  demurrer  to  the  third  surrejoinder  is  well 
taken.  But,  as  the  rejoinders  are  bad  in  substance,  and  the  plea 
of  non  damnijicatus  cannot  be  supported,  the  plaintiff  is  entitled  to 
judgments 

Judgment  for  the  plaintiff. 


Halliday  asrainst  Martinet. 


"O 


The   protest       IN  ERROR,  to  the  Court  of  Common  Pleas,  or  Mayor's  Court, 
^er2;;i' a  of  the  city  of  New^  York. 

register  of  pro-  JJfil.i  /(tjf  brought  an  action  of  assumpsit  against  Martinet,  in 
him*'  in^whicii  ^^^  court  Iclow,  as  endorser  of  two  promissory  notes;  the  one 
'^^  "^  ^  dated  the  2d  of  Juhj,  1814,  at  New-  York,  made  by  one  De  Bruges^ 
ET^tond-wrii^  for  one  hundred  dollars,  payable  to  the  defendant,  or  order,  sixty 

\  proved  by  days  after  date ;  the  other,  of  the  same  date,  for  the  same  sum; 
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payable  to  the  defendant,  four  months  after  date.     The  declara-     Albany. 
tion  averred,  that  after  the  notes  became  due  and  payable,  to  wit,  >^JIfII^*J,i^ 
i&c.,  ^'diligent  search  and  inquiry  was  made  after  De  Brugesy     ijallioat 
the  maker,  at  the  city  o( New-York^  and  elsewhere,  to  wit,  at  the    ^  ^' 
place  aforesaid,  in  order  that  the  said  note  might  be  presented 
and  shown  to  him,  for  payment  thereof,  but  that  he  could  not,  on  Jd^'SaToie'**©' 
such  search  and  inquiry,  be  found,  nor  did  he  then,  or  any  time  tar^  had  made 
since,  pay  or  cause  to  be  paid  the  said  sum  of  money,  &c. ;  of  all  Jjly^^^uiT*^ 
which  premises,  the  defendant  then  and  there  had  notice.     By  ter  the  maker 
means  whereof,"  &c.     Tlie   declaration    contained  a  count  for  cfty^of^'jVeiJ 
goods  sold  and  delivered,  the  usual  money  counts,  and  an  insimul  irork,    (when 
cett^uiassent^,  ^    The  defendant  pleaded  non  assumpsit.     At  the  trial  ^edTin  orSJ 
of  the  cause,  in  Jufy,  1820,  Thomas  AT  Lean  was  called  as  a  witness  todemand  pay 
for  *ihe  plaintiff,  and   testified,  that  on  the  third  of  September^       [  *  169  ]( 
1614,  and  afterwards,  he  was  a  clerk  to   WiUiam  Bhtcker^  who  ™^*  ^  **»™j 
was  the  notary  public  to  the  Manhattan  Company ^  and  since  de-  could  not    be 
ceased ;  and  that  the  protests  produced  to  the  witness,  being  partly  ^""<*»  ^«-»  ^ 
printed  and  partly  written,  were  subscribed  by  the  said  William  noo-paymLt)^ 
BUecker.  as  public  notary,  and  sealed  with  his  notarial  seal.     The  forihiairfwwr, 
protests  stated,  that  he,  W.  B.,  the  notary,  *<  made  inquiry  for  De  the  post^iffice: 
BrugeSy  the  maker  of  the  said  note,  to  demand  payment,  but  could  ^^»  ^  9^ 
Dot  find  him."     The  plaintiff  also  gave  in  evidence  ^^  the  register  evidence  of  doe 
of  protests,"  kept  by  W.  J5.,  the  notary,  and  which  were  identified  <pg«>c«  »«  ^ 

•  til*  'iiTicf  Tfc  ••x      ihe  demand  of 

and  proved  by  the  witness,  entitled  ^^  Manhattan  Protests."  In  payment  of  the 
this  register  were  inserted  copies  of  the  notes  and  protests,  with  J^|^*'j^?^  ^ 
memoranda  or  remarks,  to  wit,  to  the  first  protest,  '^  5.  Put  notice  a  noUce  to  the 
in  P.  Off.  for  P.  L.  Martinet,  and  also  left  one  for  him  at  Robert  JJjJj^^^'"'*** 
Hallidai/s  the  holder.  T.  ilf  £#eon."  The  witness  stated,  that  ^t«[,  ^Tihe 
this  memorandum  was  in  the  hand*writing  of  the  notary,  and  the  ^^^^^  ^ 
signature  in  the  hand-writing  of  the  witness.  That  he  had  no  par*  statewhele  the 
ticular  recollection  of  the  transaction ;  but  from  seeing  his  signa-  S^^^'^'Shat 
ture  to  the  memorandum,  and  from  the  course  of  business  in  the  place  the  notice 
office,  he  has  no  doubt  that  he  put  a  notice,  in  the  usual  form,  in  J^^^  ^ul 
the  post-office,  for  the  defendant,  but  how  the  same  was  directed  teems,'  that  'if 
be  did  not  know ;  And  that  he  left  one  with  the  plaintiff.  The  J*Ja''^^i  ul2 
witness  presumed,  that  the  inquiry  for  the*  maker  was  made  by  endorser,  aAer 
fV.  B.J  the  notary,  as  there  were  no  initials  or  other  memorandum  j|j|jp«>^  "eMch 
made  on  the  protest,  to  denote  that  such  inquiry  was  made  by  could  not"'^ 
another  person ;  but  he  did  not  know  that  any  inquiry  was  made.  |^^  ^^ 
That  it  was  the  custom  of  the  office  of  W,  d.  to  leave  notice  at  been  sufficient 
the  residence  of  the  endorser,  if  they  could  learn  where  it  was,  U}.:..?!?^.*  if 

•  *^i  11  !•  •  /•!••         I       plaintiff  to  pe» 

and  if  they  could  not  discover  it,  to  put  a  notice  lor  him  in  the  cover  against 
post-office,  and  also  to  leave  one  for  him  at  the  holder's.  That,  J^  encfirser 
from  the  course  of  business  in  the  office,  the  witness  had  no  doubt 
but  the  inquiry  was  made  for  the  residence  of  the  defendant,  and 
that  the  same  could  not  be  ascertained;  but  he  could  not  say 
whether  such  inquiry,  was  made  by  W,  JS.,  or  the  witness,  or  any 
other  person.  To  the  second  protest  in  the  register  of  the  notary, 
was  subjoined  the  following :  "  W.  B."  "  Remarks."    « 7.  Left 

(a)  Vid.  Wrirht  V.  Butler,  6  WmdeiVB  lUp.  JSl  Bfdler  v.  Wry^ht,  2  Ibid.  369.  Heari 
V.  WUgtnt^  Ibid.  613.  WUbtr  v.  Selden,  6  Coto.  Rep  162.  NichoU  v.  Goldtmith,  7  Wer^ 
JdPs  Rtp.  160. 
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notice  for  P.  L.  Martinet^  at  R.  ^HedKday^s.  Noticed  holder,  A. 
W.  B."  "7.  Put  notice  for  Mariinei  in  post-office.  W.  JB." 
A,  W.  Bleecker^  who  was  examined  as  a  witness  for  the  plaintiff, 
testified,  that  he  was  the  son  of  W.  B,y  the  notary,  deceased,  end 
that,  on  the  7th  of  Novembety  and  before  and  afterwards,  acted  as 
his  clerk.  That  the  initials  fV.  B.y  in  the  margin,  were  in  the 
hand-writing  of  the  said  W.  J9.,  deceased;  and  the  witness,  there- 
fore, supposed,  that  the  inquiry  for  the  maker  of  the  note  was 
made  by  the  said  W.  B,  That  the  ^*  remarks,'^  or  memoranda,  and 
the  initials  W.  J?.,  are,  also,  in  the  hand-writing  of  the  said  W,  £., 
and  that  the  initials  A.  W,  J3.,  subscribed  to  one  of  them,  were 
written  by  the  witness  at  the  time.  That  the  witness  had  no 
recollection  of  this  particular  transaction ;  but,  frodi  seeing  his 
initials  to  the  memorandum,  he  had  no  doubt  that  he  left  the  usual 
notice  for  the  defendant  at  the  plaintiff's ;  and  noticed  the  holder 
of  the  note,  as  stated  ki  the  memorandum.  That  it  was  the 
custom  of  the  office  to  leate  a  notice  at  the  residence  of  the  en- 
dorser, if  they  could  learn  where  it  was ;  and  if  they  could  not 
discover  it,  to  put  a  notice  for  him  in  the  post-office,  and,  also,  to 
leave  one  at  the  holder's.  That,  from  the  course  of  business  at 
the  office,  the  witness  had  no  doubt  but  that  inquiry  was  made  for 
the  residence  of  the  defendant,  and  that  the  fame  could  not  be 
ascertained.  But  the  witness  could  not  say,  whether  such  inquiry 
was  made,  and,  if  made,  whether  it  was  made  by  W,  B.,  or  by 
the  witness,  or  by  any  other  person.  The  counsel  for  the  plain- 
tiff, also,  offered  in  evidence  a  book,  entitled  <'  Longtfforih's  Ameri- 
^n  Almanac,  Neto^York  Register ,  and  City  Directory"  com- 
mencing on  the  4th  of  Ju/y,  1814  ;  by  which  it  appeared,  that  the 
4th  of  September  and  the  6th  of  A wemJer,  in  that  year,  were  Sun- 
days ;  and  the  counsel  offered  the  '^  directory*'  part  of  the  book  to 
show,  that  neither  the  names  nor  places  of  abode  of  De  Bmge*, 
the  maker,  and  Martinety  the  defendant,  were  inserted  therein ; 
but  the  recorder  refused  to  peimit  the  book  to  be  read  in  evi- 
dence for  that  purpose.  P.  M.  StollenwercJcy  a  witness  for  the 
plaintiff,  testified,  that  the  defendant,  in  1814,  had  not  any  family, 
nor  any  house,  shop,  c6unting-room,  or  office,  in  the  city  of  Nevn 
York;  and  was  an  apprentice  to  Messrs.  Stollenwerck  *and  Broth'' 
ersy  jewellers  in  New-  York,  and  had  been  for  the  greater  part  of 
the  time  absent  from  the  city,  being  employed  by  them  to  go  to 
the  southward  to  vend  merchandise.  When  he  returned  to  NeW' 
Yorky  he  staid  no  longer  than  was  sufficient  to  settle  his  accounts, 
and  was  sent  again  with  a  new  supply  of  merchandise  to  the 
southward,  as  before.  That  when  he  was  in  the  city,  he  usually 
staid  at  the  house  and  store  of  the  said  S.  and  Brothers,  The 
witness  could  not  say  whether  or  not  the  defendant  was  in  the 
city  on  tlie  6th  of  Siptember  and  the  7th  of  November y  1814. 

The  counsel  for  the  defendant  insisted,  that  the  evidence  pro- 
duced by  the  plaintiff  was  not  sufficient  to  entitle  him  to  go  to  a 
jury,  and  moved  for  a  non«uit ;  and  the  recorder,  being  of  that 
opinion,  directed  the  plaintiff  to  be  called  and  nonsuited.  The 
plaintiff's  counsel  excepted  to  tlie  opinion  of  the  recorder,  and 
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tendered  a  bill  of  exceptions,  &c.,  on  which  the  writ  of  errcHr  was 
brought  returnable  to  this  court. 

• 

G.  Grifin^  for  the  plaintiff  in  error,  contended,  1.  That  the 
City  Directory  was  evidence,  for  the  purpose  of  showing  that  the 
defendant  had  no  fixed  house,  office^  or  domicil,  in  the  city  of 
NtW'  York 

'  2.  That  the  evidence  of  noUce  to  the  defendant,  as  endorser  of 
the  note,  was  sufficient.  The  circumstances  of  the  case  were  a 
little  peculiar,  perhaps,  and  it  might  not,  therefore,  be  easy  to  find 
any  adjudged  case,  precisely  in  point ;  but  jtbere  were  several 
cases  very  analogous,  and  the  principle  on  which  they  were 
decided  would  be  found  applicable  to  the  present.  He  cited 
Wthh  V.  Barrett y  15  Mass.  Rep.  380.  Pritt  v.  Fairclovghf^ 
Camp.  N.  P.  Rep.  305.  Hagedon  v.  Reid,  Id.  379.  note. 
Price  v.  Torrtngton,  1  Salk.  285.  Pitman  v.  Maddox,  2  Salk. 
690.  Bateman  y.  Joseph,  2  Camp.  N.  P.  Rep.  461.  Chapman 
T.  Lipscombe,  1  Johns.  Rep.  294.  Miller  v.  Hockley^  5  Johns, 
Rep.  375. 

3.  But  whether  due  notice  or  not,  was  a  question  of  fact,  which 
ought  to  have  been  left  to  the  jtury. 

Anthony  contra,  said,  that  in  Webh  v.  Barrett^  there  was  much 
stronger  evidence  of  the  duty  of  the  officer  having  *been  performed, 
than  in  the  present  case. .  After  the  plaintiff  had  proved  that  the 
defendant  was  in  the  employ  of  Messrs.  Stolhnwerck  and  Brothers, 
and  that  his  place  of  business  was  at  their  shop,  he  ought,  at  least, 
to  have  proved  that  notice  had  been  lefl  there.  It  does  not  appear 
whether  the  notice  put  into  the  post-office  was  directed  to  any 
particular  place,  or  out  of  the  city.  (^Anderson  v.  Drake,  14  Johns. 
Rep.  114.) 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Mayor's  Court  of  New-York. 
On  the  trial,  the  -recorder  directed  a  nonsuit,  on  the  ground  that 
the  evidence  offered  by  the  plaintiff  was  not  sufficient  to  support 
the  issue. 

The  first  question  is,  whether  due  diligence  has  been  used  to 
demand  payment  of  the  maker.  If  it  has,  then,  whether  there  is 
competent  evidence  to  charge  the  endorser. 

The  notes  were  protested  in  1814,  by  William  Bleecker,  a  notary, 
now  deceased.  The  protest  states,  that  he  went  with  the  original 
notes,  and  made  inquiry  for  De  Bruges^  the  maker,  in  order  to 
demand  payment;  but  he  could  not  find  him.  The  notes  are 
dated  in  New-  Yorky  and  there  is  no  evidence  that  the  maker  re- 
sided elsewhere.  If  the  notary  had  been  living,  and  testified  to 
the  &cts  cdntained  in  the  protest,  it  would  have  been,  prima  facie, 
sufficient  to  show  reasonable  diligence  to  demand  payment  of  the 
maker.  (Stewart  v.  Eden,  2  Gaines^s  Rep,  121.)  In  Welsh  v. 
Barrett,  (lb  Mass,  Rep.  330.)  the  question  was  fully  discussed, 
whether  tne  book  of  the  messenger  of  a  bank,  who  was  dead,  in 
which,  in  the  course  of  his  duty,  he  entered  memoranda  of  demands 
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ALBAl<^  and  notices,  could  be  received  in  evidence  of  a  demand  on  the 
^]J5I!jVi™^  maker,  and  notice  to  the  endorser.  The  court  admitted  the  evidence, 
Hallidat  considering  the  principle  as  founded  in  good  sense  and  public 
convenience.  "  What  a  man  has  said,  when  not  under  oath,  may 
not,  in  general,  be  given  in  evidence,  when  he  is  dead ;  because 
his  words  may  have  been  misconstrued,  or  misrecollected,  as  well 
as  because  it  cannot  be  known  that  he  was  under  any  strong 
motive  to  declare  the  truth.  But  uhat  a  man  has  actually  done,* 
[  *  173  ]  and  committed  to  writing,  when  under  obligation  to  ♦do  the  act,  it 
being  in  the  course  of  the  business  he  has  undertaken,  and  he 
being  dead,  there,  seems  to  be  no  danger  in  submitting  to  the 
consideration  of  a  jury." 

In  Price  v.  The  Earl  of  TorringtoUy  (1  Salk.  285.)  the  evidence 
given  to  charge  the  defendant  was,  that  the  usual  uay  of  the 
plaintifTs  dealing  was,  that  the  draymen  came  every  night  to  the 
clerk  of  the  brew-house,  and  gave  him  an  account  of  the  beer  they 
had  delivered  out,  which  the  clerk  set  down  in  a  book  kept  for 
that  purpose,  to  which  the  draymen  set  their  hands ;  and  that  the 
drayman  was  dead,  but  that  this  was  his  hand  set  to  the  book ; 
this  was  held  mod  evidence  of  a  delivery^  In  Pitman  v.  Madrfox^ 
(2  Salk.  690.)  Holt,  Chief  Justice,  allowed  a  shop  book  for  evi- 
dence, on  proof  of  the  servant's  hand,  who  made  the  entries,  and 
that  he  was  dead,  and  that  he  was  accustomed  to  make  the  entries; 
no  proof  was  required  of  the  delivery  of  the  goods.  So,  also,  in 
Pritt  V.  Fairclough,  (3  Camp.  N.  P.  Rep.  305.)  it  was  held,  that 
an  entry  by  a  deceased  clerk  of  the  plaintiff,  in  a  letter  book,  was 
admissible  evidence,  under  the  circumstances  of  that  case,  of  the 
contents  of  a  letter.  Lord  Ellenborough,  on  that  occasion,  observes, 
"  The  rules  of  evidence  must  expand  according  to  the  exigencies 
of  society."  In  3  Camp.  N.  P.  Rep.  379.  the  same  doctrine  is 
recognized.  The  entry  of  the  deceased  clerk  of  a  merchant,  in  the 
letter  book,  was  received  in  evidence,  on  proof  that  it  was  made 
in  the  usual  course  of  business,  in  ^the  merchant's  counting-house. 
I  am  satisfied,  on  principle  and  authority,  that  the  evidence  was 
competent,  and  that  there  was  due  diligence  to  demand  payment 
of  the  maker. 

The  New-  York  'Birectory,  by  Longtrorth,  was  offered  in  evidence, 
to  prove  that  neither  the  name  of  the  maker  nor  endorser  was 
inserted  therein.  This  was  properly  overruled.  If  it  was  evidence, 
it  only  proved  that  neither  the  maker  nor  endorser  rented  or 
occupied  a  house  ;  they  might  have  been  residents,  and  lodged  in 
the  city,  notwithstanding.  It  did  not  establish  the  fact  necessary 
to  be  made  out ;  but  it  was  not  evidence.  For  aught  that  appears, 
Longworth  was  living,  and  might  have  been  called.  If  he  waa 
dead,  it  would  not  fall  within  the  rule,  which  I  have  already  con- 
sidered. 
[  •  174  ]  *The  question,  whether  sufficient  evidence  was  given  to  charge 

the  endorser,  is  attended  with  moi-e  difficulty. 

When  the  holder  of  a  bill  does  not  know  where  the  endorser  is 

to  be  found,  he  does  not  lose  his  remedy,  by  not  communicating 

immediate  notice  of  the  dishonor  of  the  bill.    If  he  uses  reasonable 

diligence  to  discover  the  residence  of  the  endorser,  notice  given  as 
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Boon  as  it  is  discovered,  is  due  notice  of  the  dishonor  of  the  bill, 
within  the  usage  and  custom  of  merchants.  {Bateman  v.  Josejph, 
2  Camp.  iV.  P.  Rep.  461.) 

Id  Chapman  v.  Lipscomoe^  (1  Johns.  Rep.  294.)  the  bill  was  drawn 
and  dated  at  New-York ;  there  was  no  evidence  that  the  plaintiff 
knew  that  the  defendants  resided  at  Petersburgh.  He  inquired  at 
the  banks,  and  elsewhere,  and  being  informed  that  the  drawers 
resided  at  Norfolk^  he  sent  a  notice,  by  post,  to  them,  and  another 
addressed  to  them  at  New^York.  This  was  held  sufficient,  and  all 
that  ought  to  be  required. 

The  evidence  for  the  plaintiff  did  not  bring  his  case  within  the 
principle  of  these  decisions.  The  book  entitled  ''  Manhattan 
Protests,"  being  the  register  of  protests  kept  by  BleeckeVy  contained 
memoranda,  or  rema/ks,  at  the  foot ;  at  the  bottom  of  one  of  the 
protests  there  are  the  following  words,  in  the  hand-writing  of 
JBleecker :  "  Put  notice  for  Martinet  in  post-office.  W.  B."  Also, 
the  words,  "Left  notice  for  P.  L.  Martinet  at  R.  Halliday^s. 
Noticed  holder.    A.  W.  JB." 

AtUltony  W.  Bleecker,  a  witness,  says,  that  the  last  initials  were 
w^ritten  by  him  at  'the  time ;  that  he  has  no  recollection  of  the 
transaction,  but  has  no  doubt  he  left  the  notice  as  stated  ;  that  it 
was  the  custom  of  the  office  to  leave  notice  at  the  residence  of  the 
endorser,  if  they  could  learn  where  it  was  ;  and,  if  they  could  not 
discover  it,  to  put  a  notice  in  the  post-ofiice.  He  has  no  doubt 
that  such  inquiry  was  made ;  but  he  could  not  say,  whether  it  was 
made  by  any  person.  This  evidence  does  not  prove  that  the 
endorser  lived  in  New-York,  or  that  he  could  not  be  found,  or  to 
what  place  the  notice  in  the  post-office  was  directed.  It  only 
proves,  what  had  been  the  practice  of  the  notary's  office  hereto- 
fore. In  the  present  instance,  to  allow  this  to  establish  the  fact, 
that  the  endorser  could  not  be  found,  we  must  '"'substitute  conjecture 
and  opinion  for  evidence.  The  fact,  then,  is  hot  made  out  by  this 
witness ;  and  William  Bleecker^a  memorandum  goes  no  further  than 
that  notice  was  put  in  the  post-office. 

The  remarks  at  the  foot  of  the  other  protest,  subscribed  by 
M'Xrean,  states,  that  notice  was  put  in  the  post-office  for  Martinet; 
but  the  witness  does  not  know  how  it  was  directed.  He  states, 
that  it  was  the  custom  of  the  office  to  leave  notice  at  the  residence 
of  the  endorser,  if  they  could  learn  where  it  was,  and  if  they  could 
not  discover  it,  to  put  a  notice  for  him  ;n  the  post-office ;  and  he 
has  oo  doubt  inquiry  was  made  for  the  residence  of  Martinet,  and 
that  it  could  not  be  ascertained;  but  he  cannot  saf,  that  such 
bquiry  was  made  by  Bleecker,  the  witness,  or  any  other  person. 

Stouenwerck  proves  no  material  fact  He  says,  that  in  1814, 
Martinet  had  no  family,  nor  any  house  or  shop,  in  New-York,  and 
that  he  had  been  the  greater  part  of  his  time  absent  from  the  city, 
having  been  employed  to  go  to  the  southward  with  merchandise 
to  dispose  of;  that  when  he  returned  to  New-York,  he  remained 
a  sufficient  time  to  settle  his  accounts,  and  until  he  was  sent  with 
a  new  supply ;  and  when  in  the  city,  he  staid  at,  and  transacted 
bis  business  in  the  house  and  shop  of  Stollenwerck  and  Brothers 
If  inquiry  had  been  made,  and  particularly  of  this  witness,  the 
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ALBANY,  holder  misht  have  gained  inrormation  where  to  direct  a  notice,  if 
^^^^^J^^  the  endorser  was  not  then  in  JVew-  York,  It  remains  wholly  un- 
Gqwak  certain,  whether  diligent  inquiry  was  made  for  tlie  endorser,  and 
Jacxioji  ^^^^  ^^  could  not  be  found  ;  and  whether  he  resided  in  the  city 
oi Ntw^Yorky  Of  at  what  other  place.  The  notice  in  the  post- 
office  was  a  nullity,  unless  it  appeared  that  he  resided  at  some 
place  other  than  New^-York;  and  if  he  did,  then  it  should  appear 
that  the  notice  was  directed  to  him  at  such  place.  If  the  holder 
of  the  note  has  done  all  that  a  diligent  and  prudent  man  could 
naturally  and  fairly  do,  under  the  circumstances,  we  should  be 
satisfied,  and  require  no  more.  If  .the  notary  had  stated,  that  tlie 
endorser  could  not  be  found,  as  he  has  done  with  respect  to  the 
maker,  he  would  have  made  out  sufficient  to  entitle  the  plaintiflf 
r*  176]  ^o  recover;  but  to  charge  a  party  on  a  contract  *which  is  condi- 
tional in  its  nature,  and  creates  no  liability  until  certain  precedent 
acts  are  performed,  by  merely  proving  the  general  practice  of  the 
office  in  other  cases,  accompanied  by  the  opinion  of  a  witness,  not 
resting  on  any  recollection  or  knowledge,  but  manifestly  derived 
from  such  usual  practice  only,  would,  in  my  judgment,  be  dan- 
gerous and  unjust.  There  could  be  no  secuTrity  in  the  adminis- 
tration of  justice,  if  such  an  innovation  on  the  rules  of  evidence 
should  receive  the  sanction  of  our  courts.  We  are,  therefore,  of 
opinion,  that  the  recorder  decided  correctly,  and  that  the  judg- 
ment of  the  court  below  ought  to  be  affirmed. 

Judgment  affirmed 


R.  &  W.  GowAN  against  J.  Jacks^. 

chM^'"  dwm  THIS  was  an  action  of  assumpsit,  brought  by  the  plaintiffs,  as 
in  Antigua,  endorsees,  against  the  defendant,  as  drawer  of  a  bill  of  exchange. 
iT""wSi"  The  bill  was  dated  Antigua,  July  18,  1817,  for  £381  16*.  S^rf. 
dated  July  18|  Sterling,  On  Messrs.  Jackson  and  Brothers,  London,  payable  ninety 
preJcnted*  for  ^^^^  ^^^^^  Sight,  to  Hugh  Mackay,  or  order,  and  endorsed  by  him, 
accepiMce  un-  Robert  M^JSish,  jun.  and  by  George  RPNish  fy  Co. 
isis^ritha^  At  the  trial,  before  Mr.  Justice  Van  Ness,  at  the  New-York 
been'  put  into  Sittings,  in  November,  1820,  the  plaintiffs  gave  in  evidence  a  pro- 
hadpass€& into  ^^s^*^'  non-acccptance,  dated  16th  January,  1818,  and  a  protest  for 
several  hands,  non-payment,  dated  April  14,  1818. 

dSreed*'To*  the  ^^^  defendant's  counsel  objected  to  the  protests,  that  they  were 
piaioiifls :  HeUi,  made  afler  such  a  length  of  time,  as  to  show  laches  on  the  part  of 
droumsiances**  ^^^  holders  of  the  bill ;  and  they  prox-ed  that  packets  went  regu- 
r  *  177  1  '  '^"^'y  ^^^  Antigua  to  London,  once  *jn  every  month,  or  forty  days ; 
there   was  no  ^^^  ^^^  judgc  Overruled  the  objection.  ' 

hchfs   in  the      To  excuse  the  want  of  proof  of  notice  of  the  dishonor  of  the  bill, 

noiders,  in  pre<  , 

senting  tlie  oill. 

Where  the  drawer  of  a  bill  is  a  partner  of  the  house  or  firm  on  which  it  is  drawn,  it  is  not  necessary  fer  the 
bolder  to  prove,  thai  notice  of  its  dishonor  was  given  to  the  drawer. 

Where  the  witness,  a  commission  merchant  in  New-York^  testified,  that  he  became  acquainted  with  and  did 
much  business  for  a  merchant  ofAntigua^  and  understood,  in  the  course  of  his  business,  and  from  eeneral  re 
port,  that  he  was  a  partner  in  a  firm  in  Limdon,  on  whom  he  had  drawn  a  bill  of  exchange,  though  Uie  witnes4 
%ad  not  known  or  heard  of  the  drawer,  or  of  the  drawees,  until  more  than  six  months  after  the  bnl  was  drawni 
Heid,  (bat  this  evidence  was  sufficient,  prima  facie,  to  show  that  the  drawer  was  a  partner  in  such  firm. 
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the  plaintiffs  offered  to  prove  that  the  defendant  was  one  of  the     ALBANY, 
firm  of  Jackson  and  Brothers.     The  defendant's  counsel  objected  ^^^^^^J^^ 
to  the  admissibility  of  the  evidence,  on  the  ground  that  the  de-      gowan 
fendant  might  have  separate  funds  in  the  partnership  concern,  if  ^• 

there  was  one,  so  as  to  be  entitled  to  notice,  as  much  as  any  tbird  ^^^ov, 
person ;  but  the  judge  overruled  the  objection.  M,  a  witness 
lor  the  plaintiffs,  testified,  that  he  had  been  acquainted  with  the 
defendant  since  the  autumn  of  1817,  and,  being  a  commission  mer- 
chant, had  done  a  good  deal  of  business  for  him  ^  and  that  he  had 
always  understood  that  the  two  persons  connected  under  the  firm 
of  Jackson  and  Brothers  of  Lorulonj  were  Joseph  Jackaony  the  de- 
fendant, and  Daniel  Jackson;  and  that  the  firm  here  was  Joseph 
Jarkson^  or  Joseph  Jackson  Sf  Co,y  but  which,  he  did  not  recollect. 
That  he  understood  from  common  report,  that  the  defendant  was 
a  partner  of  the  firm  of  Jackson  and  Brothers,  in  London ;  and 
that  he  had  so  understood  in  the  course  of  his  business,  and  in  the 
settlements  of  accounts  made  by  him  with  the  defendant.  The  wit 
ness  further  stated,  that  he  did  not  recollect  that  the  defendant  had 
ever  mentioned  to  him  that  he  was  a  partner  of  that  house.  That 
at  the  time  the  bill  was  drawn,  he  did  not  kqow  the  defendant, 
ni>r  the  firm  of  Jackson  and  Brothers^  nor  did  he  hear  of  them  until 
more  than  six  months  after,  or  as  late  as  February  or  May,  1818 ; 
and  that  alt  that  he  had  heard  relative  to  a  partnership  between 
them,  was  subsequent  to  that  time. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  2084  dollars  and 
10  cents. 

H.  Sf  R.  Sedgwick,  for  the  plaintiffs.  They  cited  1  Camp,  N. 
P,  Rep.  82.  1  Caines's  Rep.  184.  Whitney  v.  Sterling,  14  Johns. 
Rep.  215. 

T.  A.  Emmet  and  Fay,  contra.  They  cited  Chitty  on  BiUs, 
138.     2  H.  Bl.  569.     4  Cranch,  141. 

♦Spewcer,  Ch.  J.,  delivered  the  opfnion  of  the  court.  The  first  [  *  178  J 
point  arising  in  this  cause,  as  to  the  delay  in  presenting  the  bill  for 
acceptance,  was  fully  discussed  and  considered  in  the  case  of 
Rohtnson  v.  Ames.f  This  is  also  a  foreign  bill,  and  was  payable  t  Ante,  p.  146 
ninety  days  after  sight,  dated  July  18,  1817,  and  presented  for 
acceptance  the  16th  January,  1818;  and  it  had  been  circulated 
and  passed  through  several  hands.  For  the  reasons  given  in  the 
case  of  Robinson  v.  Atnes,  we  are  of  opinion,  that  there  was  no 
laches  in  presenting  the  bill. 

The  next  point  made  by  the  defendant's  counsel  is,  that  the 
evidence  to  show  that  the  defendant  was  a  partner  of  the  house 
of  Jackson  and  Brothers,  the  drawees,  did  not  make  out  the  fact, 
either  that  the  defendant  was  a  partner,  or  that  he  was  a  partner 
when  the  bill  was  drawn. 

The  only  witness,  to  prove  the  partnership,  was  P.  S.  Mills ; 
and  he  never  heard  or  knew  that  there  were  such  persons  as  the 
defendant  and  Jackson  and  Brothers,  until  February  or  May,  1818. 
Subsequent  to  these  periods,  Mills  had  done  a  good  deal  of  busi- 
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ALBAP^  ness  for  the  defendant,  and  had  sold  goods  to  a  large  aniounl  by 
^^^'J^^  his  orders.  He  had  always  understood  there  were  two  brotben 
connected  in  the  business,  the  defendant  and  Daniel  Jackson^  and 
that  the  firm  in  London  was  Jackson  and  Brothers,  and  the  firm 
here  was  either  Joseph  Jackson,  or  Joseph  Jackson  fy  Co. ;  and 
which,  the  witness  did  not  recollect.  And  the  witness  had  under- 
stood, from  common  report,  that  the  defendant  was  a  partner  of 
the  firm  of  Jackson  and  Brothers,  in  London,  This  is  the  sub- 
stance of  the  evidence.  When  it  is  considered,  that  the  bill  was 
drawn  in  Antigua,  and  that  there  is  no  evidence  of  the  defendant 
having  done  business  in  this  country  prior  to  the  time  spoken  of 
by  MtUs,  I  think  the  evidence  suflicient,  prima  facie ;  and  that  it 
was  thrown  on  the  defendant  to  show  the  commencement  of  the 
partnership,  if  it  began  at  a  time  subsequent  to  drawing  the  bill. 
The  interval  between  drawing  the  bill,  and  the  period  spoken  of 
by  the  witness,  when  by  common  reputation  they  were  partners, 
was  so  short,  as  to  render  it  improbable  that  the  partnership  com- 
menced posterior  to  drawing  the  bill. 
[  *  179  ]  Considering  it,  then,  as  established,  that  the  partnership  ^existed 

when  the  bill  was  drawn  and  presented,  the  question  arises, 
whether  notice  of  non-acceptance  was  required  to  be  given  to 
the  defendant.  It  was  proved,  that  the  bill  was  presented  for  pay- 
ment on  the  I6th  of  January,  1818,  and  was  then  protested  for 
non-acceptance ;  and  it  was  presented  on  the  16th  of  April,  1818, 
for  payment,  and  protested.  In  the  absence  of  all  other  proof, 
the  bill  must  be  considered  as  drawn  by  one  partner  of  the  firm, 
on  the  firm  itself,  in  relation  to  the  partnership  business:  and  if  so, 
then  a  knowledge  by  one  of  the  firm  of  the  dishonor  of  the  bill,  is, 
in  point  of  law,  knowledge  by  the  whole  firm.  Daniel  Jackson, 
the  partner  in  London,  had  notice  that  the  bill  was  refused  accept- 
ance and  payment,  for  he  was  the  person  who  thus  refused.  In 
"  Porthouse  v.  Parker  and  others,  (1  Camp.  N,  P.  82.)  Lord  EUen- 
borough  held,  that  where  a  bill  had  been  accepted  oy  one  of  the 
defendants,  this  was  suflicient  evidence  of  its  having  been  regu- 
larly drawn ;  and  that,  the  acceptor  being  likewise  a  drawer,  there 
would  be  no  occasion  for  the  plaintiff  to  prove,. that  the  defendants 
had  received  express  notice  of  the  dishonor  of  the  bill,  as  this  must 
necessarily  have  been  known  to  one  of  them,  and  the  knowledge 
of  one  was  the  knowledge  of  all.  This  is  a  very  just  and  reason- 
able principle ;  for  although  Joseph  Jackson  is  alone  sued  on  the 
bill,  yet,  as  has  been  already  observed,  it  must  be  deemed  a  part- 
nership transaction ;  and  a  knowledge  by  one  of  the  firm  of  the 
dishonor  of  the  bill,  was  all  that  ought  to  be  required. 

Judgment  for  the  plaintiffs 
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•Jackson,'  ez  dcm.  Myers,  against  Elsworth.  jacksow 

V. 

EJECTMENT  for  the  non-payment  of  rent,  tried  at  the  Co-  ^  ^^^  ^^ 
lumbia  circuit,  in  November,  1821,  before  Mr.  Justice  Van  Ness,  livis  contained 
The  premises  in  question  were  demised,  on  the  1st  of  November,  »  <='»"»?  o^"  ^ 
1797,  by  Robert  R.  Livingston,  since  deceased,  to  the  lessor  of  ^yment  "*of 
the  plaintiflT,  for  his  natural  life,  and  the  life  of  his  wife,  reserving  j^"*5  ^w"*"^  ^« 
an  annual  rent  of  82  dollars.  The  lease  contained  a  clause,  or  lea^Uie  pos- 
covenant,  that  in  case  the  rent  should  be  in  arrear  and  unpaid,  sessioa  for  six 
for  twenty  days,  next  after  the  same  should  become  due ;  or  if  the  ^rform  ^'  the 
lessee,  his  heirs  or  assigns,  shall  not  take  possession  and  improve  covenants,  &c. 
the  premises  demised,  within  six  months  after  the  date  of  the  thepren^s^in 
Ic^ase ;  or  shall  leave  the  possession,  for  the  space  of  six  months ;  J^io^  amd  the 
or  shall  not  keep  and  perform  the  several  covenants  and  agree-  j^,-a^  '  isii" 
ments  expressed  in  the  lease,  &c.,  that  then,  and  in  either  case,  executed  anoiJh- 
the  lease,  &c.  was  to  be  void,  &c. ;  and  that,  thereupon,  it  should  defendluit,  who 
be  lawful  for  the  lessor,  his  heirs  or  assigns,  to  reenter,  &c  The  emereti  and 
lessor  of  the  plaintiflf  entered  into  possession  immediately  after  ©nhe'premraOT, 
the  lease,  and  continued  in  possession  until  the  winter  or  sprint:  f^^  ^H  ?«» 
of  1810;  and  it  was  proved,  that  the  defendant  was  now  in  pos-.paidno  rent  to 
session  of  the  premises,  and  that  the  lessor  of  the  plaintiff  and  °"  Jwidiord  af- 

1  .         -^  ,.*^.  '  *  Icr  the  first  of. 

his  Wife  were  living.  May,       1809, 

The  defendant  proved,  that  the  lessor  of  the  plaintiff,  having  ^-^^^^  ^-^J^' 
left  the  premises,  Livingston,  ther- landlord,  entered  into  possession  ment,°in  ?82i, 
thereof,  and  continued  in  possession,  until  the  first  o(  April,  1812;  »ff»jnst  «he  dc- 
and  that  the  lessor  of  the  plaintiff  was  indebted  to  Livingston,  cover" tbe^pos' 
the  landlord,  for  rent  then  due,  107  dollars  and  72  cents,  for  which  ^'f**P '  ^W 
he  gave  his  note,  as  in  full,  for  rent  up  to  the  first  of  May,  1809.  of^  the  ^ten^t, 
The  defendant  also  proved,  that  the  lessor  of  the  plaintiff,  since  (^*>«  cou^d^^i^ 
he  left  the  possession,  acknowledged  that  the  note  was  due  and  barred^oniy  by 
unpaid,  *and  that  the  rent,  from  the  first  o(  May,  1809,  to  tlie  [*181  ] 
first  of  Matfy  1810,  was  also  due  and  unpaid.  The  defendant  a  recovery,  in 
also  gave  in  evidence  a  lease  from  Livingston  to  him,  for  certain  deToIe^statmc • 
lands,  including  the  premises  in  question,  dated  -/4prt7  18,  1811,  and  that,  if  a 
for  the  lives  of  the  wife  of  the  defendant  and  of  his  son  George ;  ^Is  to  blTprZ 
and  that  he  entered  on  the  premises,  and  has  ever  since  continued  sumed,  it  would 
in  possession  thereof,  bv  virtue  of  that  lease.  under  the^stau 

A  verdict  was  taken  tor  the  plaintiff,  subject  to  the  opinion  of  ute,  rather  than 
the  court  on  a  case  containing  the  facts  above  stated.  buHbat  b  ^he 

*  **  absence  of  any 

Vanderpoelj  for  the  plaintiff.  S^^e  'of'tL^re- 

entry  and    re- 

ShufeMt,  for  the  defendant.  eovery,       by 

'^  '  eiectment,    an- 

WoonwoRTH,  J.,  delivered  the  opinion  of  the  court.  ^Jh  *  n#ntry 

The  first  question  arising  in  this  case  is,  whether  the  lapse  of  «o"^^    «<>*  ^ 

ume  will  warrant  the  presumption  that  Livingston,  the  landlord,  Slat^Teentrva^ 

common  law 
tm  not  to  be  presumed,  unless,  after  a  possession  ibr,  at  least,  fourteen  years :  and,  admitting  that  the  landlord 
catered  six  months  after  bis  tenant  had  quitted  ftie  possession,  that,  alone,  would  not  divest  tbe  apparent  light  of 
yosiessioo  gained  by  the  tenant,  (a) 

la)  Baldwin  v.  diunn,  t  WenddV$  Rep.  399 
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ALBANY,    made   a  regular  reeillry  for  non-payment  of  rent.     It  appears 
August,  1822.   ^j^^^^  Myers,  the  plaintiff,  who  was  tenant  for  life,  left  the  premises 
Jacxsou      in  1810,  and  thereupon  Livingston  entered,  aiid  afterwards,  on 
^-  the  18th  oi  Aprily  1811,  executed  a  lease  to  the  defendant,  during 

LswoRTH.  ^1^^  Yxy^^  of  his  wife  and  son,  by  virtue  of  which  lease  the  defend- 
ant entered,  and  is  now  in  possession.  The  present  action  was 
commenced  ten  years  and  a  few  months  after  the  plaintiff  left  the 
possession,  and  rent  has  been  paid  by  him  since  May  1,  1809. 

It  is  well  settled,  that  the  right  of  the  tenant  can  only  be 
barred  by  ejectment,  under  the  statute.  A  reentry  at  common  {aw 
does  not  defeat  the  title  in  equity.  (1  N,  R.  L,  440.  1  Sound. 
287.  3  Black.  Com.  175.)  It  is,  however,  sufficient  for  the  de- 
fendant, if  a  reentry  in  either  way  can  be  presumed,  for  then  he 
holds  the  possession  rightfully,  as  against  the  plaintiff. 

If  a  legal  reentry  has  been  made,  it  may  be  presumed  to  haye 
been  under  the  statute,  rather  than  at  common  law,  which  was 
altended  with  great  inconvenience,  and  many  niceties.  After  the 
landlord  has  performed  the  requisites  v^quired  by  the  common 
I*  182 ]  law,  to  entitle  him  to  reenter,  *resort  must  be  had  to  an  eject 
ment  to  obtain  the  actual  possession,  which,  when  obtained,  is 
always  uncertain,  from  its  remaining  in  the  power  of  the  tenant 
to  offer  a  compensation  at  any  time,  in  order  to  found  an  applica- 
tion for  relief  in  equity.    (1  Saund.  287.  note.     Woodfally  ^0.) 

If  the  landlord  has  reentered,  he  has  undoubtedly  chosen  the 
more  simple  and  efficient  remedy  under  the  statute.  In  applying 
the  doctrine  of  presumption  to  such  a  case,  I  am  not  inclined  to 
go  further  than  the  court  has  already  gone ;  for  it  cannot  be  ques- 
tioned, that  if  a  reentry  had  been  made  under  the  statute,  the 
evidence  of  it  exists  as  matter  of  record,  and  might  have  been 
produced.  The  non-production  of  it  raises  a  presumption  that 
there  is  no  such  evidence,  at  least,  until  search  has  been  made, 
and  some  fact  established,  on  which  the  presumption  can  rest.  It 
appears  to  me  much  more  probable,  from  the  facts  stated,  that  the 
landlord,  finding  the  premises  vacant,  and  rent  being  in  arrear, 
concluded  to  take  possession,  without  having  recourse  to  the 
process  of  law. 

In  Jackson^  ex  dem.  Goose,  v.  Demaresty  (2  Caines^s  Rep,  382.) 
the  court  say,  '^  After  14  years'  possession,  we  will  presume  a  reg- 
ular reentry  at  common  law ,  reentry  is  matter  in  pais,  and  not 
of  record."  In  that  case,  which  is  the  shortest  period  tliat  has 
been  deemed  sufficient,  the  court  do  not  rest  the  presumption  on 
a  reentry,  by  ejectment  under  the  statute,  but  at  common  law, 
evidently,  because  no  presumption  of  the  former  could  be  in- 
dulged, so  long  as  the  record  of  recovery  was  not  produced,  or 
some  cause  assigned  for  its  non-production.  Considering  that 
this  principle  operates  in  derogation  of  the  grant,  I  apprehend 
our  courts  have  been  sufficiently  liberal;  and  that  a  shorter  period, 
if  sanctioned,  would  frequently  be  productive  of  manifest  injus- 
tice. In  Jackson  v.  Walsh,  (3  Johns.  Rep.  226.)  nine  years  was 
held  insufficient.  The  presumption  relied  on  would  derive  but 
little  support  from  an  additional  year.  I  am  of  opinion,  that  the 
lapse  of  time  is  not  sufficient  to  raise  a  presumption  of  a  reentry 
132 


OF  T  'IE  STATE  OF  NEW-YORK. 


182 


for  non-jKtjmcnt  rf  rent,  either  at  common  law,  or  under  the 
statute. 

*Bat  it  is  cirfpdd,  that  the  landlord  bad  a  right  to  enter  and  take 
possession,  because  the  tenant  left  the  premises.  The  clause  in 
the  lease  is,  if  the  tenant  shall  '*  leave  the  possession  for  the  space 
of  six  months"  The  right  to  enter  did  not  accrue  until  six  months 
idler  the  lessor  had  quit ;  an  entry  before  cannot  be  supported  on 
the  ground  of  a  condition  broken.  The  case  states,  "  that  upon 
Ihe  lessor  of  the  plaintiff  leaving  the  premises,  the  landlord  entered 
upon  the  possession."  These  expressions  imply,  that  the  entry  was 
immediate,  and  before  the  expiration  of  six  months.  Had  the  fact 
been  otherwise,  there  is  no  doubt  the  defendant  would  have 
strengthened  his  case  by  proving  it.  The  consequence,  then,  is,  that 
no  forfeiture  had  occurred  when  the  entry  was  made :  and,  on  this 
ground,  the  plaintiff'  sright  is  not  barred. 

If  reliance  is  placed  on  the  breach  of  condition,  an  ejectment 
must  be  brought  for  the  forfeiture  ;  for  the  lease,  in  this  case,  is 
only  voidable,  and  cannot  be  determined  until  the  lessor  reenters 
in  this  manner.     (1  Sauud.  287.  n.  1.     Woodfcdl^  271.) 

But  if  it  were  conceded,  that  the  landlord  did  not  take  posses- 
sion until  after  six  months,  there  is  no  evidence  that  an  ejectment 
was  commenced,  under  which  such  entry  was  made ;  neither  will 
the  lapse  of  time  support  the  presumption.  It  is  true,  that  the 
legal  owner  may,  for  a  certain  species  of  injury,  when  a  person 
who  hath  no  right  has  previously  taken  possession  of  lands  or  ten- 
ements, make  entry,  which  is  defined  to  be  an  extrajudicial  and 
summary  remedy ;  in  such  case,  the  party  entitled  may  make  a 
formal,  but  peaceable  entry  on  the  land,  declaring  that  thereby  he 
takes  possession.  {Co.  Lit.  417.)  But  when  the  original  entry  is 
lawful,  and  an  apparent  right  of  possession  is  gained,  the  law  will 
not  suffer  that  right  to  be  overthrown  by  the  mere  act  or  entry 
of  tlie  claimant.  His  remedy  is  by  action.  {Co.  hit.  57.  h.  237.  a.) 

There  is  no  sufficient  evidence  to  support  the  presumption  of  a 
legal  reentry,  either  for  the  non-payment  erf*  rent,  *or  for  condition 
broken  ;  and,  consequently,  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


ALBANY. 

August;  18^. 


[•184J 


Jackson,  ex  dem.  Pintard,  against  Bodlk. 

EJECTMENT  to  recover  lot  No.  11,  in  the  sixth  division  of  the  li  i»  csseniiai 
Minisink  patent,  tried  at  the  Orange  circuit,  in  September,  1820,  ©f  a*de^/tha5 
before  Mr.  Justice  Woodworth.  the  g^rantee  i« 

*  willuig   to   ac 

eept  it ;  and  though  soch  arreptajice  will  be  presumed  from  the  beneficial  nature  of  the  transaction,  when  tlie 

Eu>t  u  not  absolute ;  yet  this  presumption  is  very  slight,  where  the  grantee  derives  no  benefit  under  the  deed, 
t  is  Btthjerted  to  a  duty,  or  the  perfonnance  of  a  trtist.  (a) 

Where  P.,  an  insolvent  debtor,  in  !Veic- Jersey,  in  1793,  assigned  all  his  property,  under  the  insolvent  actofthat 
state,  to  C.  and  Z>.,  in  trust,  for  all  his  creditors,  and  the^e  was  no  evidence  of  the  trustees  havins:  taken  the  oath 
required  of  them  by  the  act,  and  the  trustees  had  done  no  act  whatm-er,  in  execution  of  the  trust,  for  above  twenty 
yewj,  and  one  of  them  had  declared,  in  the  presence  of  the  other,  who  did  not  dissent,  thai  he  never  qualified,  nor 
acted,  and  never  intended  to  act  as  irusiee  :  Held,  that  this  was  sufficient  evidence  that  they  never  had  assented 
U>  ^^<*%|f8  trustees,  or  accepted  the  deed  of  assiginnent;  and  that,  therefore,  nothing  passed  by  the  deed  from  P,  to 

C.  alid  P. 

(a)  Vid.  Jjckson  v.  Perkins,  2  WendeWs  Rep.  308.    Jackson  v.  Richards,  6  Cow.  Rep.  617 
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ALBANY, 

Au^st,  18SX 

Jackson 

V. 
BODLX. 


[•185] 


The  plaintiff  produced  evidence,  by  which  he  deduced  a  titio 
to  John  Pintard,  one  of  the  lessors.  The  defendant  then  read  in 
evidence  an  exempUfication  of  the  proceedings  under  the  late 
bankrupt  law  of  the  United'  States,  against  John  Pintard^  (the 
lessor,)  as  a  bankrupt ;  by  which  jt  appeared,  that  the  commibsion 
was  issued  in  July,  1800,  and  that  the  bankrupt  executed  an  as- 
signment, pursuant  to  the  statute,  dated  May  29, 1807,  ^' of  all  the 
estate,  right,  title,  interest,  use,  trust,  property  and  pofsession, 
benefit  and  equity  of  redemption,  claim  and  demand  whatsoever, 
which  the  said  J.  P.  had,  at  the  time  of  his  becoming  a  bankrupt, 
in  trust  for  all  his  creditors.?  The  defendant,  also,  gave  in  evi- 
dence a  release,  dated  May  30,  1807,  from  the  assignees  of  P., 
the  bankrupt,  to  James  A.  Stewart  and  John  A.  Wells,  of  all  ttie 
lands  of  P.,  the  bankrupt,  in  the  counties  of  Ulster  and  Orange, 
^in  the  state  of  New- York,  for  the  consideration  of  750  dollars. 
The  plaintiff's  counsel  objected  to  the  evidence  of  this  release,  on 
account  of  the  generality  and  vagueness  of  the  description  of  the 
lands  released  ;  but  the  judge  reserved  all  questions  of  law.  The 
defendant's  counsel  insisted,  that  he  had  shown  a  title  out  of  the 
lessors  of  the  plaintiff.  The  counsel  for  the  plaintiff  then  read 
in  evidence  an  exemplification  of  the  examination  of  Pintard, 
"^before  the  commissioners  of  bankrupt,  in  August,  1800  ;  in  which 
he  declared,  among  other  things,  that  he  had  been  discharged 
under  the  insolvent  law  of  the  state  of  New-Jersey,  on  the  22d  of 
May,  1798,  and  had  assigned  and  delivered  up  all  his  estate,  real 
and  personal,  to  Elias  Dayton,  John  N  Cummings  and  Jesst 
Baldwin,  his  assignees,  and  that,  at  the  time  of  his  examination, 
he  had  no  estate  or  effects  whatever ;  and  that  the  schedules, 
attached  to  his  examination,  contained  true  accounts  of  all  his 
debts  and  effects,  as  exhibited  when  he  so  obtained  his  discharge 
under  the  insolvent  act  of  New- Jersey ;  by  which  schedules,  it 
appeared,  that  Pintard  claimed  and  assigned  about  four  thousand 
acres  of  land  in  the  patent  of  MinisinJc.  The  plaintiff's  counsel 
then  produced  in  evidejice,  an  exemplification  of  the  proceedings 
of  the  Court  of  Common  Pleas  of  Essex  county  in  the  state  of 
New-Jersey,  in  the  case  of  John  Pintard,  an  insolvent  debtor,  and 
an  assignment  of  all  his  estate,  real  and  personal,  by  him,  to  the  said 
Dayton,  Cummings  and  Baldwin,  made  pursuant  to  the  law  of  that 
state,  dated  May  22d,  1798,  in  trust,  to  and  for  the  use  and  benefit 
of  all  the  creditors  of  the  said  Pintard. 

The  defendant  then  gave  in  evidence  an  exemplification  of 
certificate  of  the  clerk  of  the  county  of  Essex,  in  New-Jersey. 
authenticated  in  the  manner  required  by  the  act  of  congress,  that 
he  had  searched,  and  found  no  oath  or  affidavit  of  the  said  Dayton, 
Cummings  and  Baldwin,  the  assignees  of  Pintard,' on  the  files  or 
records  of  the  said  court.  It  was  proved,  that  a  short  time  before 
the  trial  of  the  cause,  Cummings,  one  of  the  assignees  of  P.  under 
the  insolvent  act  of  New-Jersey,  declared,  that  the  trustees  had 
never  qualified,  and  that  he  had  nothing  to  do  with  the  trust  or 
property ;  that  Baldwin,  another  of  the  assignees  was  present  at 
the  time  the  declaration  was  made  by  C.  and  said  nothing  <?|»the 
oath,  but  refused  to  execute  any  release  to  J.  A.  Stewart ;  and  it 
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appeared  that  Dayton  was   dead.     It  was  also  proved,  tliat  in  ALBANY, 

/niy,  1816,  CummingSy  on  being  applied  to  for  a  release  for  some  ^^^^[J^^ 

of  the  lots  in  the  Minisink  patent,  said  that  he  never  had  qualified  jackboh 

as  a  trustee,  and  never  intended  to  act  under  the  assifirnment  of  „  ^- 

Piniard.  ^'"^ 

*A  verdict  was  takon  for  the  plaintiff,  subject  to  the  opinion  of  the  [  *  186  ] 
court,  on  a  case  containing  the  facts  as  above  stated ;   and  all 
questions  of  law  and  evidence  at  the  trial  were  reserved. 

BetU,  for  the  plaintiff,  contended,  that  the  plaintiff  had  proved 
a  title  under  Piniard,  and  his  assignees,  under  the  insolvent  law 
of  New-Jersey.  The  defendant  had  attempted  to  show  a  title  out 
of  the  lessors,  in  purchasers  under  a  deed  from  the  assignees  of 
P.  as  a  bankrupt,  in  1807,  seven  years  after  the  bankrupt  obtained 
a  certificate  of  discharge,  and  which  did  not  describe  any  property 
specifically.  Such  a  general  assignment  by  the  commissioners  of 
a  bankrupt  will  not  pass  a  particular  estate  in  land.  The  property 
must  be  particularly  described.  The  11th,  12th  and  nth  sections 
of  the  act  show  that  the  commissioners  must  specify  the  real 
estate  which  they  intend  to  convey  or  assign  ;  so  that,  even  if  the 
commissioners  had  power,  in  1807,  to  make  a  conveyance,  he 
contended,  that  it  has  not  been  well  executed.  But  the  bankrupt 
law  of  the  U  S.  was  limited  to  five  years,  and  expired  in  1805, 
and  after  that  term  these  commissioners  had  no  power,  to  convey. 

Again ;  the  commissioners  of  bankrupt  were  apprized  of  the  as* 
signment  by  Piniard^  the  bankrupt,  previously  made  to  the  trustees, 
under  the  insolvent  law  of  New-Jersey.  The  law  will  presume  a 
delivery  of  the  deed  to  the  trustees,  and  an  acceptance  by  them  of 
the  trust,  until  the  contrary  appears.  Those  assignees  are  the  real 
lessors  in  this  suit. 

Billings  and  D.  B.  Offden,  contra,  insisted,  that  by  the  bank- 
rupt act  of  the  (7.  ^.  all  the  property  of  the  bankrupt  was  vested 
in  the  commissioners.  In  cases  of  bankruptcy  or  insolvency,  the 
assignments  are  always  general ;  and  such  a  general  description 
of  land  in  a  deed  is  sufficient.  {Jackson^  ex  dem.  Livingston^  v. 
De  Lancey^  1 1  Johns.  Rep.  365.)  The  bankrupt  law  contained  a 
saving  of  all  proceedings  under  commissions  actually  issued  at  the 
time  the  act  expired ;  and  the  commission  in  the  case  of  Pintard 
had  issued  before  that  time. 

Again  ;  the  assignees  of  P.  under  the  insolvent  law  of  *iV«ta-  [  ♦  167  ] 
Jersey,  never  took  the  oaths  required  of  them  by  that  law ;  and 
until  tliey  had  qualified,  they  could  not  act  as  trustees ;  and  it  is 
proved^that  though  above  twenty  years  have  elapsed,  nothing  has, 
in  fact,  been  done  by  those  trustees.  Besides,  the  trustees,  by 
%'irtue  of  the  insolvent  law  of  New- Jersey,  can  claim  nothing  in  this 
state,  under  the  assignment  to  them,  for  the  benefit  of  the  insolvent's 
creditors  there.  A  record  of  proceedings,  under  an  act  of  the 
legislature  of  Neio- Jersey,  cannot  pass  land  in  this  state.  But  ad- 
mitting that  the  assignment  was  regular  and  duly  executed,  there 
i.s  no  evidence  of  its  delivery  or  of  its  acceptance  by  the  grantees. 
A  deed,  in  order  to  pass  land,  must  be  executed  and  delivered 
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ALBANY,    according  to  the  fonns  required  bv  the  laws  of  the  state  in  whidi 
^^^;J^  the  knd  is  situated. 

Jaoksoii 

"'  Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff's  right  to  recover  depends  entirely  on  the  effect 
of  the  discharge  to  John  Pintardy  and  the  assignment  made  to 
Cummings  and  Baldtvin,  under  the  insolvent  (M-oceedings  in  New- 
Jersey ;  for  it  does  not  admit  of  a  doubt,  that  the  assignment, 
under  the  bankrupt  act,  by  the  commissioners  of  bankruptcy,  to 
Moore  and  Farqukar,  the  assignees  of  Pmtard,  passed  all  the  estate 
and  interest  of  Pintard  in  the  premises.  The  act  repealing  the 
bankrupt  act  contained  savings  and  provisos  in  &vor  of  such  cases 
as  were  then  pending ;  and  this  case  was  then  ponding. 

The  question  is,  whether,  under  the  facts  proved  in  this  case, 
the  New-Jersey  assignees  can  now  for  the  first  time,  after  the 
lapse  of  more  than  twenty,  years,  assent  to  the  trust,  and  take  under  ' 

a  deed,  when,  during  all  that  period,  they  have  never  acted,  nor 
accepted  the  trust  conferred  on  them  by  the  assignment  of  the 
22d  of  May^  1796.  I  am  of  opinion  that  they  cannot.  It  is 
necessary  to  tlie  validity  of  a  deed,  that  there  be  a  grantee  willing 
to  acc^t  it.  It  is  a  contract,  a  parting  with  property  by  the  ^ 
grantor,  and  an  acceptance  thereof  by  the  grantee.  An  accept-  ^ 
ance  will  be  presumed,  from  the  beneficial  nature  of  the  transao 
tion,  where  the  grant  is  not  absolute.  The  presuntptioh  is  not  so 
strong,  that  the  grantee  accepts  the  deed,  where  he  derives  no 
benefit  under  it,  but  is  subjected  to  a  duty,  or  the  performance 
[  *  188  ]  ♦of  a  mere  trust.  The  non-exiatence  of  any  oath,  on  the  part  of 
the  assignees,  to  execute  the  trust,  and  the  lapse  of  so  many  years, 
without  having  executed  it,  coupled  with  the  declarations  of  one 
of  the  two  surviving  trustees,  in  the  presence  of  the  other,  without 
any  dissent  on  his  part,  that  they  had  nothing  to  do  with  the  trust, 
that  they  had  never  qualified,  had  no  concern  with  the  property, 
and  never  intended  to  act,  make  out  the  fact,  that  they  never 
agreed  to  accept  the  trust,  and,  consequently,  never  assented  to 
the  deed.  In  Jackson^  exdem.  AfCrea,  v.Dunlap,  (1  Johns,  Cos* 
114.)  and  in  Jackson  v.  Phipps,  (12  Johns.  Rep.  422.)  the  prin- 
ciple is  distinctly  advanced,  that  it  is  essential  to  the  legal  opera- 
tion of  a  deed,  that  the  grantee  assent  to  receive  it,  and  that  there 
could  be  no  deli\'ery  without  an  acceptance. 

Without  examining  the  other  points  in  the  ca8e,.this  is  decisive 
against  the  plaintiff's  right  of  recovery 

• 

Judgment  for  the  defenoant. 


Jackson,  ex  dem.  Smith,  against  Goodell. 

tribcswithinuS  THIS  was  an  action  of  ejectment^  brought  to  recover  the  pos- 
state,  arc  sub-  scssion  of  lot  No.  33,  in  the  township  of  Jurtim,  in  the  county  ol 
ri^icUon*"'and  Seneco,  and  was  noticed  for  trial  at  the  Sf^ncca  circuit,  in  1 821 ,  when 
kw«  of  the  the  parties  agreed  to  submit  the  cause  to  tlie  opinion  of  the  court, 
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on  a  case  containing  the  following  facts :  Letters  patent  for  the  lot     ALBANY, 
in  question,  and  for  another  lot  in  Junius,  Anted  January  29, 1791,  ,,^^^^^^J^^ 
were  granted  to  Lieatenant  John  Sagoharase,  an  Onetda  Indian,      Jackson 
who  served  in  the  line  of  this  state,  in  the  army  of  the  United     ^  ^^• 
SiateSy  in  the  revolutionary  war,  and  *died  March  27,  1783,  leav-       r  ^  ,  gg  ^ 
iog  a  son,  named  Williamy  his  only  lawful  issue,  and  who  resided  ^^^^      .j^^ 
with  the  tribe  of  Oneida  Indiana.     William,  the  son  of  the  paten-  Indiana  an  not 
tee,  in  1797,  in  consideration  of  250  dollars,  conveyed  lot  No.  33  Jens^owSiVS" 
to  Peter  Smith,  the  lessor  of  the  plaintiff,  in  fee ;  and  the  deed  was  legiaiice  to  the 
regaiarly  proved  and  recorded,  on  the  16th  of  September,  1797.  SJ^'enS  to 
He,  fVilliatn  S.,  afterwards,  on  the  6th  of  May,  1810,  for  the  con-  its  protection. 
sideration  of  360  dollars,  executed  a  deed,  in  fee,  for  the  same  lot,  acqilire  pron«^ 
to  Elijah  Miller,  which  deed  was  acknowledged  by  the  grantor,  ty,  by  purchase 
and  approved  by  the  surveyor-general,  in  pursuance  of  the  act  ane*^*^o?trMis? 
in  such  case  made  and  provided.     The  defendant  was  in  posses-  mit  the  same, 
sioD  of  the  lot,  claiming  title  under  E.  Miller;  and  before  the  suit  JfuMnsT*  w™ 
was  commenced,  the  lessor  of  the  plaintiff  demanded  the  posses-  ject,  however, 
non,  and  to  have  the  improvements  on  the  lot  appraised,  accord-  }foM  as  1h?*ie- 
ing  to  the  statute  of  April  8,  1813,  and  the  defendant  refused  to  gisiatare   may 
join  in  such  appraisement.  SJdr^^^^uriTy 

It  was  agreed,  that  if  the  court  should  be  of  opinion  that  the  a^inst  impo- 
plaintiff  is  entitled  to  recover,  the  defendant  might  enter  up  judg-  *"^°""  ^^^j 
ment  as  upon  a  special  verdict  containing  the  above  facts  ;  and  in  therefore,  exe- 
case  the  court  should  be  of  opinion  in  favor  of  the  defendant,  the  f^  ^  ^^  ^^J^ 
plaintiff  was  to  be  at  liberty  to  enter  judgment  as  upon  a  special  form,  by  the 
Terdict  containing  the  same  facts.  /SLmJ"  ^^  *o 

whom       landg 

D.  Cody,  for  the  plaintiff.  ^bJX^; 

for  his  services, 

E.  iSiUr,  for  the  defendant.  ^  %:S^. 

ry  war,  claim- 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  JJf  "J^c,  "m 

In  the  case  of  Jackson  v.  Sharp,  (14  Johns.  Bep.  412.)  it  was  bcir  to  »»•■  .^- 
decided,  that  an  Indian  patentee  might  aliene  lands  granted  to  him  |h||4  being' at 
individually  ;  and  it  was  held,  that  a  conveyance  by  an  Indian  pat-  the  time  of  the 
entee,  given  in  the  year  1791,  was  valid,  effectual  and  operative,  uwol^*5a°e*, 
to  vest  all  his  right  in  the  grantee.     We  were  of  opinion  that  the  *'i'**'l*°|.!°*" 
inhibition  in  the  constitution  against  the  purchase  of  lands  from  ^i^  of  "real 
Bulians,  as  well  as  the  act  of  the  18th  of  March,  1788,  related  est*»?»      J~jn 
solely  to  purchases  of  land  from  Indians,  as  a  tribe,  or  community^  Unds"  or  regu^ 
and  did  not  extend  to  a  case  of  individual  ownership.     We  ^'were       r  •  190  1 
of  opinion,  also,  that  the  case  of  Jackson  v.  Wood  (7  Johns.  Rep.  lating  the  man- 
290.^  was  decided  under  the  act^f  1801.     (1  R.  L.  K  and  R.  JeLveyLel'la) 
464.)     In  the  latter  case,  the  deed  from  the  Indian  was  posterior 
to  the  act  of  1801.     But  in  the  case  of  Jackson  v.  Sharp,  the  deed 
from  the  Indian  was  in  1791.     In  the  present  case,  the  deed  under 
which  title  is  deduced,  was  executed  by  the  son  and  only  child  of 
the  Indian  patentee,  to  the  lessor  of  the  plaintiff,  on  the  10th  01 
September,  1797 ;  so  that  this  case  must  be  decided  independently 
of  the  act  of  1801,  or  any  subsequent  legislative  enactment;  and 
the  question  is,  simply,  whether  a  legitimate  child  of  an  Indian^ 

(a)  Vid.  Goodell  v.  Jackttnn,  post,  693.    Lee  v.  Gbreer,  8  Cow.  Rep.  189. 
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irLBANY,     holding  projK.rty  by  graAt  from  the  state  to  hira  indiTiduaily,  is  to 
^llJJ^J^J^f*^  be  regairded  as  his  Aeir,  so  far  as  to  take  by  inheritance ;  and  this 

J^cKjov      involves  the  inquiry  whether  an  Oneida  Lulian  is  to  be  con^iidered 

^-  a  citizen  of  the  state,  or  an  alien. 

By  the  55th  section  of  the  act  (2  N.  R.  L.  175.  sess.  36.  ch. 
92.)  (a)  the  heirs  of  Indxam  to  whom  lands  had  been  granted  by 
this  state  for  military  services  in  the  then  late  war  between  the 
United  States  and  Great  Britain,  were  made  capable  of  taking 
and  holding  any  such  lands  by  descent,  in  the  same  manner  as  if 
such  heirs  were  citizens  of  th  s  state,  at  the  death  of  his,  her,  or 
their  ancestors ;  and  it  is  further  provided,  that  every  conveyance 
hereafter  to  be  executed,  by  such  patentee  or  his  heirs,  to  any  cit* 
izen  of  this  state,  shall  be  valid,  if  executed  with  the  af  probation 
of  the  surveyor  general,  to  be  expressed  by  an  endorsement  on 
such  conveyance,  and  signed  by  the  surveyor-general ;  with  a 
proviso,  that  nothing  in  the  act  &hall  in  any  manner  confirm  any 
deed  or  conveyance  theretofore  executed  by  the  patentee  or  bis 
heirs.  This  act  was  passed  in  1813.  Although  the  act  is  not  a 
declaratory  one,  y^t  \i  is  manifest,  that  the  legislature  must  have 
supposed,  either  that  an  Indian  heir  'could  not  take  by  descent, 
and  could  not  aliene  without  legislative  provision ;  or  they  must 
have  considered  it  a  doubtful  case,  requiring  some  legislative 
enactment  to  remove  a  supposed  disability  on  the  part  of  the  In-- 
dian  heirs.  We  are  now,  however,  required  to  pronounce  upoa 
their  condition  antecedently  to  this  act.  In  the  case  cf  Jackson  v. 
[  •  191  ]  JVood,  the  then  chief  justice,  Kent,  threw  out  some  general  ♦re- 
marks on  the  state  of  the  Oneida  Indians,  He  observed,  that  their 
political  relation  to  this  state  was  peculiar,  and  sui  generis ;  and 
that  if  they  were  not  aliens  in  every  sense,  because  of  their  depend- 
ence as  a  tribe,  and  their  right  to  protection,  they  could  not  be 
considered  as  subjects  bom  under  allegiance,  and  bound,  in  the 
common  law  sense  of  the  term,  to  all  its  duties.  But  no  direct  or 
decided  opinion  was  intended  to  be  expressed  by  the  learned 
judge,  or  by  the  court,  whether  the  issue  of  an  Indian,  dying  seised 
of  land,  could  take  by  descent :  for  the  case  did  not  call  for  such 
opinion. 

Natural  bom  subjects  are  defined  by  Blackstone,  (1  BL  Cow. 
366^  to  be  "  such  as  are  born  within  the  dominions  of  the  crown 
of  England;  that  is,  within  the  ligeance  of  the  king."  **  Alle- 
giance is  the  tie,  or  ligamen,  which  binds  the  subject  to  the  king^ 
in  return  for  that  protection  which  the  king  affords  the  subject." 
Allegiance,  both  express  and  implied,  is  of  two  sorts;  the  one 
natural,  the  other  local ;  the  former  being  perpetual,  the  latter 
temporary.  Natural  allegiance  is  such  as  is  due  from  all  men 
born  within  the  king's  dominions,  immediately  upon  their  birth ; 
for,  immediately  upon  their  birth,  they  are  under  the  king's  pro- 
tect on.  Natural  allegiance,  he  says,  is  perpetual,  and  for  this 
rtia.'on,  L^vidonlly  founded  on  the  nature  of  government;  that 
allegiance  is  a  debt  due  from  the  subject,  upon  an  implied  con- 
tract with  the  prince,  that  so  long  as  the  one  affords  protection, 
BO  long  the  other  will  demean  himself  faithfully.     Natural  bora 

(a)  ]  Ren.  Stat.  TiO. 
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subjects  have  a  great  variety  of  rights,  which  they  acquire  by 
being  born  within  the  king's  ligeunce,  which  can  never  be  forfeited, 
but  by  their  own  misbehavior ;  but  the  rights  of  aliens  are  much 
nore  circumscribed,  being  acquired  only  by  residence,  and  lost 
whenever  they  remove.  '*  If  an  alen,"  he  says,  ''could  acquire  a 
permanent  property  in  lands,  he  must  owe  an  allegiance  equally 
permanent  to  the  king,  which  would  probably  be  inconsistent  with 
that  which  he  owes  his  natural  liege  lord ;  besides,  that  thereby 
the  nation  might,  in  time,  be  subject  to  foreign  influence,  and 
feel  many  other  inconveniences.  It  is  on  these  principles  that  an 
alien,  when  he  purchases  lands,  cannot  hold  them,  if  the  govern- 
ment see  (it  to  proceed  for  an  escheat,  *and  that  he  is  absolutely 
precluded  from  taking  by  descent,  having  no  heritable  blood." 

These  Indians  are  born  in  allegiance  to  the  government  of  this 
state,  for  our  jurisdiction  extends  to  every  part  of  the  state;  they 
receive  protection  from  us,  and  are  subject  to  our  laws.  Indeed, 
our  legislature  regulate,  by  law,  their  internal  concerns,  and  ex- 
ercise entire  and  perfect  control  over  them.  By  an  act  of  the  last 
session  of  the  legislature,  (sess.  45.  ch.  204.)  (ff)  it  is  enacted, 
that  the  sole  and  exclusive  jurisdiction  of  trying  and  punishing  all 
and  every  person,  of  whatever  nation  or  tribe,  for  crimes  and 
ofiences  committed  within  any  part  of  this  state,  except  only  such 
crimes  and  offences  as  are  cognizable  in  courts  deriving  jurisdic- 
tion under  the  constitution  and  laws  of  the  United  States j  of  right, 
belongs  to,  and  is  exclusively  vested  in,  the  courts  of  justice  of  this 
state.  The  preamble  to  this  act  recites,  that  the  Seneca  and  other 
tribes  of  Indiana  residing  within  this  state,  have  assumed  the  power 
of  trying  and  punishing,  and  in  some  cases  capitally,  members  of 
their  respective  tribes,  for  supposed  crimes  by  them  done  and 
comm'tted  in  their  respective  reservations,  and  within  this  state 
It  further  recites,  that  the  sole  and  exclusive  coornizance  of  all 
crimes  and  offences  committed  within  this  state  belongs,  of  right, 
to  courts  hoUen  under  the  constitution  and  laws  thereof,  as  a 
necessary  attribute  of  sovereignty.  The  act  proceeds  to  pardon 
Tommy  Jemmy^  otherwise  called  Soo-non-gize,  an  Indian  of  the 
Seneca  tribe,  for  the  murder  of  an  Indian  woman,  alleged  to  have 
been  committed  within  the  Si^neca  reservation.  This  statute  not 
only  asserts  the  exclusive  jurisdiction  of  this  state  over  all  crimes 
or  offences  committed  within  the  Indian  reservations;  but  it  ex- 
pressly negates  any  jurisdiction  to  the  Indian  tribes,  to  take  cog- 
nizance of  offences  committed  therein,  eveji  by  those  of  their  own 
tribes.  If,  then,  our  jurisdiction  exclusively  reaches  them,  if  they 
have  no  right  to  punish  offences,  if  they  receive  protection  from 
our  government,  are  subject  to  our  legislation,  being  born  within 
the  state,  they  must  owe  to  this  government  a  permanent  alle- 
giance, and  they  cannot  be  aliens.  It  does  not  affect  the  ques- 
tion, or  make  them  less  citizens,  that  we  do  not  tax  them,  or  re- 
quire military  *or  other  services  from  them.  This  is  a  mere  in- 
dulgence arising  from  their  peculiar  situation.  For  a  long  suc- 
cession of  years,  we  have  exercised  an  entire  supremacy  over  all 
the  tribes  within  the  state,  and  have  regulated  bv  law  their  inter- 

(a)  2  Rev,  Stat.  697. 

139 


ALBANY, 

August,  lasz. 

Jackson 

V. 
GOODELL 


[•1981 


[•193] 


198 


CASES  IN  THE  SUPREME  COURT 


V. 

Ths 

ArPELONIA. 


ALBANY,  nal  concerns,  their  contracts,  and  their  property.  In  one  seofc 
^^5^!\L^^  only,  they  may  be  considered  as  having  the  semblance  of  nattona 
Dehisov  rightd,  as  regards  their  right  to  retain  to  their  own  use,  or  to  dis- 
pose, under  the  regulations  of  our  government,  of  their  lands. 
In  every  other  sense,  they  are  as  completely  the  subjects  of  our 
laws  as  any  other  citizens ;  and  we  must  conclude,  that  they  are 
citizens.  When,  therefore,  the  legislature  attempted  to  impart 
to  them  the  right  of  inheritance,  they  conferred  no  new  right,  for 
they  had  already  acquired  it.  We  do  not  mean  to  say,  that  the 
condition  of  the  Indian  tribes,  at  former  and  remote  periods,  has 
been  that  of  subjects  or  citizens  of  the  state.  Their  condition 
has  been  gradually  changing,  until  they  have  lost  every  attribute 
of  sovereignty,  and  become  entirely  dependent  upon,  and  subject 
to  our  government.  I  know  of  no  half-way  doctrine  on  this  sub- 
ject. We  either  have  an  exclusive  jurisdiction,  pervading  every 
part  of  the  state,  including  the  territory  held  by  tlie  Indians,  or 
we  have  no  jurisdiction  over  their  lands,  or  over  them,  whilst  act- 
ing within  their  reservations.  It  cannot  be  a  divided  empire ;  it 
must  be  exclusive,  as  regards  them  or  us  ;  and  the  act  referred  to, 
as  well  as  the  actual  state  and  condition  of  the  Indian  tribes  within 
this  state,  shows  that  the  jurisdiction  is  in  the  state,  and,  conse- 
quently, upon  the  principles  of  the  common  law,  they  must  be 
citizens.  This  being  the  case,  fVUUam  Sagoharase  took  the  lot 
in  question  by  descent,  as  heir  to  his  father,  John  Sagoharase^  to 
whom  it  had  been  granted  in  1791,  for  military  services;  and 
IVtlliam^  the  heir,  having  aliened  it,  prior  to  any  statute  disabling 
an  Indian  individually  seisecf  of  real  estate,  from  aliening  his  lands, 
the  lessor  of  the  plaintiff  acquired  a  legal  title  thereto.  It  is  not 
intended  to  question  the  power  of  the  legislature  to  regulate  the 
manner  in  which  Indians  are  to  convey  their  property,  real  or 
personal.  They  may  treat  them  as  wanting  discretion  to  manage 
their  property,  and  devise  guards  and  checks  against  frauds  upon 
them.  But  nothing  of  this  kind  had  *been  done  when  the  deed, 
under  which  the  plaintiff  claims,  was  executed,  and  it  must,  there- 
fore, prevail. 

Judgment  for  the  plaintiff. 


1*194] 


L.  &  S.  Denison  against  The  Schooner  Appelonia 

and  her  Owners. 


BcFo«5Lrm^  THE  proceedings  in  this  cause  were  removed  by  certiornn 
the  arrest  of  ffom  the  Court  of  Commou  Pleas  of  Jefferson  county.  An  at- 
f^fofiUbu  ^achment  was  issued,  under  the  act  of  the  10th  of  August,  ITflfe, 
&c.',  paMed  the  (1  JV.  R,  L,  130.  BOSS.  22.  ch.  1.)  (a)  and  the  act  amending  the 

lOlh  of  Auputf 

1798,  (1  N.R.  L.  130.  sess.  SS.  ch.  1.)  and  ihe  act  of  the  28th  of  FeftrtMry  1817,  (scss.  40.  ch.  60.)  in  amendment 
tliereof,  the  lien  on  the  vessel  ceases,  I.  Wlien  she  hns  left  the  stale ;  2.  When,  aAer  betnf  arrested,  the  owners 
give  bonds  with  sureties,  Ate. ;  and,  3.  When,  aAer  being  arrested,  no  security  is  given/nut  the  vessel  has  re- 
moved to  another  port,  or  place,  in  the  stale,  for  more  tlinn  txcelvt  days,  aAer  the  arrest.  Thej^rorwo  oftbe  last 
act  does  not  apply  to  the  case  where  the  vessel  was  removed,  and  continued  absent  from  the  port  or  place 
where  the  supplies  and  materials  w^ere  VrniRbed,  more  ihan  tvotlve  days  before  the  arrest. 
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same,  passed  February  28,  1817,  (sess.  40.  ch.  60.)  (a)  against     ALBAFry\ 

the  schooner  Appthnia,  for  labor  and  materials  furnished  for  the  ^^^^^^^ 

said  vessel,  at  SachttVs,  Harbor.     The   president,  directors  and      dzvisov 

company  of  the  bank  of  Vticay  as  owners  of  the  vessel,  pleaded,        JT; 

1.  Non  assumpsit,    2.  That  as  to  one   hundred  and  twenty-five    Appelonia 

<ioUars  and  four  cents,  part  and  parcel  of  the  demand  or  lien  of 

the  plaintiff's,  it  arose  on  or  about  the  2d  of  December ^  1819 ;  that 

the  schooner  was  arrested  on  the  dOth  of  December^  1820,  and 

Ihat  before  the  arrest,  to  wit,  on  the  Ist  of  June,  1820,  the  said 

schooner  left,  and,  for  more  than  twelve  days,  continued  absent 

from  the  port  of  Socket fs  Harbor,  where  the  supplies  and  materi- 

ab  were  furnished,  and  where  the  schooner  might  have  been 

arrested,  whereby  the  supposed  lien  of  the  plaintiff,  as  to  the  one 

hundred  and  twenty-five  dollars  and  four  cents, 'part  and  parcel 

of  their  demand,  ceased.     To  this  plea,  there  was  a  demurrer  and 

a  joinder  in  demurrer.     There  was  no  judgment  on  the  demurrer 

ill  the  court  below ;  and  the  cause  came  before  the  court  on  the 

same  pleadings  as  set  forth  in  the  return  to  the  certiorari;  and 

was  submitted  without  argument. 

Per  Curiam.  The  first  act  (lOth  of  ^i^iw^,  1798,  1  N.  R.  ♦£..  [  *  195  | 
130.)  gives  a  lien  on  the  ships  and  vessels  of  non-resident  owners, 
and  contains  a  general  provision,  "  that  the  lien  shall  cease  im- 
mediately after  such  ship  or  vessel  shall  have  leflthis  state."  (s.  5.) 
It  also  provides  that  the  owner  may  give  bonds  with  sureties,  to 
satisfy  the  demands,  and  then  the  ship  <'  shall  be  discharged  firom 
the  attachment,  and  be  permitted  to  proceed  on  her  voyage.'* 

(5.  4.) 

The  amendatory  act  of  February  28,  1817,  (sess.  40.  c.  60.) 
extends  the  provisions  of  the  first  act  to  vessels  owned  by  persons 
resident  in  this  state  ;  with  a  proviso,  '^  that  in  case  of  the  arrest  of 
any  ship  or  vessel  by  virtue  of  the  said  recited  act,  and  bond  given 
pursuant  to  the  4th  section  thereof,  the  lien  created  by  the  said 
act  on  such  ship  or  vessel  shall  immediately  cease :  and  provided, 
also,  that  the  said  lien  shall  in  no  case  endure  beyond  twelve  days 
after  such  ship  or  vessel  shall  leave  the  port  in  which  the  same 
may  have  been  so  arrested." 

The  plea  is  bad.  No  part  of  the  proviso  in  the  last  act  applies 
to  any  vessel,  except  such  as  '^  may  have  been*  so  arrested"  under 
the  statute.  The  statnte  discharges  the  lien  in  three  cases ;  1st. 
Where  the  vessel  '^  has  left  this  state ;"  2d.  Where  she  has  been 
^  arrested"  and  given  bonds,  &c.;  3d.  Where  she  has  been  '^  ar- 
resie^T'  and  given  no  security  ;  but  has  removed  to  another  port 
or  place  in  this  state,  for  the  space  of  more  than  twelve  days  after 
the  arrest. 

The  averment  in  this  plea  does  not  show  either  of  these  cases. 
It  is  merely,  ^^  that  before  the  said  arrest,  the  schooner  left  and 
continued  absent  more  than  twelve  days  from  the  port  of  SacJcett' 
Harbor,  where  the  supplies  and  materials  were  furnished,"  &c. 


Judgment  for  the  plaintiffs  on  the  demurrer. 

(a)  2  R««.  Sta^.  493, 494. 
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ALBANY. 

August,  1622. 

*SwETT  against  Colgate  and  others. 

ASSUMPSIT  for  goods  sold  and  delivered.  The  goods  were 
ibe^^ftSe  of  consigned,  by  merchants  in  England,  to  the  plaintiffs,  in  Boston^ 
goods,  there  is  as  their  factors,  who  sent  them  to  Messrs.  Goodhue  ^  Co.  of  iVetv- 
nuity  u^^tbe  ^<^^^i  ^nd  Were  invoiced  as  barilla.  After  offering  the  article,  for 
tuu,  yet  the  some  time,  at  private  sale,  Messrs.  G.  fy  Co.,  pursuant  to  instruo- 
aoswerab'e  for  t'<>ns,  scnt  it  to  auction,  where  it  was  sold,  after  being  advertised 
their  quaiuy  or  in  the  newspapers,  to  the  defendants,  at  a  credit  of  sixty  days. 
SSiTr^cx-  ^'  ^  Co-  offered  it  for  sale  as  banlla,  and  it  was  advertised  and 
press  warranty  sold  as  such,  and  was  described  in  the  bill  of  parcels,  delivered  to 
"'Ju  where  the  ^^^  defendants,  ajs  barilla.  The  quantity  sold  was  35  tons  and  35 
article  sold  was  pounds,  at  30  dollars  per  ton. 

d^Hbed^  "as  Barilla  is  a  substance  procured  from  a  plant  of  that  name,  cul- 
bariUa,  and  tivated  ou  the  coasts  of  the  Mediterranean  sea,  and^  there  manu- 
by^thc^vSldee  factured.  It  contains  soda,  or  alkali,  which  constitutes  its  only 
before  the  sale  value,  being  uscd  in  the  manufacture  of  soap,  and  for  which  pur- 
a*  samfJe'  ex-  P^se  it  was  bought  by  the  defendants,  who  are  soap  manufacturers, 
hibitcd  at  the  After  using  part  of  the  article,  the  defendants  discovered  that  it 
artrdew^ssup^  ^^  '^ot  barilla,  but  kelp,  which  is  a  substance  greatly  resembling 
Dosed  to  be  barilla,  but  containing  a  very  small  proportion  of  the  alkali,  or 
purchased  *as  soda.  Kelp  is  made  in  Great  Britain,  from  sea-weed,  and  cannot 
such  J  but  after-  be  distinguished  from  barilla,  except  by  analysts.  Barilla  contains 
de%  'on  ^^usfng  ^hout  50  per  Cent,  of  alkali,  or  soda,  but  kelp  not  more  than  5  per 
some  of  the  ccnt.  Kelp  is  not  used  in  this  country,  in  the  manufacture  of  ?oap, 
majQufacture^of  ^^^  ^^^  ^"7  purpose,  it  being  in  hard  masses,  and  not  worth  the 
•oap7-  dwcov-  expense  of  breaking  it  up ;  though  it  is  used  as  a  substitute  for 
not  bariUa  ^but  common  Salt,  in  Great  Britain,  where  they  use  barilla  in  the  man- 

I*  197  1  ufacture  *of  soap.  Previous  to  the  sale  at  auction,  the  article  was 
eip,  which  Several  times  examined  by  one  of  the  defendants,  who  bid  for,  and 
g[®*^ly  JJjY^"?"  purchased  it  at  auction,  for  thenv;  and  a  sample  of  it  was  exhibited 
an. article  of  at  the  time  of  sale.  Goodhue  fy  Co.,  before  the  sale,  knew  that 
vafuJ-^^^^^w  ^^  a^'ticle  was  of  bad  quality,  but  did  not  know  that  it  was  any 
that  there  being  Other  than  barilla.  On  discovering  that  the  article  was  not  barilla, 
rLw^^Wraud  ^^^  before  the  term  of  credit  given  at  the  sale  was  expired,  the 
on  the  part  of  defendants  offered  to  pay  Messrs.  Goodhue  t{  Co,  for  six  and  three 
aSion^wouid  lie  fl"'"'^^™  ^^°s  which  had  been  used,  at  the  rate  of  thirty  dollars  pe^ 
against  him,  at  ton,and  to  retum  to  them  the  residue;  but  Goodhue  fy  Co.,  being 
vend^^  °^Jho  ^®'*^»  declined  the  offer ;  and  the  present  suit  was  brought  under 
had  ofiPered  to  their  direction,  in  the  name  of  the  plaintiff;  it  being  agreed  by 
C^  hid'  ^  ^^^  defendants,  that  no  objection  should  be  made  on  that  account ; 
and  to   return  but  that  the  case  should  be  considered  in  the  same  manner  as  if 

luid  VM^^hli  ^^^  ®"*^  ^^^  ^^^  brought  by  the  English  consignors.  The  cause 
quality  of  the  Came  bcforc  the  court,  on  a  case  containing  the  facts  above  stated. 

article,     there- 
fore, was    no       P,  A.  Jay,  for  the  plaintiff.     If  the  article  sold  turns  out  to  be 

defence     to    a 

suit  brought  hv  the  vendor,  to  recover  the  price  for  which  it  was  sold. 

To  constitute  an  express  warranty,  it  is  essential  that  the  affirmation,  at  (he  time  of  sale,  should  be  intended 
by  the  party  as  a  warranty ;  otherwise,  the  affirmation  is  only  matter  of  jodgmeut  or  opinion. 

{a)   WeUh  v.  Carter,  1  WiendeWa  Rep.  185.    Dufet  v.  Hasan,  8  Cow.  Rep.  25.     Oneida  Mdmifacturi^ 
Society  v.  Laiorence,  4  Caw.  Rep.  440. 
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difieient  from  what  it  was  supposed  to  be  by  both  parties,  the  Albany, 
civil  law  authorizes  the  vendee  to  rescind  the  contract ;  but  the  ^^]i2^^;J^ 
common  law  does  not.  In  other  words,  where  there  is  no  fraud, 
and  no  agreement  to  the  contrary,  the  civil  law  throws  the  loss 
on  the  seller,  and  the  common  law  upon  the  purchaser.  If  the 
law  on  the  subject  is  settled  and  universally  known,  the  one  rule 
may  be  as  equitable  as  the  other.  The  rule  of  the  common  law  of 
England  J  ^3  it  existed  at  the  time  of  our  revolution,  was  recognized 
and  adopted  as  the  law  of  this  state,  in  the  case  of  Seixas  v.  fVoods, 
(2  Caincs^s  Rep,  48.)  and  the  doctrine  of  that  case  has  since  been 
steadily  adhered  to  by  this  court.  {Snell  v.  Moses,  1  Johm.  Rep. 
96.  Perry  v.  Aaron,  Id,  129.  Defreeze  v.  Trumpery  Id.  274. 
Holden  v.  Daken,  4  Johns,  Rep,  421.  Davis  v.  Meeker,  5  Johns, 
Rep.  354.  Sancls  v.  Taylor,  Id.  395.  Cunningham  v.  Speir,  13 
Johns.  Rep.  392.  Fleming  v.  Slocum,  II  Johns.  Rep.  403. 
Tkampson  v.  Ashton,  16  Johns,  Rep,  316.)  The  same  rule  is  rec- 
ognized by  Washington,  J.,  in  the  case  of  Willing  and  others 
♦v.  Cowiequa,  (1  Peters^s  Rep.  317.)  decided  in  the  Circuit  Court  [  *  198  I 
of  the  United  States. 

It  is  not  denied,  that  in  the  later  English  decisions,  slight  cir- 
cumstances have  sometimes  been  considered  as  amounting  to  a  war- 
ranty ;  but,  even  as  the  law  now  stands  in  the  English  courts,  the 
plaintiff  is  entitled  to  judgment.  If  J.  S.  orders  goods,  without 
seeing  them,  and  the  vendor  sends  goods  which  do  not  answer  the 
description,  /.  S.  is  not  bound  to  keep  them,  or  to  pay  for  them. 
This  IS  too  obviously  just  to  require  any  argument  or  illustration. 
J,  S.  cannot  be  bound  to  pay  for  what  he  has  not  agreed  to  pur- 
chase* This  will  serve  to  explain  many  of  the  E'nglish  cases  which 
may  be  cited  by  the  defendants. 

Again  :  If  /.  S.  buys  on  the  representation  of  the  vendor  only, 
and  without  seeing  the  article,  he  is  not  bound  to  pay  for  it,  if  it 
should  prove  to  be  different  from  what  it  was  represented.  It  is 
said,  indeed,  that  the  representation  amounts  to  a  warranty;  but 
the  true  reason  of  the  rule  is,  that  the  article  delivered  is  not  that 
which  /.  S.  agreed  to  purchase. 

If  I  agree  with  a  wine  merchant  for  a  cask  of  Madeira  wine,  and 
that  which  he  sends  to  me  proves  to  be  Teneriffe  wine,  I  am  not 
bound  to  pay  for  it.  (^Gardiner  v.  Gray,  4  Camp,  N.  P.  Rep.  144.) 
But  if  the  wine  is  shown  to  me,  and  a  sample  is  offered  for  me  to 
taste,  and,  afler  tasting  the  sample,  I  agree  to  purchase  it,  I  must 
pay  for  it,  though  the  vendor  called  it  Madeira  wine,  and  I  paid 
the  price  of  Madeira,  and  though  it  proves  to  be  Teneriffe ;  unless 
the  vendor  knew,  at  the  time  of  sale,  that  it  was  not  Madeira,  or 
unless  he  warranted  that  it  was  Madeira.  So,  where  there  is  a 
sale  by  sample,  the  vendee  is  not  bound  to  accept  the  bulk  of  the 
commodity,  unless  it  agrees  with  the  sample;  but  if  it  does 
agree  with  the  sample,  he  is  bound  to  pay  for  it,  unless  there  be 
either /rauJ  or  a  warranty  on  the  part  of  the  vendor.  By  a  war- 
ranty, is  meant  any  engagement,  no  matter  in  what  words  ex- 
pressed, by  which  the  vendor  takes  upon  himself  the  responsibility 
as  to  the  nature  of  the  article  sold.  But  as  any  form  of  words  may 
amount  to  a  warranty,  where  they  are  so  imderstood  by  the  parties, 
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so  no  words  will  make  a  warranty,  where  they  are  not  so  under 
stood  by  the  parties. 

*It  is  admitted,  in  the  present  case,  that  there  was  no  fraud  on 
the  part  of  Messrs.  Goodhue  fy  Co. ;  but  it  will  be  contended,  that 
there  was  a  fraud  in  the  persons  who  consigned  the  article  to  the 
plaintifis.  But  the  case  states,  that  barilla  and  kelp  are  so  nearly 
alike  in  their  appearance,  that  they  cannot  be  distinguished  without 
a  chemical  analysis ;  and  the  defendants,  though  in  the  constant 
habit  of  using  barilla  in  their  manufacture,  and  therefore  must 
ha¥e  had  great  skill  and  experience  in  ascertaining  the  genuine* 
ness  of  the  article,  and  though  they  repeatedly  inspected  it 
before  the  sale,  were,  after  all,  deceived  in  relation  to  it.  Can  it, 
then,  be  supposed,  that  merchants,  not  in  the  habit  of  using  the 
article,  could  have  been  better  judges  of  its  nature  ?  Fraud  is 
odious,  and  not  to  be  presumed. 

The  article  was  sold  at  auction,  by  sample,  which  the  defend- 
ants examined ;  the  only  warranty,  therefore,  was,  that  the  balk 
of  the  article  corresponded  with  the  sam[^e ;  and  that  it  did  so,i8 
admitted.  The  bill  of  parcels  did  not  amount  to  a  warranty,  nor 
was  it  intended  as  such ;  besides,  the  sale  was  consummated  by 
the  delivery.  The  bill  of  parcels  merely  ascertained  the  price  or 
amount  to  be  paid.  Nor  can  it  be  objected,  that  a  warranty  is  to 
be  implied  from  the  invoice.  It  was  not  exhibited  at  the  sale,  of 
shown  to  the  defendants.  It  was  merely  sent  by  the  shippers  to 
their  agent  in  Boston^  and  was  not  intended  as  a  warranty  or 
engagement.  Supposing  the  owners  to  have  acted  with  good 
faith,  tliey  must  have  sent  such  an  invoice,  because  they  believed 
it  to  be  true.  But  it  will  be  said,  that  though  an  eocpress  warranty 
is  necessary,  to  make  the  vendor  liable  for  the  quality  of  the  article 
sold,  yet  a  warranty  is  always  implied  that  the  article  is  that  for 
which  it  is  sold.  But  no  such  distinction  is  to  be  found  in  the 
cases  which  have  been  cited.  It  is  frequently  the  quality,  that 
makes  all  the  difference  in  the  value  of  the  article  to  the  purchaser. 
In  what  else  consists  the  difference  between  Madeira  and  Port 
wine  ?  between  ale  and  small  beer  f  or  between  ram  and  brandy  ? 
But,  in  fact,  barilla  and  kelp  are  only  different  qualities  of  the  same 
article.  Each  contains  a  mixture  of  soda  with  vegetable  ashes 
The  only  difference  between  them,  which  *the  most  expert  chemist 
can  detect,  is,  that  one  contains  a  larger  proportion  of  soda  than 
the  other. 


•  Winter  and  Bolton,  contra,  contended,  1.  That  from  the  bets  in 
the  case,  it  was  to  be  inferred,  that  the  real  plaintiffs,  the  consign* 
ors  in  Englandy  knew  that  the  article  in  question  was  kelp,  and 
not  barilla.  It  was  a  fraud,  therefore,  in  them,  in  invoicing  and 
representing  it  as  barilla,  whereby  their  agents  were  induced  to 
offer  it  for  sale  as  barilla,  and  the  defendants  to  purchase  it  as 
such.  They  ought  not,  then,  to  recover  in  this  action.  In  Beecker 
v.  Vrooman,  {]  3  Johns.  Rep,  302.^  it  was  decided,  that  in  an  action 
to  recover  the  price  of  goods  sold,  the  defendant  may  prove  a 
fraud  or  deceit  in  the  sale,  so  as  to  defeat  the  action,  or  mitigate 
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the  damages  claimed  by  the  plaintiff.  (S.  P.  Grant  v.  Button,  14 
Johns.  Rep.  377.) 

2.  The  article  m  question  having  been  advertised  and  sold  as 
and  for  bariUoy  afid  so  described  in  the  bill  of  parcels  accompanying 
the  delivery  of  it  to  the  defendants,  an  undertaking  on  the  part 
of  the  vendors  that  it  was  barilla,  is  to  be  inferred.  In  Bradford 
V.  Manly,  (13  Ma$$.  Rep.  139.)  the  defendant  sold  two  casks  of 
elo9eSy  by  a  sample  wliich  was  of  the  best  quality  of  Cayenne 
cloves :  but,  after  the  delivery  of  them  to  the  vendee,  it  was  found 
that  the  casks  contained  a  mixture  of  Cayenne  cloves  with  those 
of  an  inferior  and  distinct  species,  of  the  growth  of  the  East  Indies, 
and  which  were  of  much  less  value ;  and  the  court  held,  that  a 
sale  by  sample  was  tantamount  to  an  express  warranty,  that  the 
article  sold  was  of  the  same  quality  as  the  sample.  Ch.  J.  Par- 
sons, in  delivering  the  opinion  of  the  court,  mentioned  a  case  de- 
cided by  him  at  nisi  prius,  where  the  defendant  advertised  for  sale 
good  Caraccas  cocoa,  and  the  plaintiff  examinednt,  before  he  made 
the  purchase,  but  did  not  know  the  difference  between  Caraccas 
or  other  cocoa ;  and.it  was  proved  that  the  cocoa  was  of  the  growth 
of  some  other  place,  and  of  milch  inferior  value  to  that  of  Carao- 
COS  ;  and  he  held,  that  the  advertisement  by  the  plaintiff  was  equiv- 
alent to  an  express  warranty  that  the  article  was  Caraccas  cocoa. 
Id  Bridge  v.  Wain,  (I  Starkie^s  N.  P.  Rep.  504.)  the  defendant 
sold  to  the  plaintiff  a  quantity  *o[  scarlet  cuttings,  mtended  for  the 
Chinese  market,  and  which  were  understood,  among  merchants,  to 
mean  cuttings  of  cloth  only,  without  mixture  of  serge  or  other 
materials ;  and  it  was  proved  that  the  article  sold  contained  a 
quantity  of  serge,  and  part  consisted  of  much  smaller  shreds  than 
those  usually  sent  to  China,  and  would  be  very  unprofitable,  if 
not  wholly  unsaleable ;  there  was  no  special  warranty,  but  the 
goods  were  described  in  the  bill  of  parcels  as  scarlet  cuttings ;  and 
Lord  Eilenborough  ruled,  that  if  they  were  sold  by  the  name  of 
scarlet  cuttings,  and  were  so  described  in  the  invoice,  an  under- 
taking that  they  were  such  was  to  be  inferred.  In  Gardiner  v. 
Gray,  (4  CampbelPs  N.  P.  Rep.  144.)  the  declaration  contained  a 
coant  on  a  sale  of  twelve  bags  of  silk,  by  sample  ;  but  the  written 
sale  note,  not  mentioning  it  as  a  sale  by  sample,  or  specifying  the 
parlicubr  quality,  but  merely  twelve  bags  of  waste  silk,  at  lOs.  6d, 
per  pound,  Lord  Eilenborough  decided,  that  the  plaintiff  could 
not  recover  on  the  count  alleging  the  sale  by  sample ;  but  he  was 
of  opinion,  that,  under  the  circumstances,  the  plaintiff  was  entitled 
to  expect  a  saleable  article,  answering  to  the  description  in  the 
contract ;  that,  without  any  particular  warranty,  that  was  an  implied 
term  in  every  contract ;  that  where  there  was  no  opportunity  to 
inspect  the  commodity,  the  maxim  of  caveat  emptor  did  not  apply. 
(Prossen  v.  Hooper,  1  Moore^s  Rep,  106.  In  Jones  v.  Bowden,  (4 
Timnt.  Rep.  347.)  Heath,  J.,  mentioned  a  trial  before  him,  in  an 
action  on  the  sale  of  sheep,  sold  as  stock;  and  the  evidence  was, 
that,  by  the  custom  of  the  trade,  stock  were  understood  to  be  sheep 
that  were  sound ;  and  he  directed  the  jury  that  it  amounted  to  an 
implied  warranty  that  they  were  sound ;  and  that  direction  was 
never  questioned.     In  Chapman  v.  Murch,  (19  Johns,  Rep.  290.) 
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it  was  decided,  that  any  express  or  direct  affirmation  of  tho  quaKfj 
and  condition  of  a  thing,  as  contradistinguished  from  opinion,  &.c. 
or  any  words  of  equivalent  import,  showing  the  intention  of  the 
parties  that  there  should  be  a  warranty,  will  be  sufficient  to  sup- 
port an  action  on  a  warranty  of  the  soundness  of  the  chattel  sold. 
3.  Though  there  must  be  an  express  warranty  as  to  the  gjmlii^ 
of  the  article  sold,  yet  we  insist  there  is  always  an  ^implied  war- 
ranty that  the  article  is  that  for  which  it  is  sold ;  and  such  appears 
to  be  the  understanding  of  the  court,  in  the  cases  which  have  been 
cited,  (a) 

Wood  WORTH,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  purchased,  at  auction,  the  goods  in  question, 
invoiced  as  barilla,  and  advertised  and  sold  as  such ;  but  there 
was  no  warranty,  nor  any  concealment  on  the  part  of  the  vendors. 

The  goods  were  consigned  by  certain  merchants  in  England  to 
the  plaintiffs,  whb  sent  them  to  Messrs.  Goodhue  fy  Co.  at  New- 
York,  to  be  sold ;  they  were  described  as  barilla,  in  the  bill  of 
parcels.  After  the  purchase,  the  defendants  discovered  that  the 
article  purchased  was  not  barilla,  but  kelp.  Before  the  sale^  they 
inspected  and  examined  it ;  and  a  sample  was  exhibited  at  tbe 
time  of  sale.  Goodhue  fy  Co.  knew  \}.  was  an  article  of  bad  qual- 
ity, but  did  not  know  that  it  was  other  than  barilla, 

I  cannot  discover  any  thing  in  this  case  that  will  justify  the 
charge  of  unfairness  or  imposition.  Kelp  is  a  substance  greatly 
resembling  barilla,  end  from  which  it  is  not  easily  distinguishable. 
The  defendants  first  made  the  discovery,  after  they  had  used  a 
part.  There  is  no  ground  to  suppose,  *that  the  consignors  know- 
ingly made  a  false  representation.  They  were,  probably,  deceived 
themselves,  and  cannot  be  subjected  to  the  imputation  of  fraud, 
unless  that  fact  be  clearly  established  by  proof.  The  question, 
then,  is,  whether  the  loss  shall  fall  on  the  seller  or  the  purchaser. 

By  the  common  law,  where  there  is  no  fraud  or  agreement  to 
the  contrary,  if  the  article  turns  out  not  to  be  that  which  it  was 
supposed,  the  purchaser  sustains  the  loss :  the  rule  is,  caveat  emptor. 
If  he  doubts  the  goodness  of  the  article,  or  does  not  choose  to 
incur  the  risk  of  a  latent  defect,  he  may  refuse  to  purchase  without 
a  warranty.  The  leading  case,  in  this  court,  is  that  of  Seixas  v. 
Woods,  (2  Caines,  48.)  which  was  an  action  for  selling  peachum 
wood  for  brazilletto ;  and  it  is  very  analogous  to  the  present  case. 

(a)  FonManquft  {TrtoHn  of  EquUVf  vol.  1.  p.  109.  note  x.)  observes,  that  "the  iKTiters 
opou  natural  law  maintain,  that  an  error  about  a  thing,  or  about  its  quality,  upon  prospect  of 
which  a  man  is  induced  to  come  to  any  agreement,  renders  tbe  agreement  or  bargain  void ; 
for,  in  such  case,  a  man  is  not  conceived  to  have  agreed  absolutely,  but  upon  supposaJ  of  tbe 
presence  of  sucli  a  thing,  or  quality,  on  which,  as  on  a  necessary  condition,  his  consent  was 
founded  ^  and,  therefore,  tbe  tning  or  quality  not  appearing,  the  consent  is  understood  to  be 
null  and  ineffectual}  {Pvf.  L.  JN^and  N.  b.  1.  c.  S.  s.  12.)  and  the  civil  law,  on  this  princij^e, 
seems  to  have  required  the  seller,  in  some  cases,  to  declare  the  defects  of  tlie  thing  sold  (Di^^ 
Ub.  21.  tit.  1. 1.  1.  8.  1.  Domaft  C.  X.  b.  1.  tit.  2.  s.  11.  Cfctro  de  Officii* j  lib.  3.  c.  It,  13. 
14.)  But  the  general  rule  of  the  common  law  of  Engiand  is,  caveat  emptor ,  upon  lahicfa  rule, 
it  seems,  the  vendor,  without  an  express  warranty,  merely  undertakes  to  make  a  good  title  to 
the  vendee  ;  to  show  that  the  goods  delivered  are  such  as  were  contracted  for."  **  In  tbe  salt 
•f  gaods,  the  law  implies  the  yrarranty  of  title  j  for  the  purchaser  cannot  have  better  evidence 
of  title  togoods.  than  the  possession  of  the  vendor."  (Id.  373.  n.  k.  371 .  n.  A  J  (See,  also^ 
PothUr,  T^aiU  Ve»  OHig.  PaH  1.  c.  1.  s.  art.  3.  n.  17, 18, 19, 20.  3  Black.  Com.  164, 166 
1  emrih.^.  Lord  Raum.  593.  1  8aUc.  210.  3  Term  Rep.  57.  2  Daiias's  Rep.  91.  1  ffavw 
Rep.  464^    %ffa^9Rep.X0.    2  C<ime«'«  JK«p.  48.) 
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The  article  was  advertised  and  invoiced  as  hrazillettOy  and  de- 
scribed as  such  in  the  bill  of  parcels,  and  supposed  so  to  be,  by 
the  parties.  The  plaintiff's  agent  saw  the  wood,  when  unloaded 
and  delivered,  and  no  fraud  was  imputed.  The  principle  estab- 
lished was,  that,  to  maintain  an  action  for  selling  one  article  for 
another,  there  mu9t  be  either  a  watranty  or  fraud.  This  seems 
to  have  been  the  uniform  language  of  the  English  law,  and  has 
been  recognized  in  this  court  by  subsequent  decisions.  (Snell  v. 
Morris  J  1  Johns,  Rep.  96.  Perry  v.  Aaron,  I  Johns.  Rep.  129. 
Defreese  v.*  Tremper^  1  Johns,  rtep.  274.  Holden  v.  iJakin,  4 
Johns.  Rep.  421.  Davis  v.  Meeker y  5  Johns.  Rep.  354.  395. 
Cunningham  v.  Spier,  13  Johns.  Rep.  392.  Fleming  v.  Slocumy 
18  Johns.  Rep.  403.) 

There  are  no  particular  words  prescribed  by  law  to  make  out  a 
warranty;  but  it  is  essential  that  the  affirmation  made  at  the  time 
of  sale,  be  intended  by  the  parties  as  a  warranty,  and  this  must 
appear  by  the  evidence ;  if  it  does  not,  the  affirmation  is  considered 
as  a  mere  matter  of  judgment  and  opinion.  (2  Caines,  56.  3 
Term  Rep.  57.)  The  article  sold  to  the  defendants  had  uniformly 
been  considered  and  described  as  barilla.  The  bill  of  parcels 
followed  this  description,  which  both  parties  at  the  time  believed 
to  be  the  true  one ;  but  ^  it  was  evidently  an  opinion^^nd  not  a 
warranty.  With  respect  to  the  title  to  the  goods  sold,  an  express 
warranty  is  not  necessary ;  for  it  is  a  general  rule  *that  the  law 
will  imply  a  wiuranty  of  title,  and  that  is  all  the  defendants  can 
require.  The  rule  is  correctly  laid  down  in  2  Black.  Com.  451. 
that  **  with  regard  to  the  goodness  of  wares  purchased,  the  vendor 
is  not  bound  to  answer,  unless  he  expressly  warrants  them  to  be 
scMind  and  good,  or  unless  he  knew  them  to  be  otherwise,  and 
hath  used  any  art  to  disguise  them,  or  unless  they  turn  out  to  be 
diiTerent  from  what  he  represented  them  to  the  buyer."  (I  Johns. 
Rep.  275.)  The  latter  alternative  would  apply  to  a  case  where 
the  purchase  was  made  on  the  representation  of  the  vendor, 
without  seeing  the  article.  The  purchaser  would  not  be  bound 
to  pay  for  it,  if  it  proved  to  be  different  from  the  vendor's  repre- 
sentation, because,  then,  it  is  not  the  thing  agreed  to  be  purchased. 
If  a  vendor  agrees  to  sell  and  deliver  Madeira  vnne,  and  he  sends 
Teneriffe,  the  vendee  is  not  bound  to  pay.  The  sale  in  this  case 
was  by  sample.  The  purchaser  was  not  bound  to  accept  the 
article  parchased,  unless  it  agreed  with  the  sample ;  but  it  did 
agree,  and  that  absolved  the  plaintiffs  from  further  responsibility. 
(4  Camp.  N.  P.  Ren.  144.)  There  was  no  implied  undertaking 
as  to  the  quality.  A  sample  was  fairly  taken  from  the  bulk ;  the 
defendant  exercised  his  judgment  on  it,  and  bought  it  at  his  own 
risk. 

We  are  of  opinion  that  the  plaintiffii  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 
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304  CASES  IN  THE  SUPREME  COURT 

ALBANY, 

August,  1822. 

STiRLiiro  M.  Sterling  against  H.  H.  Sherwood. 

THIS  was  an  action  for  a  libel.     The  declaration  contained 
deciaratbn^or  ^^^  counts,  and  charged  the  libel  to  have  been  composed  and 
a  libel,  justified  published  on  the  lOth  of  April,  1821,  of  the  plaintiff,  and  of  and 
liber  barged*  Concerning  his  profession  as  an  attorney,  and  particularly  as  attor- 
r  •  2Qg  1    '  ney  of  the  Jenerson  County  ^Bank.     The  libel  set  forth,  also, 
bat  did  not  pro-  charged  the  pTaintiiT  with  being  a  friend  to  slavery,  and  trafficking 
fim  to  answer  in  human  flesh.     The  defendant  pleaded,  1.  Not  guilty  to  the 
thoofh  it^rey-  whole  declaration.     2.  A  special  justification  to  the  first,  count. 
edjud^eniof  3.  A  justification  as  to  the  second  count.     The  plaintiff  demurred 
eMyi^^jSeU,  to  the  second  and  third  pleas,  and  stated  the  causes:  1.  That  the 
''ir'  'vh'^^d"   P'®*^  ^^  ^^^  answer  so  much  of  the  libellous  matter  charged  in 
murtofachde^  ^^6  declaration  as  they  profess  to  answer;  nor  do  they  answer 
^**d'^h    f*^*'  ^^^  ^"®  count  in  the  declaration.     2.  That  the  pleas   do  not 
d^inr,^be^did  aUcgc  when  and  in  what  manner  the  plaintiff  was  appointed  at- 
not  discontinue  torney  to  the  Jefferson  County  Bank.    3.  That  the  pleas  do  not 
set  forth  and  allege  at  what  time  and  in  what  manner  the  said 
bank  was  ruined  by  discounting  the  money  mentioned  in  the  pleas. 
4.  The  pl«as  do  not  allege  that  the  plaintiff  was  guilty  of  any  fla- 
grant or  foul  conduct  as  attorney  of  the  said  bank,  nor  that  be 
was  guilty  of  any  extortion  or  oppression  as  attorney  of  the  bank, 
or  that  he  did  any  other  act,  with  an  intent  to  harass  and  oppress 
.  the  debtors  of  the  bank.     5.  That  the  pleas  do  not  set  forth  the 
name  or  names  of  any  person  or  persons  who  were  ruined  by  the 
bank  and  the  plaintiff,  as  attorney  of  the  bank ;  nor  from  whom, 
nor  in  what  manner,  or  at  what  time,  the  last  shilling  was  wrung; 
nor  do  the  pleas  set  forth  the  name  or  names  of  ti^e  person  or 
persons  to  whom  the  money  of  the  bank  was  loaned,  nor  whether 
they  were  solvent ;  nor  whether  they  were  known  to  be  insolvent,  at 
the  time  the  money  was  loaned  to  them ;  nor  in  what  manner,  nor 
how  often,  nor  upon  what  terms,  the  notes  were  renewed.   6.  That 
the  pleas  and  the  matters  therein  contained,  amount  to  the  general 
issue,  and  ought  not  to  have  been  pleaded  specially.    7.  That  the 
pleas  do  not  allege  any  fact  to  justify  the  charges  contained  in  the 
libel,  of  trafficking  in  human  flesh.     8.  That  the  pleas  are  too 
general  and  uncertain,  &c. 

The  defendant  joined  in  demurrer. 

J.  Lynch,  in  support  of  the  demurrer,  cited  1  Saund.  28.  note 
3.     mUes's  Rep.  460.     1  Ckitty'$  PI  509.     Cro.  Jac.  27. 

[  •  206  ]  ^Storrs,  contra. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  has  demurred  to  the  defendant's  2d  and  3d  pleas. 
The  objections  principally  relied  on  are,  that  these  pleas  are  an 
answer  only  to  a  part  of  the  libellous  matter  charged  in  the  dec* 

(a)  Htcok  V.  Coates,  2  WendeWi  Rep.  419.    Jackson  v.  JIfClatkey,  2  lAid,  541. 
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laration ;  and,  also,  that  the  matter  set  op  in  justification^  does 
not  justify  the  libellous  charge. 

It  is  laid  down  by  Mr.  Chiiii/,  (1  Chitty's  PL  509,  510.)  and  by 
Serjeant  Williams^  (1  Sound.  23.  n.  3.)  that  if  a  plea  begin  only 
as  an  answer  to  part,  and  is  in  truth  but  an  answer  to  part,  the 
plaintifT  cannot  demur,  but  must  take  his  judgment  for  the  part 
unanswered,  as  by  nil  dicit :  and  if  he  demurs  or  pleads  over,  the 
whole  action  is  discontinued.  The  most  disgraceiul  part  of  the 
libei»  as  charged,  is  unanswered  in  this  case ;  and,  though  the 
pleas  justify  as  to  part  of  the  hbel,  they  do  not  profess  to  answer 
the  whole  lR>el,  though  they  pray  judgment  of  the  action  generally. 

It  appears  to  me,  the  position  laid  doivn  by  Mr.  Chiity  and  Ser* 
J€aftt  fVilliamsy  is  not  law,  and  that  the  cases  they  refer  to,  do  not 
bear  out  the  pfo]x>sition.  On  the  contrary,  there  are  several  cases 
which  are  directly  opposed  to  it.  In  Itiggs  v.  Denision^  (3 
Johns.  Cos.  205.)  Kenty  J.,  lays  down  the  rule  thus :  That  as  the 
plea  did  not,  either  by  denying  or  justifying,  meet  the  wbole 
naatter  or  gravamen  contained  in  the  count,  it  was,  for  tbatreason, 
bad ;  and  he  referred  to  2  Vent.  193.  Cro.  Jac.  27.  Cro.  Eliz. 
434.  It  does  not  expressly  appear  by  the  case,  whether  the  plea 
professed  to  answer  the  whole  declaration  or  not ;  but  I  infer  that 
it  did  not,  or  else  that  would  have  been  relied  on  in  the  opinion 
delivered.  This  questkxi  is  very  fully  discussed  by  WilltSy  Ch.  J., 
in  Bullyikrope  v.  Turner,  {Willes^a  Rep.  475.  480.)  He  reviews 
all  the  cases  then  extant,  and  he  pronounced  it  absurd  to  say,  that 
the  defendant  could  discontinue  the  plaintifTs  action  by  putting 
in  a  defective  plea.  He  observed,  ^  If  he  demur,  it  is  said  he 
discontinues  his  own  suit,  for  he  ought  to  have  entered  up  judg- 
ment by  nil  iicitj  considering  it  no  plea  at  all ;  but  this,  I  think^ 
h  a  practice  that  ought  not  to  be  encouraged  ;  for  it  is  saying,  the 
plaintiff  may  judge  for  himself,  without  Submitting  his  case  to 
the  judgment  of  the  court.  *  If,  indeed,  there  were  no  plea  at  all» 
the  plaintiff  might  enter  up  such  judgment ;  but  if  there  be,  in 
bcty  a  plea,  though  a  defective  one,  1  think  that,  in  all  cases,  he 
ought  to  pray  the  opinion  of  the  court,  which  he  can  do  no  othcr^ 
wise  than  by  demurring,  and  not  to  judge  for  himself."  He  cited 
Teh.  38.  and  Cro.  Jac.  27.  The  case  in  Teherion  was  decided 
finally  on  a  writ  of  error,  in  the  King*8  Bench,  from  the  Common 
Pleas.  The  cases  cited  justify  the  decision  in  WHles ;  and  it 
seems  to  me  the  reasoning  is  sound  and  conclusive. 

The  next  objection  to  the. pleas  relates  to  the  sufficiency  of  the 
justification,  in  this,  that  the  libel  charges  that  the  plaintiff  has 
proved  himself  the  friend  of  slavery,  has  trafficked  in  human 
fle<h,  &c.  The  pleas  state  that  the  plaintiff  had  a  black  man 
and  a  black  girl  hving  in  his  family,  who  were  slaves,  and  the 
property  of  the  plaintiff,  he  having  purchased  the  black  man  for 
^200 ;  and  that  the  black  girl  died  while  a  member  of  the  plain- 
tiff's family.  The  plaintiff's  trafficking,  and  being  the  friend  of 
slavery,  is  stated  to  consist  in  purchasing  the  black  man,  and 
fiav'ng  the  blick  girl,  without  stating  how.  The  charge  hi  the 
Mk'I  iiiidoulitedly  imputes  to  the  plaintiff  the  habit  of  buying  and 

seliiijg  slaves.     Whether  such  a  charge  is  libellous,  it  would  not 
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ALBAfVT.         In  Sertnce  t.  Heermance  (1  Johns,  Rep,  91.)  it  was  held,  tliat 

^^^\^^  a  plea  of  a  discharge  under  the  insolvent  act  need  not  set  forth. 

RooscTKLT    specially,  all  the  proceedings  previous  to  the  certificate  of  dis- 

^   ^-  charge ;  that  it  was  sufficient,  if  the  discharge,  itself,  be  set  forth 

verbatim;   all  that  was  required  was,  to  state  enough   to  give 

the  magistrate  jurisdiction.     In  Frary  v.  Dakin^  (7  Johns.  Rep. 

75.)  where  the  same  doctrine  is  recognized,  it  is  said, ''  that  after 

enough  is  alleged  to  give  jurisdiction,  the  law  presumes  that  the 

judge  did  his  duty,  and  required  those  things  to  be  done  which 

'     were  necessary."    To  apply  these  principles  to  the  present  case ; 

I  do  not  |>erceive  that  any  of  the  exceptions  are  well  taken ;  saf- 

ficienl  is  stated  to  give  jurisdiction.     The  plea  says,  the  defendant 

was  a  resident  of  the  county  of  Columbia ;  the  act  requires  that 

the  insolvent  be  an  inhabitant.     These  \^ords  signify  the  same 

r  ^  21 1  ]       *thing  ;   a  person  resident  is  defined  to  be  one  ^'  dwelling,  or 

having  his  abode  in  any  place :"  an  inhabitant,  ''  one  that  resides 

in  a  place."     There  is  no  ground  for  this  objection.     The  plea 

having'  stated  all  the  facts  necessary  to  give  the  magistrate  juris- 

-    diction,  it  will  be  seen  that  all  the  causes  of  special  demurrer, 

truly  stated,  in  point  of  fact,  apply  to  the  discharge  set  out  in  the 

plea.     That  they  cannot  be  available,  is  evident,  if  the  omission 

to  state,  m  the  discharge,  every  act  required  to  be  done  by  the 

statute,  raises  no  presumption  that  the  act  was  not  performed,  but 

that,  on  the  contrary,  we  are  to  intend  that  the  judge  exacted  a 

strict  compliance  with  the  statute. 

The  discharge  states,  that  the  recorder  was  satisfied  that  the 
defendant  hitd  conformed,  in  all  things,  to  those  matters  required 
of  him,  according  to  the  true  intent  and  meaning  of  the  act, 
before  he  directed  an  assignment.  This  allegation  disposes  of 
the  firj^t  exception,  independent  of  the  presumption  of  law.  The 
discharge  would  be  directly  falsified,  if  no  advertisement  had  been 
published.  Nor  is  the  second  exception  well  founded,  in  fact. 
The  discharge  states  the  manner  in  which  the  assignment  was 
directed  to  be  made,  w^hich  pursues  the  words  of  the  act ;  and, 
afterwards,  that  a  certificate  of  the  assignees  was  produced,  that 
the  insolvent  had  made  such  assignment;  the  fair  construction 
of  which  appears  to  be,  that  the  certificate  complied  with  the 
statute.  If,  however,  a  strict  construction  is  applied  to  the  lan- 
guage of  the  discharge,  it^does  not  necessarily  follow,  that  tl^c 
certificate  contained  nothing  qriore.  What  is  stated  is  true,  al- 
though the  discharge  may  have  omitted  that  part  which  related 
to  the  delivery  of  the  property.  This  will  be  presumed,  until  the 
contrary  appears,  rather  than  that  there  was  a  neglect  of  duty, 
and  an  excess  of  jurisdiction. 

The  third  exception  is  irrelevant.  It  does  not  appear  that  there 
were  foreign  creditors^  and  if  there  were,  and  not  excepted  in  the 
discharge,  it  does  not  affect  the  defendant.  The  discharge  may 
be  a  good  bar  to  the  plaintiff's  demand,  and  not  available  as 
against  foreign  creditors. 
J  *212  ]  The  fourth  exception  is  frivolous.     The  discharge,  if  *well  plead- 

ed, exonerated  the  person  and  estate,  for  the  statute  was  in  forc6 
when  the  contract  was  made. 
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It  has  been  urged,  that  in  no  part  of  these  proceedings  is  there     ALBAinr. 
tt  reference  to  the  amended  acts.     When  this  petition  was  pre-    -^"^^^l^si 
sentod,  one  amendment  had  been  made  by  sec.  6.  ch.  263.  sess.       gubs 
3D.  which  required  insolrent  notices,  in  certain  cases,  to  be  pub-        ^• 
Knhed  in  the  city  of  JVctr-  York.     I  am  not  aware  of  any  other.  ^^^ 

This  amendment  did  not  apply  to  a  case  Kke  the  present.  The 
next  amending  act  was  passed  February  28, 1817,  and  prior  to  the 
assignment  being  made,  but  subsequent  to  the  order  for  publica- 
tion. The  rule  of  construction,  applied  in  such  case,  is,,  that 
applications  then  pending,  are  not  within  its  provisions.  The  act 
applies  to  petitions  presented  after  the  passing  of  the  act.  We 
are  of  opinion  that  the  defendant  is  entitled  to  judgment  on  the 
demurrer,  with  leave  to  the  plaintiff  to  amend. 

Judgment  for  the  defendant. 


GiBBS  and  others  against  Bull,  late  Sheriff  of  Washing- 

ion  County. 

THE  defendant  was  sued,  as  sheriff,  for  taking  insufficient  Where  • 
pledges,  in  an  action  of  replevin ;  and  for  taking  no  pledges.  The  for  taking*^ 
declaration  contained  four  counts.  The  1st,  2d  and  3d  counts  sufficient ipcd^. 
were  for  taking  insufficient  pledges,  and  the  fourth  count  was  for  ^*°foJ*tlluIr 
not  taking  pledges.  There  were  demurrers  to  the  first,  third  and  do  pledges;  and 
fourth  counts,  and  an  issue  joined  on  the  second  count.  Judg-  murrer^^one 
ment  was  given  for  the  defendant  on  the  demurrers,  and  a  verdict  o^  *^  <■«»*? "» 
was  given  in  his  favor  on  the  issue,  and  a  judgment  entered  andirau^^jo^' 
thereon.  ^^  o°  ^^  other 

counts;  and  a 
judgment    was 

jBurr,  for  the  defendant,  now  moved,  that  a  writ  of  inquiry  be  p^en  for  the 
awarded,  to  assess  the  damages  sustained  by  the  ^defendant  in  the  [  *  213  ] 
defence,  and  in  consequence  of  the  suit ;  and  he  moved,  also,  for  fi^^^^jj,  *" 
treble  costs,  to  be  taxed,  under  the  third  section  of  the  statute,  and  a  verdict 

rsess.  36.  ch.  96.      1  N.  K  L.  343.)  (a)  fonndforhimon 

/  \  /  the    issues^   oa 

which  jud^eni 

Walworth,  <jontra.    He  cited  Wait  v.  Durand,  9  Johns.  Rep.  264.  ^^'^jjft'^' 

defendant   wai 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  wrii*°<rf^'^  '^^ 

1.  The  defendant  is  not  entitled  to  a  writ  of  inquiry,  for  he  of  damages,  as 
has,  in  fact,  sustained  no  damages,  except  the  costs  he  has  been  ^*  JJo  dam***"*' 
put  to.  The  second  section  of  the  act  (sess.  24.  ch.  47.)  (a)  does  in  the  defeae« 
not  apply  to  a  case  where  the  defendant  is  entitled  merely  to  ^^ \**u,J'"co8t8 • 
costs.  This  was  so  decided  in  the  case  of  Gardner  v.  The  Trustees  that  he  was  not 
of  Newbursrh.  «°H*'«*  ^P  ^«*^ 

t»*ii/»i  •  '11  111  !•  f  costs;     but    to 

But  the  defendant  is  entitled  to  double  costs  on  the  issues  of  single  costs  on- 
fact.  It  is  conceded  that  he  is  not  entitled  to  double  costs  on  the  |j[^,^"^  *J^**J^ 
demurrers.  It  is  said  that  the  defendant  is  prosecuted  for  an  act  douMe'oosta  «• 
of  nonfeasance  merely,  for  not  taking  sufficient  security  on  the  ^®  im»»«. 

(a)  t  Rev.  Stat.  C12. 
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ALBANY,     replevin.     He  is  sued  for  an  act  done  virtiUe  officii^  to  wit,  for  a  mis* 

^^^^}^^   feasance  in  office,  for   taking  insufficient  sureties.     Misfeasance 

Dk  WoLr     consists  in  doing  what  one  ought  to  do,  improperly;  (1    TidtTt 

New-Yo  k    ^^'  ^'^  ^^^  ^°  Seely  v.  BirdsaUj  (15  Johns.  Rep,  269.)  where  the 

FiHx.iii8.Co.  question  was,  whether  the  act  done  by  the  sheriff  was  done  t?tr/tite 

officii^  it  was  held,  that  when,  in  doing  an  act  within  the  limits  of 

his  authority,  he  exercises  that  authority  improperly,  or  abuses  the 

confidence  reposed  in  him  by  law,  the  statute  extended  to  such 

cases.     The  court  were  then  considering,  whether  the  plaintiff  was 

bound  to  prove  that  the  caQ^e  of  action  arose  within  the  county 

wherein  it  was  laid,  and,  therefore,  it  was  a  direct  construction  of 

the  act.     In  actions  for  negligent  escapes,  it  might  as  well  be 

said  they  were  for  nonfeasances.     They  are  misfeasances,  and  the 

sheriff  would  be  entitled  to  double  costs. 

The  motion  for  a  writ  of  inquiry  is  denied ;  and  the  defendani 
must  have  single  costs  on  the  demurrers,  and  double  costs  on  the 
issues. 


[•214  ]      *De  Wolf  against  The  Nevt-York  Firemen  Insurance 

Company. 

ih€*defe"dams  THIS  was  an  action  on  a  policy  of  insurance,  dated  JtJy  21, 
on  a  cargo,  at  1818,  '*  on  the  cargo  of  the  brig  George  Washington,  at  and  from 
^ork^Ha^fi  ■^^^' ^^^^  ^^  Hovanno,  and  at  and  from  thence  to  Laguira  and 
na,  and  ai  and  Porto  Cabelloy  or  either  of  them,  at  a  premium  of  seven  pur  cent,^ 
from  ihcnce  lo  jq  return  Jive  and  a  quarter  per  cent,,  if  the  risk  ended  at  Havanna, 
Porto^ Cabeih.  without  loss,  or  two  per  cent.,  if  only  one  of  the  two  last*men- 
Uiem^'*!*^'^  -  ^'^"^^  pprts  was  used,  and  the  risk  should  end  without  loss."  It 
miuin  of  seven  was  an  opcn  policy,  and  subscribed  for  the  sum  of  twenty  thousand 
p^ceru^,  io  re-  dollars,  and  was  in  the  usual  printed  form,  with  a  written  note  or 
a  quarter  per  memorandum  subjoined,  that  the  property  insured  was  warranted 
^^k'    d  d ^^  ^y  ^^^  assured  to  be  American  property. 

Sf.,  *"v^thoui  The  cause  was  tried  at  the  New- York  sittings,  the  16th  of  De- 
loss,  or  two  per  cember,  1820,  before  Mr.  Justice   Van  Ness.     It  was  proved  that 

cent,  ifoniy  one  '  '  *       • 

of  the  two  other 

Sorts  was  used,  and  the  risk  ended  without  loss :  warranted  American  prcperiy.  The  car^,  ronsistinr  of 
our  and  pork,  was  purchased  of  the  plaintiff^  a  native  American  citizen^  residing^  in  New-  York,  hy  L,,  a 
Danish  citizen,  of  St.  Thomas,  then  in  New-xorkj  under  a  contract  entered  into  here,  bjr  which  the  plaintiff 
a^eed  to  deliver  the  carj^o  to  L..  at  Haranna,  or  at  Lagvira^^  or  Pmio  Cabello,  at  fire  per  cent,  advance  on  the 
invoice,  or  cost,  paid  by  the  plaintiflf,  and  the  freig-ht  and  premium  of  insurance,  paicTby  the  plaintiflT.  The  car|»o 
was  consigned,  by  the  plaintiflT,  to  Bpamsh  merchants,  at  Havarma,  (designated  by  L.)  witn  instructions  to  dis- 
pose of  the  cargo,  for  the  plaintiflTs  account,  &,c.,  or  to  send  it  to  another  market,  that  is,  to  a  windward  port.  The 
nil  of  lading  expressed,  that  the  cargo  was  shipped  for  the  account  and  risk  of  the  plainrrfr,  to  be  delivered  ai 
Harannay  to  H  et,  C.  or  their  assigns,  paying  no  freight,  it  being  the  property  of  the  owner  of  the  vessel :  On  the 
arrival  of  the  vessel  at  Haranna^Xne.  consignees  interlined  the  Bill  of  fadmg  wilh  the  words  "  or  a  market ;"  and 
directed  the  master  to  proceed  to  Laguira ;  and  while  proceeding  to  Laguira^  the  vessel  was  captured,  near  thai 
place,  by  a  Ve^tf^'itrhn  privateer ^  and  carried  into  a  port  in  the  island  of  Margarita f  and  the  vessel  and  cargo 
libelled  in  the  A(!miralty  Court  there,  and  the  cargo  condemned  as  prize,  Sec. 

In  an  action  on  the  policy  to  recover  for  a  total  loss :  //c/</,  that  the  cargo  was  and  remained  th«  prop- 
erty of  the  plnimifT,  until  its  delivery  ai  one  of  the  ports  mentioned  j  that  there  was  no  delivery,  or  acceptance 
of  it,  at  H'V'ftniM ;  ani  that  the  consignees  there,  in  directing  the  master  to  proceed  to  /^.,  acted  as  agents 
of  the  plaintiflT,  who  coiitinuct*  lo  be.  and  was  the  owner  of  the  cargo,  at  the  time  of  its  capture ;  and  that,  ihere* 
fore,  the  warranty  was  ct»mplied  with, 

Tliat  such  a  contract  of  sale  is  legal  and  valid,  both  by  the  municipal  law  of  this  country,  and  by  the  law  of 
nations,  and  does  not  destrov  lhf> netftrn/  character  of  the  prcperty. 

Tliat  the  plaintiflT  was  notlwund  to  di^rlose  lo  the  defendants  ifie  fact  and  circumstances  of  the  contract;  for 
even  if  they  were  material,  yet  the  insured  is  not  obliged  to  communicate  any  fact,  as  to  which  there  is  a  vaf 
nmtif,  express  or  implied. 
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the  plaintiflf  was  a  native  American  citizen,  and  before  and  at  the     ALBANY, 
time  of  effecting  the  insurance  was,  and  still  is  a  merchant,  re-  ,^]]2^!t^^.^!^^ 
siding  in  the  eitj  of  New-^York :  that  in  Ju^,  1818,  a  negotiation     de  Wolf 
was  entered  into  between  the  plaintiff  and  Moses  E.  Levy,  a  mer-    m^^Tyohk 
chant,  resident  at  *SS^.  Thomas,  but  then  in  the  city  of  liew-Yorlc^  FiRE.iirs. Co 
about  the  ^plaintiiTs  loading  two  vessels  at  New*  York,  on  bis  own       r  #  215  1 
account,  and   delivering  their  cargoes  at  Havanna,  Laguira  or 
Porio   CabeUoj  to  be  paid  for  by  Levy,  on  their  delivery.     This 
negotiation    resulted  in  an  agreement,  the  terms  of  which  were 
contained   in  two  letters,  each  bearing  date  the  21st  July,  1818. 
The  first  letter  was  from  Levy  to  the  plaintiff,  as  follows :  '*  1  am 
desirous  of  purchasing  of  you,  deliverable  in  Havanna,  Laguira 
or  Porto  (Jabello,  a  certain  quantity  of  beef,  pork,  flour,  peas,  (Slc, 
and  will  contract  with  you,  on  the  following  terms ;  for  a  cargo 
of  beef,  d&c,  to  be  shipped  by  the  brig  fVarriqr,  and  a  cargo  of 
flour,  to  be  shipped  by  the  brig  George  Washington,  to  Havanna 
or  Laguira,  I  will  pay  you  the  amount  of  the  costs  and  charges, 
including  the  costs  of  insurance  which  you  shall  pay  thereon,  and 
five  per  cent«  advance  on  the  amount  of  invoice,  for  your  profit, 
together  with  one  dollar  per  barrel,  freight,  if  delivered  at  Havanna, 
or  two  dollars  and  fifty  cents  per  barrel,  if  delivered  at  Laguira  or 
Porto  Cabello"    The  answer  of  the  plaintiff  to  this  letter  was  as 
follows :  *'  I  have  received  your  letter,  and  I  agree  to  your  pro- 
posal to  deliver  you  the  cargoes  of  the   fVarrior  and  the  George 
Washington,  at  Havanna,  or  a  port  to  windward,  at  the  cost  and 
charges,  as  paid,  and  five  per  cent,  advance  on  amount  of  invoice, 
together  with  one  dollar  per  barrel,  freight ;  and  in  cose  that  one 
or  both  should  go  to  Laguira  or  Porto  Cabello,  an  additional 
freight  of  one  dollar  and  fifty  cents  per  barrel ;  fifteen  running 
days  to  be  allowed  for  discharging  the  cargoes  at  Havanna,  and 
twentv-five  running  days  for  all  ports  if  they  proceed  to  wind- 
ward."    It  appeared  that  Levy  had  made  a  contract  with  the  in- 
tendant  at  Havanna,  to  supply  the  government  at  Havanna,  La- 
eyiira  and  Porto  Cabello,  with  provisions  like  those  of  the  cargo  of 
the  George   Washington;  and  for  that  purpose,  he  came  to  the 
United  States,  and   made,  among  others,  the  contract  with  the 
plaintiff;  but  Levy  did  not  communicate  to  the  pluintitT,  nor  did 
the  plaintiff  know  of  the  contract  between  him  and  the  intendant 
of  H     The  George  Washington,  of  which  the  plaintiff  owned  two 
thirds,  and  Noah  Pratt  the  other  third,  was  laden  with  a  cargo  of 
flour  and  pork,  and  the  master,  on  the  fifth  of  August,  1818, 
•signed  bills  of  ^lading,  stating  that  the  plaintiff  had  shipped,  &c.       [  *  216  ] 
the  flour  and  pork  to  be  delivered  at  the  port  of  Havanna,  to  Her- 
nan'fez  and  Chauviteau,  or  their  assigns,  paying  no  freight,  the 
sanrie  being  the  property  of  the  owner  of  the  vessel.     The  invoice 
which  accompanied  the  cargo,  stated  that  it  was  shipped  by  the 
piiintiff,  on  board  the  brig  George  Washington,  for  Havanna,  for 
account  and  rsk  of  the  shipper,  a  citizen  of  the  United  States,  and 
consigned  to  Messrs.  Hernandez  and  Chauviteau,     It  appeared  that 
ff.  fy  C.  were  the  persons  designated  by  Levy  to  be  the  con- 
signees of  the  cargo  at  Havanna,  and  had  his  instructions  relative 
to  it,  and  to  whom  the  cargo  was  to  be  deUvered  at  Havanna,  or 

155 


Q16  CARES  IN  THE  SUPREME  COURT 

ALBANY.     wfi8  by  them  to  be  €Mrdered  to  be  delivered  at  L<^;mra  or  Po^6 
^^l^^   Cabello.     Before  the  ve&ael  sailed,  the  plaintifl' addressed  a  leitei 
Dm,  Wolf     of  instructions  to  the  master,  stgned  by  F,  G.  Buli,  bis  aotborized 
y-  agent  for  the  purpose,  in  which  be  directed  him  to  proceed  to  IJa- 

Firs.  Ins.  Co.  vanna,  and  on  bia  arrival  there,  address  himself  to  Hernandez  ah  ! 
Chauviieau^  who  would  either  receive  the  cargo,  or,  if  they  thoi^Lt 
best  for  bis  interest,  would  direct  the  master  to  proceed  to  i^otne 
other  market  to  windward  ;  and  if  the  brig  was  discharged  at  Ha- 
vanna,  he  was  to  advise  with  H.  fy  C.  as  to  procuring  the  best 
freight  for  Europe  or  the  V.  S.  &c.  Tlie  plaintiff,  also,  wrote  a 
letter  to  Hernandez  and  ChauvkecUy  which  was  delivered  to  the 
master,  in  which  he  ffieotkuis  the  shipment  to  them  of  the  car^o 
of  flour  and  pork,  amounting  to  17,853  dollars;  and  requesting 
them  to  receive  and  diapose  of  the  same  to  the  best  advantage  for 
his  account;  and  that  in  ease  they  thought  it  best  for  his  interest, 
to  send  the  vessel  to  any  other  market,  that  is,  to  windward,  they 
might  do  so ;  but  in  that  case,  they  must  calculate  that  tlte  co«>t 
of  the  flour  would  be  augmented  oae  dollar  and  fifty  cents  for  freight, 
and  eight  per  cent,  for  insuraace.  That  the  shipment  was  made 
by  the  advice  of  tbeir  mutual  friend,  Mr.  Levy,  and  he  hoped  that 
it  would  prove  satisfactory,  and  come  to  a  good  market.  That  in 
case  the  vessel  discharged  at  the  Havomta,  they  were  requested  to 
consult  with  the  master,  as  to  procuring  a  freight  for  Europe  or 
the  U.  S.J  preferring  the  kitter ;  and  to  furnish  the  master  with 
money  suflicient  to  pay  his  expeases,  and  take  his  bill  on  the  plain- 
I  *  217  ]  tiff  *for  the  amount.  If  the  vessel  discharged  at  H.,  and  no  freight 
could  be  procured  for  the  U.  S,y  and  a  cargo  of  molasses,  or  part 
of  a  cargo,  could  be  purchased  at  eight  reals  per  keg,  they  were  re- 
quested to  make  the  purchase,  after  taking  what  freight  could  be 
obtained,  drawing  on  him  for  the  amonot ;  and  if  no  freight  could  be 
procured,  he  was  willing  to  go  as  high  as  nine  reals  per  keg  for 
molasses.  These  letters  were  shown  to  Mr.  Levy  at  the  time  tliey 
were  written,  and  before  they  were  delivered  to  the  master. 

The  O.  W,  arrived  at  Havanna  about  the  10th  of  September , 
1818,  where  she  remained  about  two  days,  without  delivering  any 
part  of  her  cargo.  The  letter  addressed  by  the  plaintiff  to  H.  4" 
C.  was  delivered  to  them ;  and  they  directed  the  captain  to  pro- 
ceed with  the  vessel  and  cargo  to  Lagmra.  While  at  Havanna^ 
one  of  the  clerks  of  Hernandez  and  Chauviteau,  in  the  presence 
of  Captain  Pratt^  inserted  in  the  body  of  the  bill  of  lading,  after 
the  words  " port  of  Havanna^^  the  words  " or  a  market ;"  and 
the  following  endorsement  was  made  on  the  same  bill  of  lading: 
<*  Deliver  tbe  contents  within  to  Mr.  Gerardo  Patrullo ;  ordered 
the  brig  to  proceed,  not  finding  a  favorable  sale  of  the  cargo  at 
Havanna. — Havanna^  llth  of  September ^  1818.  Hernandez  and 
Chauviteau,''^  Two  letters  were  written  at  Havanna^  by  Hernan- 
dez and  Chauviteau,  one  addressed  to  Gerardo  Patrullo,  at  LaguirOy 
and  the  other  to  Jose  Beneto  de  Austria,  at  Porto  Cahello,  both 
dated  the  10th  of  September,  1818.  A  translation  of  the  first  letter 
was  as  follows:  "The  American  brig  George  Washmprton,  Cap- 
tain Noah  Pratt,  has  just  arrived  here  with  a  cargo  of  flour  and 
pork,  consigned  to  us  by  Mr.  James  De  Wolf,  jun.  Being  unwil 
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Ung  to  detain  her  here,  on  account  of  the  low  prices  of  those  arti-     ALBANY. 
cl<is,  we  send  her  to  the  Spanish  MainCf  in  search  of  a  better  ,^*J$I!^^J^r^ 
caarket ;  and  in  the  event  of  her  arrival  at  your  port,  permit  us  to     Be  Wolt 
recommend  to  you  her  captain,  Mr.  iVooA  Pratt^  whom  we  have  fur-    ^     "'- 
nished  with  your  address.     If  the  flour  and  pork  can  be  disposed  Firk.  Lrt .  Ck> 
of,  in  any  way,  at  your  place,  tliat  circumstances  will  permit,  it 
will  not  be  for  the  interest  of  our  friend,  Mr.  J.  De  Wolf^  to  let 
the  vessel  return  to  the  Uidted  States  in  ballast.     In  case  you 
should  be  under  the  necessity  *of  taking  bills  in  payment  for  the       [  "**"  218  ] 
flour,  in  that  event>  we  open  with  you  a  credit  in  the  sum  of  ten 
thousand  hard  dollars,  to  be  invested  in  hides  and  other  articles 
that  may  yield  a  freight ;  authorizing  you  to  draw  for  the  above 
sum  of  10,000  hard  dollars,  on  account  of  Mr.  James  De  fVolf, 
jun  ,  merchant,  of  NeW'YorJCjVfhich  drafts  will  be  duly  honored, 
and  for  the  punctual   payment   whereof  we   hold  ourselves  re^ 
sponsible."     *'P.  S.     The  credit  for  the  10,000  dollars  will  not 
be  resorted  to,  unless  no  freight  can  be  had  for  the  brig."     Signed 
'*  Hernandez  and    Chamiteau"     The   other  letter,  addressed  to 
Jose  Beneto  d^  Austria^  at  Porto  CabeUoy  was  the  same  in  sub- 
stance.    These  letters  were   deUvered   to  Captain   Pratt.     The 
brig  sailed  from  Havanna  about  the  12th  of  September^  1818,  and 
on  the  12th  of  October  following,  was  captured,  in  sight  of  La- 
ginra,  by  the  schooner  Brutus,  a  private  armed  vessel  of  the  re- 
public of  Venezuela,  and  carried  into  the  port  of  Juan  Griego,  in 
the  island  o{  Margarita,  where  she  arrived  on  the  19th  of  October. 
The  vessel  and  cargo  were  both  libelled  in  the  Vice-Admiralty 
Court  of  that  island ;  and  on  the  24th  of  October,  the  cargo  was 
condemned  as  good  prize,  and  the  vessel  acquitted,  (a)  On  re- 
ceiving information  *of  the  capture,  the  plaintiff  abandoned  the      [  *2191 
eargo  to  the  defendants,  and  claimed  a  total  loss. 

fa)  The  sentence  of  condemnation  (which  was  translated)  is  dated  at  Villa  del  Nort^,  the 
2>Uh  day  of  October,  1818,  and  in  the  eighth  year  of  the  lepublic  of  Venezuela,  and  declared 
«3  foDows :  "That, having  carefully  examined  the  documents  which  Noah  Pratt,  captain  of  the 
said  vessel,  has  exhibited,  it  is  found,  that  she,  and  the  car^,  came  from  New- York,  and  be- 
loagcd  to  James  De  Wolf,  jr.,  who  consigned  the  same  to  Alessrs.  Hernandez  and  Chauriteau, 
IB  tile  island  of  Havanna  ;  but  observing,  on  the  other  side,  that  from  thence  she  was  des- 
patched, for  the  account  and  risk  of  those  persons,  to  Lapnra,  the  said  cargo  being  consigned 
to  Don  Gerardo  Patrtdlo,  or  to  Porio  Caoello.  to  Don  Beneto  Anuria,  as  property  belonging 
to  Hernandez  and  CliautrUeau,  as  is  proved  by  the  endorsement  on  the  back  of  the  bill  of 


M.u»^,  and  the  words  '  or  a  market,'  which  are  surreptitiously  inserted :  by  the  letters,  in  which 
appears  a  bill  of  exchange  of  ten  thoasand  dollars,  upon  Pairullo  ana  Jjiatria,  for  her  return, 
ana  a  special  recommendation  respecting  the  cargo,  all  of  them  being  acts  without  the  orders, 
aad  done  when  out  of  the  reach  otJamee  De  Wo^,\t.,  by  Hernandez  and  Chauriteau.  and  by 
the  clerk  of  the  house,  as  the  said  Captain  Pratt  declares,  when  the  said  bill  of  laaing  was 
produeed  to  him ;  all  which  is  corroborated  by  the  deposition  of  Henry  Wilson,  chief  mate  of 
the  said  Geor^  Washington ;  so  that  on  all  sides  the  truth  is  discovered,  that  the  cargo  that  she 
hftd  OR  board  was  the  property  of  James  De  Wolf,  jr.,  until  she  arrived  at  the  port  of  Havan- 
nUy  and  then  commenced  to  be  that  of  Messrs.  Hernandez  and  Clmuviteau,  by  whose  orders, 
and  not  by  tliose  of  James  De  Wolf,  it  was  exposed  to  the  perils  of  the  sea,  and  otherwise,  as 
fiu  as  Lagmira,  or  Porto  CabeUoj  no  instructions  appearii^  for  the  purpose,  from  the  former 
owner,  or  consignor ;  nor  does  his  signature  appear,  but  only  that  of  another  person,  whom 
Nonh  PrcU  asserts  to  be  employed  in  the  house  of  De  Wolf  and  to  have  signed  on  account 
of  his  absence ;  but  it  may  be  very  wdl  collected  that  this  is  a  fiction  <^  the  clerk  of  Hernandez 
mtd  CJuusriieau,  to  give  to  the  Spanish  property  the  appearance  of  American  property : 
Where/art,  this  court  being  persuaded,  that  as  well  for  the  reasons  stated,  as  for  having 
broken  the  law  of  blockade  of  mtroducing  into  the  ports  prohibited  articles,  the  condemnation  of 


eargo  of  floor  and  meal  which  tho  0»  rr.  was  carrying  to  the  enemy's  ports 
vessel,  itc.j  that,  on  payment  of  corresponding  duties,  taxed  costs,  and  the  freight  to  the  cap- 
tBTfx!  cutam,  the  said  cargo  be  delivered  to  the  captor  for  bis  own  use.'' 
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ALBANTg         A  Yerdict  was  taken  for  the  plaintiff,  for  twenty-five  thousand 

^^^^^^^^^  dollars,  subject  to  adjustment,  and  to  the  opinion  of  the  court,  on 

Vk  Wolf  &  case  as  above  stated :  and  either  party  was  to  be  at  liberty  to 

^    ^'  turn  the  case  into  a  bill  of  exceptions  or  special  verdict. 

yiRB.  1hi.  Co. 

WeUsy  for  the  plaintiff.  1.  Has  the  warranty  of  American  prop- 
erty been  complied  with  in  this  case?     The  contract  between  the 
plaintiff  and  Mr.  Levy  was  a  valid  contract  at  common  law,  and 
by  the  law  of  nations ;  rao>t  certainly,  in  a  state  of  peace.     But 
it  will  be  objected,  that  as  war  existed  between  Spain  and  her 
colonies,  this  is  to  be  considered  and  treated  as  a  contract  in  time 
of  war.     Sir  ffWiam  Scott,  in  the  case  of  the  Packet  de  BHboay 
(2  Rob.  Adm.  Rep.  133.^  admits,  that  in  time  of  peace,  there 
would  be  nothing  unlawful  in  the  consignor  taking  upon  him^lf 
the  whole  risk  of  the  goods,  until  delivered  to  the  consignee.     But, 
'^  in  time  of  war,"  he  says,  '^  this  cannot  be  permitted,  for  it  would 
at  once  put  an  end  to  all  captures  at  sea;"  because  it  would  t>e  a 
contrivance  resorted  to,  for  the  purpose  of  protecting  property 
from  capture,  "  in  all  consignments  from  neutral  ports  to  the  ene- 
my's country,  to  the  manifest  defirauding  of  all  rights  of  capture.** 
And  because  it  may  be  used  as  an  instrument  of  fraud,  he  comes 
to  the  very  illogical  conclusion,  that  it,  therefore,  is  to  be  consid- 
ered as  an  invalid  contrnci  in  time  of  war ;  thus  applying  a  rule 
[  •  220  ]       *>f  evidence  *to  interpret  a  contract,  in  order  to  render  it  void. 
Nay,  he  puts  the  doctrine  on  a  more  fanciful  ground ;  that  as  the 
consignee  has  a  right  to  receive  the  cargo,  the  captor,  ''  having  all 
the  rights  that  belong  to  his  enemy,"  has  the  right  to  take  posses- 
sion of  it^  and  his  pos8es^ion  is  equivalent  to  a  delivery  to  the 
consignee.     If  the  captor,  in  succeeding  to  the  rightSy  succeeded, 
also,  to  the  duties  of  the  consignee,  this  reasoning  might  be  |>lau 
sible ;  but  when  the  payment  by  the  consignee  is  to  depend  on  the 
delivery  of  the  goods  to  him,  it  is  not  easy  to  perceive  how  the 
possession  by  the  captor,  who.  does  not  pay,  is  equivalent  to  a  de- 
livery to  the  consignee.     Indeed,  the  learned  judge  is  sensible  of 
the  fallacy  of  such  reasoning,  and  is  obliged  to  suppose  that  the 
consignor  has,  in  his  bargain  with  the  consignee,  guarded  against 
'    ^  the  loss  by  capture;  or,  if  he  has  not,  that  ''he  has  acted  improvi- 
dently,  and  without  caution."     Sir  William  Scott  cites  no  author- 
ity whatever  for  this  doctrine ;  and  it  is,  manifestly,  not  supported 
by  principle.     In  the  first  plaCe,  it  infers  the  illegality  of  a  con- 
tract, from  the  mere  circumstance  that  it  may  be  fraudulent.     To 
consider  a  shipment,  under  such  circumstances,  as  prima  fade  ev- 
idence of  a  fraud  on  belligerent  rights,  would  be  going  far  enough  ; 
but  to  pronounce  a  contract  unlawful,  because  it  may  be  abused 
for  such  a  purpose,  is  unsound.     A  neutral  may  put  his  property, 
honafidcy  on  board  of  a  belligerent  vessel,  or  even  an  armed  ship 
of  the  enemy,  to  be  carried  to  the  belligerent  country ;  and  it  is 
not,  therefore,  to  be  treated  as  enemy's  property ;  though  this  would 
be  liable  to  great  abuse  and  distrust.     ( The  Nereid,  9  Cranch,  388 
The  Atalanta,  3  Wheat.  Rep.  417.) 

In  the  next  place,  this  doctrine  is  inconsistent  with  the  other 
and  better  reasoning  of  Sir  WtUiam  Scott,  in  the  same  case ;  where 
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he  says,  "  The  goods  are  sent  at  the  risk  of  the  shipper.     If  they     ALBANY. 
had    been    lost,  on  whom    would  the    loss   have   fallen,  but   on    ^*^8^*»  ^^• 
bim  ?     What  surer  test  of  property  can  there  be  than  this  ?     It  is     de  Wolf 
♦Jie  true  criterion  of  property,  that  if  you  are  the  person  on  whom  Yi^ 

the  loss  will  fall,  you  are  to  be  considered  as  the  proprietor."  If  FiriTiks.'co. 
this  be  so,  where  a  contract  is  made  in  time  of  peace,  there  is  no 
aathority  or  principle  which  will  support  the  position,  that  such  a 
contract  *is  invalid  in  time  of  war.  With  the  exception  of  [  *  221  ] 
blockaded  ports,  and  articles  contraband  of  war,  the  right  of  the 
neutral  to  make  contracts  with  the  belligerents,  remains  the  same 
as  io  a  state  of  peace.  If  his  contract  to  deliver  goods  to  an  ene- 
my is  fraudulent,  in  fact,  and  not  at  his  own  risk,  but  used  as  a 
mere  cover  to  protect  the  property  of  a  belligerent,  it  ought  to 
share  the  fate  of  belligerent  property.  If,  however,  the  contract 
18  bona  Jidcy  it  is  an  unlawful  restraint  on  the  rights  of  a  neutral 
to  pronounce  it  illegal. 

Again :  It  is  said,  the  property  is  good  prize,  because,  on  de- 
livery, it  would  belong  to  the  belligerent,  and  the  captor  succeeds 
to  his  rights ;  that  is,  the  right  of  receiving.  But  from  whom  does 
the  captor  receive  it  f  From  the  neutral.  And  whose  property 
is  it,  until  the  capture.'*  The  neutral's.  Its  character  can  only 
be  changed  by  a  delivery  to  the  enemy.  It  is,  then,  captured  as 
neutral  property. 

In  the  case  of  the  Atlas,  (3  Rob.  Adm.  Rep.  299,  300.  iSii%- 
Grijithsy  in  the  note,)  it  is  again  laid  down  as  the  doctrine  of  the 
priia  court,  that  contracts  of  purchase  effected  by  a  belligerent, 
but  the  payment  contingent,  depending  on  the  delivery  of  the 
property,  which  remains  at  the  risk  of  the  neutral,  though  lawful 
in  peace,  are  unlawful  in  war,  and  if  taken  in  transitu,  the  property 
is  to  be  condemned  as  enemy's  property.  Will  this  court  adopt 
sttich  a  doctrine,  and  apply  it  to  a  contract  between  two  of  our 
own  citizens  ? 

In  the  case  of  Ludhw  v.  Bowne  and  Eddy,  (1  Johns.  Rep.  1.) 
this  court  reviewed  the  doctrine  of  the  British  Prize  Court,  and 
refused  to  adopt  it ;  and  the  decision  in  that  case  has  been  the 
law  of  this  state  since  February,  1806.  The  present  chancellor, 
though  he  differed  from  the  other  judges,  did  not  rest  his  opinion 
OB  the  doctrine  of  Sir  TViUiam  Scott;  but  thought  the  agreement, 
in  that  case,  fraudulent  in  fact. 

In  the  case  of  the  Venus,  (8  Cranch,  275.)  Mr.  Justice  Wash- 
ington  says,  "  To  effect  a  change  of  property,  as  between  seller 
and  buyer,  it  is  essential  that  there  should  be  a  contract  of  sale 
agreed  upon  by  both  parties ;  and  if  the  thing  agreed  to  be  sold, 
is  to  be  sent  by  the  vendor  to  the  *vendee,  it  is  necessary  to  the  [  *  222  J 
perfectioa  of  the  contract,  that  it  should  be  delivered  to  the  pur- 
chaser or  to  his  agent,  which  the  master,  to  many  purposes,  is 
considered  to  be."  In  the  case  of  the  Frances,  (8  Cranch,  418.) 
he  says,  "  When  goods  are  sent  uponr  the  account  and  risk  of  the 
shipper,  the  delivery  to  the  master  is  a  delivery  to  him  as  agent 
of  the  shipper,  not  of  the  consignee."  In  the  case  of  the  Jose  In 
diano,  (1  Wheat.  Rep.  208.)  Mr.  Justice  Story  says,  '^In  general, 
the  rules  of  the  prize  court,  as  to  the  vesting  of  property,  are  the 
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ALBANY,     same  with  those  of  the  common  law,  by  which  the  thing  sold,  afitx 

^^^Jlf^JI^^  tht  completion  of  the  contraet^  is  properly  at  the  risk  of  the  pur- 

Dk  WoLr     chaser."     But,  until  the  vendor  '^  has  done  some  notorious  act  to 

Nkw^Yo        divest  himself  of  his  title,  or  has  parted  with  the  poi^session,  by  an 

FiRK.  Ins.  Cu.  actual  and  unconditional  delivery,  for  the  use  of  the  vendee,  no 

property  in  the  goods  vests  in  him." 

2.  Then  was  the  plaintiff  bound  to  communicate  to  the  defend- 
ants the  contract  under  which  the  cargo  was  shipped  ?  It  is  not 
necessary  to  communicate  or  disclose  any  thing,  for  which  the  in- 
sured undertake  by  a  warranty,  express  or  implied.  {Marshall 
on  Ins.  475.  Shoolbred  v.  NtUt,  S.  C.  ParTc,  229.^  The  repre- 
sentation  is  merged  in  the  warranty.  If  the  defenaants,  not  rely- 
ing on  their  warranty,  had  asked  for  information,  and  the  plaintiff 
had  communicated  what  was  not  true,  that  might  be  a  ground  of 
defence.  The  case  of  Haywood  v.  Rodgers  ^  East^  590.)  very 
strongly  illustrates  the  rule  on  this  subject. 

D.  B.  Ogden  and  iS.  Jones,  contra.  1.  The  cargo,  upon  its 
shipment  in  A^cm;- Fort,  became  the  property  of  Zrcry,  by  delivery, 
and  was  not,  therefore,  American  property.  L*  was  the  agent  of 
the  Spanish  government,  and  made  the  purchase  here.  A  deliv 
ery  to  him,  was,  in  truth,  a  delivery  to  the  Spanish  government. 
He  was  to  bear  the  costs  and  charges  attending  it,  and  to  pay  for 
the  insurance ;  the  cargo  was  at  his  risk.  The  letter  of  mstruc- 
tions  to  the  captain  does  not  forbid  the  delivery  of  the  cargo, 
without  payment ;  nor  is  he  enjoined  to  demand  payment  of  the 
purchase-money.  It  is  evident,  that  the  contract  of  sale  was  con-- 
summated  here,  and  that  the  payment  for  the  cargo  was  not  to 
[  *  223  ]  ♦depend  on  its  delivery  at  the  ports  mentioned.  In  the  case  of 
Ludlow  V.  Bowne  and  Eddu,  the  vendee  was  to  give  a  bill  of  sale 
with  a  guaranty,  and,  until  that  was  done,  the  goods  were  not  to 
be  delivered.  Here,  if  the  goocJs  had  never  been  delivered  at 
Havanna,  or  Laguira,  or  Porto  Cabelloy  they  must  have  been  re- 
garded as  belonging  to  Mr.  Levy. 

Again:  The  vessel  arrived  at  Havanna,  and  the  agent  of  Mr. 
Levy  altered  the  bill  of  lading,  directing  the  delivery  at  Uavanna^ 
or  a  market,  and  ordering  the  master  to  proceed  to  Lagaira  or 
Porto  Cabello;  thus  exercising  complete  ownership  and  control 
over  the  property.  The  master  was  instructed  to  deliver  the 
property  to  the  agent  of  Mr.  Levy,  not  to  the  agent  of  the  plain- 
tiff. At  and  from  Havanna,  then,  the  property  ceased  to  be 
American, 

The  counsel  for  the  plaintiff  has  criticized  the  doctrine  of  the 
prize  court,  as  laid  down  by  Sir  JVilliam  Scott.  But  it  is  a  doc- 
trine which,  on  examination,  will  be  found  sound  and  well  found- 
ed ;  a  doctrine,  without  which,  no  belligerent  could  maintain  his 
rights,  or  repel  the  secret  attacks  of  war  in  disguise.  Nothing 
can  be  added  to  the  learned,  luminous  and  cogent  reasoning  of 
Sir  William  Scott  on  this  subject.  And  thl«  country,  whenever  it 
becomes  belligerent,  will  be  compelled  to  adopt  it,  as  indispensa- 
ble to  the  maintenance  of  its  rights.  In  Ludlow  v.  Bourne  ana 
Eddy,  the  cases  cited  from  the  admiralty  were  not  touched  by  the 
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court,  but  considered  afl  inapplicable  to  the  state  of  facts  presented    Albany, 

in  that  case.  t!!s!^!^!J^ 

2.  Every  fact  which  may  vary  or  enhance  the  risk,  ought  to  be     de  Wolp 
disclosed  to  the  insurer.     It  is  enough,  that  a  belligerent  prize    ^     ^' 
court  would   have   considered  this  contract,  no  matter  whether  Firk.Ins.  Co. 
rightfully  or  wrongfully,  as  affecting  the  neutrality  of  the  property. 

If  so,  it  must  enhance  the  risk.  The  insured  is  bound  to  com- 
municate every  species  of  intelligence  which  he  possesses,  which 
may  influence  the  insurer  in  deciding  whether  he  will  insure  at  all, 
or  what  premium  he  will  ask  for  making  the  insurance.  {J)urell 
v.  Bederley,  1  Iloh's  N.  P.  Rep.  283—287.  notes.) 

Again :  The  facts  in  this  case  show,  most  clearly,  that  this  was 
a  cover  for  Spanish  property,  and  that  the  plaintift"  *knew  that  he  [  *  224  ] 
was  covering  belligerent  property.  The  letter  from  the  plaintiff 
to  Hernandez  and  Chauviteau  was  false  throughout,  if  Mr.  Levy 
was  to  be  the  owner  of  the  cargo  on  its  arrival  at  Havanna,  The 
fiict  is,  that  Z/eoy  was  an  agent,  sent  out  to  purchase  supplies  for 
the  Spanish  government,  and  the  plaintiff  must  be  presumed  to 
have  known  the  fact. 

3.  The  property  was  condemned  by  a  competent  court  of  ad- 
miralty, for  a  breach  of  blockade ;  and)  although  the  sentences  of 
foreign  courts  of  admiralty  are  not  held  to  be  conclusive  in  the 
courts  of  this  state,  a«^  to  contracts  between  our  own  citizens,  yet, 
[Here  the  counsel  was  stopped  by  the  chief  justice,  who  said,  that 
the  doctrine  on  that  subject  had  been  so  long  and  so  definitively 
settled,  that  it  was  not  now  to  be  questioned.] 

T.  A.  Emmeiy  in  reply,  said,  that  the  case  of  Ludlow  v.  Boione 
was  quite  decisive  of  the  present  case,  which  is,  indeed,  stronger 
in  fiivor  of  the  plaintiff.  The  delivery  of  the  goods  was  a  condition 
precedent  to  the  payment.  They  were  put  on  board  the  plaintiff's 
oivn  vessel,  and  under  the  care  of  his  own  master ;  they  were, 
^^ereibre,  in  his  own  possession,  and  under  his  own  control.  The 
«.  oction  to  deliver  or  not,  was  to  be  made  at  Havanna,  Laguira, 
or  Porto  Cabello. 

Again :  The  treaty  between  Spain  and  the  United  States  de- 
clares, that  free  ships  make  free  goods ;  and  it  would  naturally  be 
supposed  that  the  ^anish  captors  would  adhere  to  that  article, 
until  it  had  been  otherwise  declared.  Even  according  to  the  rea- 
soning of  Sir  William  Scott,  there  can  be  no  fraud,  unless  the  party 
knew  that  he  was  dealing  with  an  enemy,  and  intended  to  cover 
his  property.  Now,  the  case  states  that  the  plaintiff  did  not  know 
of  the  contract  between  L.  and  the  Spanish  government  at  H. 
Suppose  the  cargo  had  been  lost  by  perib  of  the  sea,  who  would 
have  borne  the  loss  ?  Surely,  it  must  have  fallen  on  the  plaintiff, 
or  his  insurers.  The  cause  or  mode  of  loss  can  make  no  differ- 
ence in  the  construction  of  the  warranty.  If  the  property  had 
been  warranted  neutral,  then  the  court  must  have  looked  to  the 
law  of  nations,  to  ascertain  what  constituted  its  neutral  character. 
But  when  the  warranty  is  that  it  is  American  ♦property,  they  f  *  225  J 
must  look  to  the  municipal  law  of  our  own  country,  to  determine 
its  American  character.     A  warranty  is  to  be  construed  according 

Vol.  XX.  21  161 


225  CASES  IN  THE  SUPREME  COURT 

ALBANY,     to  the  plain  commercial  import  of  the  terms,  among  mercantile 

^^^^^J^  men.     {Marshall  on  Insurance,  347.  a.) 

De  Wolf         As  to  the  alleged  concealment,  the  answer  is,  that  it  is  a^matter 

^    ^Y         covered  by  the  warranty.     A  concealment,  to  vitiate  the  policy, 

PiRx.  Ihs.  Co.  must  be  fraudulent,  and  the  fact  of  its  being  fraudulent  must  be 

found  by  a  jury.       {Duguet  v.  Rhinelander,   1  Caines^s  Cases  in 

Error,  27.     S.  C.  2  Johns.  Cas.  476.     Hallet  v.  Jenks,  1  Caines's 

Cases  in  Error,  43 — 47.)     The  jury  have  not  passed  upon  the  (act, 

and  the  court  cannot  draw  the  conclusion.    But  as  Levy  was  a 

Dane,  and  his  rights  precisely  the  same,  in  regard  to  belligerents, 

as  those  of  the  plaintiff,  it  could  not  have  varied  the  risk,  or  the 

premium,  had  it  been  stated  that  he  was  the  owner.     (Le  Boy  v. 

The  United  Insurance  ^Co,  7  Johns.  Rep.  343.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

This  case  gives  rise  to  three  questions;  1st.  Was  the  delivery 
of  the  cargo  at  one  of  the  three  ports,  Havanna,  Laguira,  or  Porto 
Cabello,  at  the  election  of  Levy,  a  condition  precedent  to  the 
plaintiff's  right  to  demand  payment  of  the  stipulated  price,  accord- 
ing to  the  contract ;  or  was  the  sale  consummated  here  ?  2d.  Was 
the  transaction  a  cover,  and  did  the  plaintiff  know  that  the  cargo 
was  for  the  Spanish  government  ?  3d.  Was  it  necessary  for  the 
plaintiff  to  disclose  to  the  defendants  the  circumstances  under 
which  the  property  was  shipped,  even  if  the  risk  was  enhanced? 

The  contract  on  the  part  of  the  plaintiff  is  to  deliver  the  cargo 
at  one  of  the  designated  places ;  and  it  is  perfectly  clear  that  tlie 
election  at  which  of  the  ports  Levy  would  receive  it,  was  in  him. 
This  right  of  election,  to  receive  the  cargo  at  Laguira  or  Porto 
Cabello,  might  be  made  and  signified  to  the  plaintiff  at  Havanna^ 
and  so  it  was  understood  by  the  parties  to  the  contract.  The 
policy  speaks  the  same  language.  The  cargo  is  insured  from 
Neuh-Torlc  to  Havanna,  and  at  and  from  thence  to  Laguira  and 
Porto  Cabello,  or  either  of  them,  at  a  premium  of  seven  per  cent., 
[  •  226  ]  to  return  five  and  a  quarter  per  cent.,  if  the  risk  ended  at  *JZ  > 
vanna  without  loss ;  thus  making  Havanna  a  port  to  which  lUe 
vessel  was  to  go,  at  all  events,  and  leaving  it  optional  with  the 
assured  to  proceed  to  one  or  both  of  the  other  ports.  The  con- 
tract is  to  purchase  and  sell,  deliverable  in  Havanna,  Laguira  or 
Porto  Cabello.  The  risk  of  delivery  rests  on  the  vendor,  and  the 
purchase  is  incomplete,  unless  the  cargo  be  delivered  at  one  of  the 
appointed  places,  to  be  elected  by  the  vendee.  As  an  indemnity 
for  the  risk  to  be  incurred  by  the  vendor,  he  was  at  liberty  to  pro- 
pure  insurance,  which,  in  the  event  of  the  delivery,  was  to  consti- 
tute part  of  the  price  of  the  cargo ;  and  in  the  event  of  a  loss,  by 
the  perils  insured  against,  the  vendor  would  find  his  indemnity  in 
the  insurance.  Until,  then,  the  plaintiff  had  performed  his  part 
of  the  contract,  by  delivering  the  cargo  at  one  of  the  designated 
ports  to  be  elected  by  Levy,  the  property  never  became  vested  in 
Levy,  and  the  plaintiff  never  could  recover  the  price,  and  conse- 
quently it  remained  the  plaintiff's  property.  Such  a  contract,  Sir 
William  Scott,  in  the  case  of  the  Padcet  de  Bilboa,  (2  Robinson^ 
111.)  con^iid^red  lawful  in  time  of  peace,  but  as  illegal  in  time  of 
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B'ar,  and  as  a  fraud  on  the  bellgerent,  because  it  went  to  protect  '  ALBANY, 
property  in  transitu  to  the  enemy,  and  as  it  deprived  the  bellige-    -^"8^*'  ^^^s. 
fent  of  his  right  of  capture.  Dk  WoLr 

It  was  urged  on  the  argument,  that  the  cargo  was  received  by  ^' 

the  consignees  at  the  HavannOy  and  that  thenceforth  the  property  fire^^Isi.Co 
ceased  to  be  the  plaintiff's.  The  vessel  merely  reported  herself 
there  to  Hernandez  and  ChauviteaUj  to  whom  she  was  addres.sed ; 
she  remained  there  but  two  days,  and  never  broke  bulk  ;  and  then, 
by  their  directions,  as  agents  to  Levi/,  proceeded  to  Laguira. 
Nothing  like  an  acceptance  of  the  cargo  at  Havanna  is  perceived 
in  these  acts ;  but,  on  the  contrary,  an  election  not  to  receive  the 
cargo  there.  It  has  also  been  insisted,  that  as  the  cargo  was  con- 
signed to  Hernandez  and  Ckauviteau,  and  was  not  to  be  sold,  what 
they  did,  and  particularly  the  alteration  in  the'  bill  of  lading,  was 
equivalent  to  an  acceptance.  It  was  shown,  most  satisfactorily,  by 
the  late  Ch.  J.  Thompsony  in  the  case  of  Ludlow  if.  Boxone  and 
EJdi/j  (I  Johns.  Rep,  1.)  that  the  consignment  was  open  to  expla- 
nation, whether  made  to  the  consignees,  on  the  account  and  risk 
of  the  consignor,  or  on  *their  account  and  risk.  Hernandez  and  [  *  227  ] 
Ckauviteau  were  also  the  agents  of  the  plaintiff,  in  the  event  that 
they  did  not,  as  the  agents  of  Levy,  accept  the  cargo  at  Havanna; 
and,  as  such  agents,  they  had  a  right,  after  electing  not  to  accept 
the  cargo  there,  with  the  assent  of  the  captain,  to  alter  the  bill 
of  lading  in  the  manner  they  did,  without  compromitting  the  rights 
of  either  party.     It  was  a  necessary  and  an  innocent  act. 

We  come  back  to  the  question,  whether  the  contract  between 
the  plaintiff,  an  American  citizen,  and  Levy,  a  resident  merchant  , 

at  St.  Thomas,  was  so  far  unlawful,  as  to  subject  the  cargo  to  cap- 
ture as  Spanish  property.  The  case  of  Ladtow  v.  Bowne  and 
Eddy  decides  this  case ;  and  it  is  impossible  to  distinguish  the  two 
cases.  In  both^  the  property  insured,  was  warranted  to  be  Amev" 
icon  property.  There,  the  cargo  was  shipped  by  the  plaintiffs 
under  an  agreement  with  merchants  in  France,  whereby  the  plain- 
tiffs were  to  deliver  the  goods  at  St.  Vallery,  for  which  they  were 
to  be  allowed  eight  per  cent,  commissions,  taking  upon  themselves 
all  risk,  expressly  including  a  premium  for  sea  risks  as  well  as  war 
risks ;  the  consignees  to  pay  freight  on  the  delivery,  and  also  for 
the  amount  of  cargo,  in  bills  on  London,  guarantied  by  a  com- 
mercial house  in  London.  The  goods  were  captured  in  transitu, 
by  the  British,  and  condemned  as  French  property.  This  court 
decided,  that  the  goods  remained  the  property  of  the  consignors, . 
and  that  the  warranty  was  complied  with.  A  majority  of  the  court 
were  of  opinion,  that  the  goods  remained  the  property  of  the 
plaintiffs,  until  their  delivery  at  St.  Vallery.  In  that  case,  we 
held,  that  there  was  a  right  to  withhold  the  delivery  of  the  goods 
until  payment  had  been  made  according  to  the  contract ;  and 
here,  by  the  express  stipulation  of  the  parties,  the  plaintiff  can 
have  no  right  to  demand  payment,  until  he  has  performed  the- 
condition  precedent,  the  delivery  of  the  goods  according  to  the 
contract ;  so  that,  in  both  cases,  there  was  no  change  of  property. 

The  decisions  of  Sir  William  Scott,  in  the  Admiralty  Court,  were 
then  pressed  upon  our  attention ;  but  we  regarded  them  as  the 
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ALBANY,     result  of  political  expediency,  and  as  evincing  a  determination  in 
August,  1822.   ^j^^  British  councils,  to  destroy  ♦all  commerce  with  their  enemy, 
Dm.  WoLr     rather  than  as  rules  of  international  law.     We  adopted  the  broad 
^'  and  just  principle,  that  a  neutral  had  a  right,  and  was  justified  by  the 

FiRK.  1n8.  Co.  law  of  nations,  in  supplying  belligerents,  with  the  sole  exception 
[  *  228  ]  of  contraband  goods,  and  going  to  a  blockaded  port.  How  can 
the  existence  of  a  state  of  war  between  Spain  and  her  colonies, 
not  then  recognized  by  the  rest  of  the  world  as  independent  states, 
or  how  can  the  existence  of  war  between  Spain  and  Venezuela^ 
under  any  circumstances,  affect  such  a  contract,  or  render  it  un- 
lawful ?  The  warranty  in  the  policy,  that  the  property  was  Amer- 
icatiy  means  that  it  was  so  by  the  law  of  nations.  If  tlie  contract 
would  be  a  legal  one  in  time  of  peace,  which  Sir  William  Scott 
expressly  admits,  and  if  the  property  would  be  deemed  the  plain- 
tiff's until  actual  delivery  at  one  of  the  elected  ports,  what  would 
vitiate  this  contract,  or  make  the  property  the  vendee's  before  the 
performance  of  the  condition  precedent,  according  to  the  law  of 
nations  ?  Certainly  not  because  there  was  a  war  between  S/pain 
and  Venezuela ;  for  T  trust  that  this  country  never  will  permit  the 
great  principle,  that  a  neutral  may  carry  on  commerce  with  a  bel- 
ligerent, during  war,  as  well  as  in  peace,  with  the  exceptions 
already  mentioned,  to  be  infringed  or  abandoned.  In  the  case 
referred  to,  we  meant  to  dissent  from  the  principles  advanced  by 
Sir  William  Scott^  which  go  to  consider  all  property  bound  to  an 
enemy's  country,  as  belonging  to  the  enemy,  and  as  exposed 
rightfully  to  capture  and  condemnation.  We  meant  to  consider 
that  rule  as  an  arbitrary  one,  forming  no  part  of  the  international 
code,  and  as  entirely  destructive  of  neutral  rights.  Subsequent 
reflection  has  served  to  strengthen  the  opinion  I  held  in  that  case ; 
and  it  has  led  to  a  conviction  that  the  doctrines  advanced  by  that  emi- 
nent judge,  in  the  British  admiralty,  were  the  result  of  power  forget- 
ting right,  and  the  offspring  of  state  policy,  created  for  the  occasion. 
As  to  the  alleged  concealment,  or  non-disclosure  by  the  plain- 
tiff, that  the  cargo  was  intended  by  LevySor  the  Spanish  goyem- 
ment,  the  case  definitively  settles  the  point ;  for  it  is  admitted  by 
the  defendants,  that  the  plaintiff  did  not  know  that  Levy  had  con- 
1  *  229  ]  tracted  with  the  intendant  at  *Havanna  to  supply  the  Spanish 
government  with  flour  and  provisions ;  and  that  he  did  not  know 
that  the  cargo,  on  its  arrival  at  its  port  of  final  destination,  would 
have  been  applied  by  Levy  to  the  performance  of  his  contract 

But  it  is  urged,  that  the  facts  and  circumstances  of  the  contract 
should  have  been  disclosed,  as  the  risk  was  materially  enhaiiced. 
If  it  be  conceded,  that  those  circumstances  did  enhance  the  risk, 
the  answer  is  decisive,  that  a  party  need  not  conununicate  any 
thing  with  respect  to  a  fact,  in  regard  to  which  there  is  an  express 
or  implied  warranty.  As  to  the  conclusiveness  of  the  sentence 
of  condemnation,  we  are  not  at  liberty  to  question  the  doctrine  on 
that  point,  which  has  been  definitively  settled  in  the  Court  for  the 
Correction  of  Errors,  and  has  been  so  long  acquiesced  in.  There 
must  be  judgment  for  the  plaintiff,  according  to  the  stipulation  in 
the  case. 

Judgment  for  the  plaintiff 
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HoLHES  and  others  against  Rems£n  and  others,  Execu-     holmxs 

tors  of  Glason.  RiMiw. 

THIS  was  an  action  of  assumpsit,  brought  by  the  plaintiffs,  as  a  ^^^mlhee, 
trustees^  &c.  of  Frederick  Mullttt,  an  absent  debtor,  against  the  ""^®'  *  j"<i- 
defendantSy  as  executors  o{  Laac  Clason,  deceased.  The  declara-  cutiooouapro- 
tion  contained  the  usual  money  counts,  and  on  an  account  stated  ^f^^°^^^l^^ 
between  Clason  and  Mallett,  alleging  the  promise  to  be  by  Clason  5^  the  Lord 
to  Mallett.  There  were  other  counts,  which  stated  the  promise  ^f]/^  ^^ 
to  be  from  the  defendants  to  Mullett ;  and  similar  counts,  stating  Sebt  duri>v  a 
the  promise  to  be  from  the  defendants*  to  the  plaintiffs.  The  de-  y^J"j^  ^*^' 
fendants  pleaded  the  general  issue,  and,  by  a  written  agreement,  Uor  in  LomUm, 
the  attorneys  of  the  parlies  stipulated  that,  on  the  trial  of  the  *^"*«f  compui- 
cause,  the  following  facts  should  be  admitted  as  *proved  :  Isaac  [  *  230  ] 
ClasoHj  of  the  icity  of  New-  Yorky  a  merchant,  died  in  February^  bSTto' wTafSoo 
1315,  and  the  defendants  are  his  executors.  C,  at  the  time  of  his  broagfat  here  a- 
death,  was  indebted  to  M,  on  the  balance  of  an  account,  two  S?'"tindcr  *ihe 
thousand  six  hundred  and  sixty-five  pounds,  one  shilling  and  ten  ^  giviogr  re- 
pence,  sterling,  and  which  was  never  paid  to  AT,  or  the  plaintiffs.  ll^nt*^T  ab- 
After  the  said  sura  became  due  and  payable,  M.,  on  the  14th  of  sconding  debi- 
Februaryy  1815,  became,  and  was  duly  declared  a  banhnip,  ac-  ^^h^^cw. 
cording  to  the  laws  of  England ;  and,  on  the  same  day,  an  assign-  against  ije  ab- 
ment  of  all  his  personal  estate  and  choses  in  acti^jn  was  duly  ^  i„ued  1^- 
made,  by  the  commissioners  named  in  the  commission  of  bankrupt,  fore  ^  «j«n«y 
to  Henry  Page^  in  trust,  for  the  creditors  of  M.  On  the  25th  of  cLn?*iiito  ^be 
February y  1815,  the  commissioners  and  Henry  Page  assigned  all  i»ands  of  the 
the  personal  estate,  and  choses  in  action  of  Jlf.,in  the  manner  fy^^fore  the 
prescribed  by  the  laws  of  England^  to  three  assignees,  named,  foreign  atiach- 
On  the  26th  of  February ,  1815,  Si.,  in  consideration  of  ten  shillings,  fi^iS"*(a)'" 
a;ssigned  to  the  same  three  assignees, "  all  the  debts,  personal  estate, 
and  effects,  whatsoever,  of  him,  F,  AL,  not  being,  arising  or  grow- 
ing within  Englandy  which  he  was  entitled  to,  or  possessed  of,  or 
which  any  other  person  or  persons  were  possessed  of,  or  entitled 
to,  in  trust  for  him,"  in  trust,  for  the  same  purposes  mentioned  in 
the  former  deeds  of  assignment. 

F.  Jkf.  is  a  natural  born  subject  of  the  king  of  Great  Britain 
and  Ireland^  residing  in  London,  where  he  has  been  a  merchant 
for  above  tw^enty  years.  On  the  7th  of  August,  1816,  a  warrant 
was  issued  under  the  act  entitled,  "  An  act  for  relief  against  absent 
and  absconding  debtors,"  (I  N.  R.  £#.  157.  sess.  24.  ch.  41.)  (6) 
to  attach  the  estate  of  F,  M.  in  this  state,  of  which  notice  was  duly 
published  on  the  8th  of  August,  1816  ;  and  on  the  27th  of  August, 
1817,  the  plaintiffs  were  duly  appointed  trustees  for  all  his  creditors, 
pursuant  to  the  act. 

In  the  life-time  of  Clason,  a  ship,  called  "  The  Star,^^  belonging 
to  him,  was  libelled  and  condemned  in  the  Admiralty  Court  at 
Halifax  J  Nova  Scotia  ;  and  he  appealed  from  the  sentence  of  con- 

(«)  Vid.  Abraham  v.  PUatoro,  3  Wt-ndeiPs  Rep.  638.     An^retrt  v,  fftrriat,  4  Coir.  Rtp 
903,  ai»d  note  a  to  ssame  case,  page  521.     Sirgeani,  Law  o/ Allaclinunt,  145. 
r^]   ..  lUr.Sai.Z. 
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demnation  to  the  High  Court  of  Admiralty  in  England^  and  ap 
pointed  Messrs.  Barings  Brothers  fy  Co.  of  London^  his  agents,  to 
prosecute  the  appeal.  The  appeal  *was  pending  when  C.  died^ 
and  the  defendants  appointed  Barings  Brothers  fy  Co.  their  agents, 
in  regard  to  the  appeal.  On  the  21st  of  May,  1818,  Baring, 
Brothers  fy  Co.,  with  the  approbation  of  the  defendants,  comprom- 
ised the  appeal,  and  received  from  the  captors  of  the  ship  a  large 
sum  of  money,  for  the  u^e  of  the  defendants.  In  October,  1818, 
the  assignees  of  Mulhit,  as  a  bankrupt,  pursuant  to  law  and  the 
custom  of  London,  procured  an  attachment  to  be  issued  out  of  the 
Lord  Mayor's  Court  of  that  city,  by  virtue  of  which,  the  sum  of 
£3,167  sterling,  money  of  the  defendants,  was  attached  in  the 
hands  of  Baring,  Brothers  fy  Co.,  and  by  regular  proceedings 
thereupon,  judgment  was  rendered  in  the  Lord  Mayor's  Court,  in 
favor  of  the  assignees,  for  £3,024  Is.  6d.  sterling,  of  the  moneys 
of  the  defendants  in  the  hands  of  Baring,  Brothers  fy  Co.;  and 
on  the  1st  of  February,  1819,  the  assignees  of  M.  had  ezecutioii 
for  that  sum,  and  Baring,  Brothers  if  Co.  were  compelled  to  pay 
that  amount  to  the  assignees. 

The  cause  was  tried  at  the  New-York  sittings,  before  Mr.  Justice 
Piatt,  on  the  12th  of  April,  1821,  when  a  verdict  was  taken,  undei 
the  direction  of  the  judge,  for  the  plaintiffs,  for  17,095  dollars  and 
4  centSy  subject  to  the  opinion  of  the  court,  on  a  case  containing 
tlie  above  facts. 

Caines,  for  the  plaintiffs,  contended,  1 .  That  the  commissioners' 
assignment,  under  the  English  statutes  of  bankrupts,  was  merely  a 
statutory  transfer,  under  the  municipal  law  of  Great  Britain ;  and 
was,  therefore,  inoperative  and  void,  as  against  an  American  citizen, 
an  attaching  creditor  of  the  bankrupt,  residing  in  the  United  States. 
It  is  not  denied,  as  a  general  rule,  that  the  personal  property  follows 
the  domicil  of  the  owner ;  but  it  is  not  correct  as  a  universal  prop- 
osition. {Harvey  v.  Richards,  1  Mason^s  Rep.  431.  Per  Story ^ 
J.)  We  claim  the  benefit  of  the  exception  to  the  general  rule ; 
that  whenever  a  citizen  of  the  country  where  the  property  is  situ- 
ated, has  a  debt  or  demand  against  the  owner  of  it,  who  is  domiciled 
in  another  country,  the  property  has,  in  that  respect,  a  situs  or 
locality,  and  does  not  follow  the  domicil  of  the  owner,  but  is  to  be 
regarded  as  the  representative  or  substitute  of  the  owner.  Under 
the  *operation  of  the  laws  of  this  state,  allowing  attachments  against 
the  property  of  absent  or  absconding  debtors,  the  personal  prop- 
erty of  the  debtor  is  local.  Property  is  merely  an  incident  of  the 
person;  and  if  the  person  himself  was  now  here,  he  could  not 

Erotect  himself  against  the  claim  of  the  plaintiffs,  by  alleging  that 
is  domicil  was  in  another  country.  So,  neither  can  his  property, 
which,  in  regard  to  his  creditors  here,  is  the  substitute  of  his  person, 
be  protected  by  such  plea.  Where  a  person  dies  in  a  foreign 
country,  possessed  of  property  here,  the  distribution  is  to  be  made 
among  the  legatees,  or  those  claim'ng  as  heirs,  by  succession,  ac^ 
cording  to  the  law  of  the  place  of  the  testator's  or  intestate's  domicil ; 
but,  if  there  are  creditors  here,  they  are  to  be  paid  according  to  the 
law  of  the  place  where  the  property  is  found.  (Selectmen  ofBoS' 
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V.  Boyhtoriy  4  Mass.  Rep.  318.  Bichards  v.  Dutch,  3  Mass.  ALBANY. 
Bep,  506.)  The  Supreme  Court  of  Massachusetts,  in  the  cases  ^^'J^: 
cited,  make  a  dustinction  between  the  law  of  distribution,  and  the 
law  of  payment.  In  the  case  of  Bird  and  others  v.  Pierpont,  (1 
Johns.  Bcp.  118.)  Spencer  J.,  says,  "  that  this  court  will  not  suffer 
the  discbarge  of  an  insolvent,  under  the  laws  of  the  state  where  he 
is  domiciled,  to  operate  against  a  creditor  who  resides  without  the 
state,  and  whose  debt  was  contracted  elsewhere."  (  Van  Rough, 
V.  ^an  Arsdaln,  3  Caines^s  Rep.  154.)  And,  "  if  we  will  not  take 
Dotiee  of  the  act  of  insolvency,  under  such  circumstances,  in  favor 
of  the  insolvent,  whose  whole  property  has  been  divested  to  satisfy 
his  creditors,  surely  we  cannot  notice  the  bankruptcy  in  England, 
to  defeat  the  recovery  of  a  debt  indisputably  just." 

Should  it  be  said,  that  the  attachment  here  ought  to  have  issued 
against  the  assignees  of  M.,  and  not  against  the  executors  of  C, 
we  answer,  that  executors  and  administrators  are  personal  reprc' 
sentativei;  but  assignees  are  not.  As  nemo  est  heres  viventis,  so,  a 
person  living  has  no  personal  representatives.  The  assignees  cannot 
sue  in  their  own  names,  for  foreign  debts,  ijiird  v.  Caritat,  2  Johns. 
Btp.  345.) 

Relying  on  the  exception  which  has  been  stated,  we  shall  proceed 
to  show,  that  the  cases  which  will  be  relied  on,  in  ^support  of  the  [  *  233  ] 
general  rule,  are  not  applicable  to  the  present  case  ;  and  i)m,Jirst, 
from  the  cases  themselves ;  second,  from  the  admissions  oi  the 
counsel,  and  of  the  judges  before  whom  they  were  argued  and 
decided.  It  must  be  kept  in  view,  that  this  id  the  case  of  an 
American  citizen,  claiming  from  an  American  citizen,  in  an  Amer- 
ican court,  the  benefit  of  an  Ainerican  statute,  as  to  property  within 
die  United  States  of  America,  against  the  pretended  bar  of  an 
Ens^Iish  statute,  set  up  in  &vor  of  English  subjects. 

If'irst;  Captain  fVilson^s  case,  cited  in  1  H.  Bl.  691,  and  Nedle 
▼.  Cottingham  and  Houghton,  cited  in  1  H.  Bl.  132.  note.  StevCs 
case,  or  Fhe  Bank  of  Scotland  and  others  against  Cuthbert  and 
others  J  (1  Rosens  Cases  in  Bankruptcy,  201.  462.  Appendix.) 
Selkriz  v.  Davies,  (2  Rose's  Cases,  97.  291.  S.  C.  2  Dow's  Rep. 
230.)  Hunter  v.  Potts,  (4  Term  Rep.  182.)  Phillips  v.  Hunter, 
(2  H.  BL  405.)  are  all  cases  between  British  subjects,  claiming 
within  different  parts  of  the  British  empire,  (some  in  Scotland 
and  some  in  Ireland,)  against  the  right  of  British  assignees,  under 
an  English  commission  of  bankrupt.  The  case  of  Sill  v.  Wors- 
wick  (I  H  Bl.  655.)  was  not  only  a  case  bet  ween,  J3nU'«A  sub- 
jects, but  where  '*  goods  and  specific  efiects,"  as  found  by  the 
special  verdict,  were  claimed  by  a  British  subject,  who  com- 
menced his  proceedings  for  the  recovery  of  them  in  England, 
again^-^t  English  assignees,  under  an  English  commission.  The 
ca^  of  Sftomons  v.  Rons  (1  H.  BL  131.  note)  is  acknowledged 
by  jEycj  Ch.  J.,  and  by  Chancellor  Kent,  (4  Johns.  Ch.  Rep.  475.) 
on  the  facts  stated,  to  be  an  erroneous  decision.  The  case  of 
JoUet  V.  Deponthieu  (1  H,  BL  132.  note)  was  not  only  not  a 
decision  on  the  question,  but  having,  as  Eyre,  Ch.  J.,  observed, 
eventuated  in  an  injunction,  [^  was  strongly  urged  as  confirming 
what  it   prevented."     Secondly.   These   cases   are  admitted   by 
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^^^^^j!^^  like  the  present,  or  between  foreigners.     In  Hunter  v.  Potts,  LaWy 

Holmes      for  the  plaintiff,  says,  *'  By  the  decision^:,  the  operation  of  the 

^^'  bankrupt  laws  on  property  situated  in  other  countries,  is  fully 

established,  at  hasty  agaimt  those  who  are  subject  to  the  dominion 

[  *  234  ]  of  our  latosJ'^  Again ;  he  says,  "  From  a  review  of  the  *'authorities» 
it  appears,  that  however  the  question  may  be  as  between  subjects 
of  this  country  and  foreigners  residing  in  the  country  where  the 
bankrupt's  property  lies,  yet,  as  between  subject  and  subject  in 
this  country,  the  courts  will  not  sustain  acts  done  by  them  in 
direct  contravention  to  the  policy  of  the  laws  to  which  they  owe 
obedience."  In  the  same  case,  Lord  Kenton  observes,  "It  must 
be  remembered,  that  during  the  progress  of  the  business,  all  these 
parties  resided  in  EnglandJ*^  And  in  Phillips  v.  Hunter,  (2  H. 
Bl.  405.)  Ch.  J.  Eyre,  says,  "  All  these  facts  appearing  on  the 
record,  this  case  must  be  argued  as  arising  between  English 
subjects,  upon  English  property."  In  Sill  v.  fVorstcick,  (1  H. 
BL  689.)  Lord  Loughborough  says,  "  It  is  not  a  question  whether 
the  bankrupt  laws  have  any  operation  in  St.  Christopher^ s,  but 
whether  they  operated  at  Lancaster"  the  place  where  WorsuMk 
resided,  and  from  whence  he  went  to  London  to  make  his  affidavit 
before  the  lord  mayor,  to  ground  his  proceedings. 

A  few  dicta  of  English  judges  may  be  adduced  by  the  defend* 
ant's  counsel,  in  support  of  the  general  proposition  ;  but  they  were 
exttajudicial  opinions,  and  tlie  result  of  British  policy.  For  it  is 
the  policy  of  Great  Britain  to  extend  the  operation  of  b&nknipt 
laws.  Being  the  greatest  commercial  nation  on  the  earth,  the 
property  of  her  subjects  is  diffused  throughout  every  portion  of 
the  globe.  She  credits  much  more  than  she  is  debited.  Under 
dotnesiic  commissions,  she  will  collect  from  all  quarters  of  the 
world ;  under  a  foreign  commission,  she  would  pay  in  a  few  in- 
stances only.  To  allow,  therefore,  of  tliat  comity  of  which  her 
judges  speak,  or,  in  other  words,  to  abrogate  foreign  attachments, 
m  favor  of  English  commissions  of  bankrupt,  would  be  to  enable 
her  to  collect  much  and  pay  little. 

The  cases  which  have  been  cited,  decide,  that  against  an  Eng- 
lish statute  of  bankrupts,  in  an  English  court  of  justice,  an  Effg- 
lishman  cannot  set  up,  against  an  English  claim,  an  Americmi  at- 
tachment law.  Now,  we  say,  that,  on  the  same  principle,  against 
an  American  attachment  law,  in  ah  American  court  of  justice,  an 
American  citizen  cannot  i^et  up,  against  an  American  claim,  an 
English  statute  of  bankrupts.     The  same  rule  must  operate  on 

[  *  235  ]  both  sides.  The  "^same  principle  which  decided  in  British  courts, 
in  iavor  of  British  assignees,  under  a  British  commission,  most 
decide  in  iavor  of  American  trustees,  under  the  Amtrican  attach- 
ment law.  This  is  admitted  by  the  eminent  English  counsel  who 
argued  in  the  cases  cited.  Thus,  Bower,  in  the  case  of  Hunter  v. 
Potts,  (4  Term  Rep.  100.)  says, "  If  a  subject  of  Rhode  island  had 
been  a  creditor  of  the  bankrupt,  and  had,  even  after  the  commis- 
sion issued  here,  attached  property  of  the  bankrupt  there,  it  is  not 
to  be  supposed,  that  the  courts  of.  law  wo!»UI  have  turned  him 
round,  to  seek  his  remedy  under  the  commission  in  this  country." 
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Again,  (t&.  191.)  he  says,  "It  is,  also,  worthy  of  consideration,  albai^ 
that  if  transactions  of  this  nature  can  be  overhauled,  the  subjects  ,^^fl!J*^J^^ 
ot  this  country  will  be  put  in  a  more  disadvantngeous  situation  Holmss 
than  foreign  creditors,  who  will  be  at  liberty  to  attach  the  bankrupt's  »  ^• 
vroperiif  abroad,  to  the  prejudice  of  our  isubjects,  and  without  any 
benefit  to  the  bankrupt's  estate."  Thus,  the  right  of  foreign  cred- 
itOfTs  to  attach  the  property  of  an  English  bankrupt,  in  opposition 
to  the  English  cominisnon,  is  admitted,  and  was  never  contradict- 
ed. So,  Ch.  J.  Eyre,  in  Phillips  \,  Hunter,  (2  H.'BL  412.)  says, 
"  It  was  well  said  in  the  argument,  you  admit  that  an  American 
might,  in  this  case,  have  pursued  his  legal  diligence,  in  the  courts 
of  his  own  country,  notwithstanding  our  bankrupt  laws,  and  that 
you  could  not  have  taken  the  money  recovered  from  him,  and 
^en  it  to  the  assignees."  Though  the  other  judges  differed  from 
Eyre,  Ch.  J.,  on  the  question,  whether  they  could  take  the  money 
firom  the  English  creditor,  and  give  it  to  the  assignees  of  the  bank- 
rupt ;  yet  none  of  them  hinted  even  a  doubt  of  the  right  of  the 
American  creditor,  under  the  attachment  law  of  his  own  country, 
against  the  English  assignees  under  a  British  commission.  LordT 
Kenytm  himself  (4  Term  Rep.  192.)  limits  the  general  proposition 
eontended  for  by  the  defendants,  to  cases,  where  it  is  ''  uncontra- 
dicted by  the  laws  of  any  other  country."  In  Quin  v.  Keefe,  (2 
IL  BL  553.)  Le  Blanc,  arguendo,  said,  *'  There  is  no  instance  of 
a  certificate,  or  any  things  analogous  to  it,  in  a  foreign  country, 
b^nff  allowedHo  be  a  bai^to  the  recovery  of  a  debt  contracted  in 
En^and.^'  And  Eyre,  Ch.  J.,  says,  *"I  agree  with  the  distinc-  [^236^ 
tion  made  by  my  brother,  Le  Blanc,  between  the  cases  of  a  debt 
OODtracted  in  a  foreign  country,  and  here."  In  Stein^s  case,  (I 
JSofe'f  B,  C.  4d2.)  Lord  Bannatyne  observes,  ^*  Although  a  com- 
mission of  bankrupt  W€ls  ever  so  fairly  obtained,  yet,  if  it  be  pro- 
duced here,  and  we  are  satisfied  that  the  party  is  not  domiciled  in 
Ikigiandy  but  in  Scotland,  I  should  hold,  m  that  case,  that  we  are 
not  bound  to  give  effect  to  the  commission."  And  he  had  doubts 
whether  they  ought  not  to  grant  the  sequestration.  Lord  Craigie, 
reserving  himself  as  to  the  effect  of  the  sequestration,  said,  ^^  I  have 
no  idea  that,  ipso  jure,  an  English  commission  destroys  the  opera- 
tion of  diligence  in  Scotland"  Thus,  it  seems,  that,  even  in  Scot- 
Itmdj  it  depends  on  circumstances,  whether  a  prior  English  com- 
misaon  shall  prevent  an  attachment.  Lord  Meadowoank  says, 
(it.  481.)  "It  was  formerly  a  principle,  that  a  judicial  transfer 
only  operated  infra  territorium,  and  had  no  binding  influence 
beyond  it."  He  "  thought  it  was  a  difficult  thing  to  deviate  so 
&r  from  principle,  as  to  transfer  property  in  Scotland,"  without 
regard  to  the  forms  and  rules  of  that  country ;  but  that  he  yielded 
to  the  consideration,  "that  it  had  been  recognized  as  law,  by  judg- 
ments of  the  chancellor,  for  so  long  a  period,  that  it  might  be  con- 
sidered as  a  principle  of  the  law  of  nations."  But  when  was  the 
new  rule  recognized  and  established  ?  And  by  whom  ?  In  Selk* 
riff  V.  Davies,  (2  Bow's  Rep.  230—248.)  Lord  Eldon  said,  "  he 
agreed  with  a  distinguished  writer  (Bell)  on  the  Scotch  bankrupt 
law,  that  aD  the  cases  prior  to  that  of  Strothers  exhibited  a  very 
distressing  versatility  of  opinion ;  for  he  confessed  he  was  unable 
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ALBANY,    to  discover  any  principle  common  to  them  all."     Why  were  the 
^^s^^^fj^^^  various  opinions  of  the  Scotch  judges  c<Misidered  as  distressing? 
Holm £s      They  Were  contending  for  judicial  independence  ;  for  old  rules : 
Rems  ®^  "^  ^^®  plaintiffs.     The  chancellor  (4  Johns,   Ch.  Rep.  468 — 

472.)  cites  Lord  Bacon  and  Huberus,  Lord  Bacon  qualifies  his 
position  by  confining  it  to  cases,  qua  nil  ad  jurisdictionem  per- 
tinent ;  and  here  the  only  question  is  as  to  jurisdiction ;  whether  it 
shall  be  exercised  over  this  property  by  tlie  courts  of  Westminster 
Hall,  or  of  New-  York.  So  Huberus,  admitting  that  the  foreign 
[  *  237  ]  law,  in  itself,  has  no  operation,  ^limits  the  comity  to  be  exercised 
towards  it,  to  cases  in  which  it  may  be  yielded,  sine  suo  suorumque 
prajudicio.^^  But  is  it  no  prejudice  to  our  citizens,  to  send  th^n 
three  thousand  miles  from  home,  to  obtain  payment?  to  take  from 
them  the  property  to  which  they  trusted,  and  transfer  it  to  foreign 
creditors?  Lord  Ellenborough  himself,  in  Potter  v.  Brovm,  (5 
EasVs  Rep.  124 — 131.)  decides  the  question  in  favor  of  the  attach- 
ment law  of  this  state.  He  says,  '^  We  always  unport,  t<^ther  with 
their  persons,  the  existing  relations  of  foreigners,  as  between  them- 
selves, according  to  the  laws  of  their  respective  countries ;  except, 
indeed,  when  those  laws  dash  with  the  rights  of  our  own-'  nbjects 
here,  and  one  or  other  of  the  laws  must  necessarily  give  way  ;  in 
which  case,  our  own  is  entitled  to  a  preferences*^  In  Harrison  v. 
Sterry,  (5  Cranch's'Rep.  38^—202.)  the  Supreme  Court  of  the 
United  States  say,  that,  "  as  the  bankrupt  law  of  a  foreign  country 
is  incapable  of  operating  a  legal  transfer  of  property  in  the  United 
States,  the  remaining  two  thirds  of  the  fund  are  liable  to  the  at 
taching  creditors,  according  to  the  legal  preference  obtained  by 
their  attachments."  It  is  admitted,  that  the  attachments,  in  that 
case,  were  prior  to  the  issuing  of  the  English  commission  of  bank- 
rupt ;  but  whether  the  attachment  is  prior,  or  subsequent  to  the 
commission,  can  make  no  difference ;  and  such  was  the  opinion  of 
the  Supreme  Court  of  Pennsylvania,  who,  in  the  case  of  Milne  t. 
Moreton,  (fi^Binney^s  Rep.  353.)  decided,  after  solemn  argument, 
that  the  subsequent  attachment,  under  the  law  of  that  state,  over- 
reached the  prior  English  commission. 

Next,  let  us  look  at  the  consequences  of  the  doctrine  contended 
for  by  the  defendants.  The  m  hole  nation,  if  we  may  judge  by 
the  decision  of  congress,  are  opposed  to  a  bankrupt  law  of  the 
United  States ;  and  must  our  citizens  be  made  subjt  ct  to  foreign 
bankrupt  laws  ?  Are  our  courts  to  become  ancillary  to  foreign 
courts,  by  giving  effect  to  foreign  laws  of  bankrupts  .^^  The  several 
states,  though  they  cannot  pass  bankrupt  laws,  may,  by  establish- 
ing this  doctrine  in  their  courts,  set  up  as  many  bankrupt  laws  as 
there  are  countries  with  whom  they  trade.  If  the  English  com- 
[  •  238  J  mis^fion  is  to  operate  as  a  statutory  transfer,  to  what  period,  ♦short 
of  that  expressed  in  the  statute,  can  it  be  limited  ?  It  must  be 
interpreted  according  to  the  terms  of  the  statute,  and  have  laela- 
tioi)  1)ac:!;  to  the  act  of  bankruptcy ;  and  thus  overhaul  transfers, 
judgments,  ex<'cutions,  and  vacate  payments,  &c. 

2.  The  assignment  by  the  bankrupt  himself,  in  this  case,  being 
inade,  eodem  fiaiu,  tt  eodem  intuitu,  with  the  commissioners'  assign- 
ment, is  a  part,  merely,  of  the  same  assignment,  making,  together, 
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one  conveyance,  of  which  the  assignment  of  the  commissioners  is     Albany, 
the  principal.     It  is  a  link  in  the  chain  of  conveyance.     It  must;   ^««»«'»i82a^ 
therefore,  follow  the  fate  of  the  statutory  conveyance. 

3.  If  the  bankrupt's  own  assignment  is  not  a  part  of  the  same 
conveyance,  it  is  an  act  of  bankruptcy,  in  itself,  and  void  by  the 
law  of  the  country  where  it  was  made ;  or,  in  effect,  a  nullity,  as 
the  bankrupt  had  nothing  to  assign.  {Cullen^s  Bank.  Law.  50, 
51,52.     11  V€sey,83.) 

4.  If  the  bankrupt's  assignment  stood  alone,  it  would  be  fraud- 
ulent and  void,  as  against  the  laws  of  this  state.  (Jackson  v. 
Jackson^  1  Johns.  Rep.  424.  Borden  v.  Fiichy  15  Johns.  Rep. 
121.     Monk  V.  Abel,  3  Bos.  and  Pull.  35.) 

5.  The  assignment  by  the  bankrupt  himself,  being  a  mere 
TwhuUary  conveyance,  is  void  by  the  statute  of  frauds.  The  term 
voluntary  is  used  in  contradistincticMi  to  an  assignment  for  a  valu- 
able consideration.  For  it  is  so  far  from  being  voluntary,  in  any 
other  sense,  that,  as  was  observed  by  Law,  arguendo^  in  Hunter  v. 
PoiiSy  "  it  is  by  the  compulsory  force  of  the  legislature."  The 
arffument  that  it  is  not  held  voluntary  in  England^  but  for  a  valu- 
able consideration,  that  is,  the  discbarge  of  the  bankrupt,  does  not 
apply  here ;  for  the  bankrupt's  certificate  does  not  discharge  him 
firom  debts  due  here.  (4  Term  Rep^  193.  1  Johns.  Rep.  112. 
3  Caines*s  Rep.  154.)  The  words  of  our  statute  are  very  compre- 
hensive. (1  ^.  jR.  L.  75.  sess.  10.  ch.  44.)  It  is,  indeed,  declar-  ' 
Btory  of  the  common  law,  by  which  such  a  conveyance  would  be 

a  nullity,  as  against  creditors.  (Cow.  434.  3  Co.  82.  Jackson 
V.  Myers y  18  Johns.  Rep.  427.  Sands  v.  Codwise^  4  Johns.  Rev. 
596.  Anderson  v.  Roberts^  18  Johns.  Rep.  514.  2  Johns.  (Jh. 
R^,  565.     14  Johns.  Rep.  458.)  . 

*6.  The  payment,  by  the  defendants,  of  the  debt  due  by  the       [  *  239  | 
absent  debtor,  being  made  after  notice  of  the  attachment,  was 
made  in  their  own  wrong.     (1  N.  R.  L.  157.  sess.  24.  ch.  49. 
sec.  5.  23.)  (a) 

7.  The  placing  in  London,  on  the  21st  of  May,  1818,  the  debt 
due  from  the  absent  debtor,  in  the  hands  of  Baring,  Brothers  ^ 
Co.,  (some  of  the  partners  of  which  house  were  assignees  under 
the  English  commission,)  was,  in  law,  a  fraud  on  the  vested  rights 
of  the  American  attaching  creditor.  (1  N.  R.  L.  159.  sess.  24. 
ch.  49.  8.  10.  Johnson  v.  Bloodgood,  1  Johns.  Cases,  51.  War- 
dell  v.  Eden,  2  Johns.  Cases,  121.  Tuttle  v.  Bebee,  8  Johns.  Rip. 
152.) 

8.  The  subsequent  judgment  of  the  Mayor's  Court  of  London 
was,  therefore,  in  law,  fraudulent ;  and  payment  under  it  is  no 
valid  defence  against  the  claims  of  the  American  attaching  cred- 
itor, under  the  previous  attachment  sued  out,  and  notified  accord- 
ing to  the  law  of  this  state.  On  laying  the  attachment  in  London, 
the  garnishees  ought  to  have  given  notice  to  the  defendants ;  and 
fi>r  not  doing  so,  a  garnishee  has  been  held  liable  to  pay  over  to 
the  defendant  in  the  attachment,  the  amount  he  had  before  paid, 
under  the  judgment,  obtained  on  an  attachment  to  the  attaching 

la)  2  Rev.  Stat.  3. 
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ALBANY,     creditor.     {Fisher  v.  Lane,  3   WEfc.  297.  S.  C.    2  Black.   Rep 
,^^^^^J^  834.  cited  in  3  EoMt,  872.     AT  Daniel  v.  Hughes,  3  East,  367.) 
H0LHX8  9*  The  agents,  in  London,  df  the  defendants  here,  might  h^ve 

^-  pleaded  the  attachment  here  in  bar  of  the  subsequent  attachment  in 

tMSKir.  ij0fi(ion ;  and,  not  having  done  so,  the  defendants  are  liable. 
{Embree  fy  Collins  v.  Hanna,  5  Johns.  Rep.  103.  Brook  v.  Smith, 
1  Salk.  280.  Privileges  of  London,  254.  270.  iSVevenxon  v. 
Pemberton,  1  DaUas^s  Rep.  3.  Walker  v.  Gibbs,  2  Dallas* s  Rep, 
211.  1  iSb/Jt.  291.  ilfav^ers  v.  I«€iitu,  1  Lord  iZaym.  567.  X^nru 
V.  Walker,  2  T.  Jbne?,  222.  Blacquiere  v.  Hawkins,  Dottg.  380. 
1  Comyn's  Dig.  582.  A055  v.  CiarJt,  1  Dallas's  Rep.  354. 
i>f  CootI)c  v.  Executors  of  Hudson,  2  Dallas^s  Rep.  73.) 

10.  The  defendants,  by  the  custom  of  London,  might,  within 
twelve  months,  have  filed  bail,  after  the  judgment  against  the 
garnishees,  and  pleaded  the  attachment  here ;  and,  having  neglect- 

[  *  240  ]  ed  to  do  so,  the  payment  under  that  ^judgment  is  voluntary,  and 
no  defence  to  the  present  action.  (M' Daniel  v.  Hughes,  3  East, 
375,  376.  380.  Privileges  of  London,  237.  244.  251.  Dt^er, 
196.  b.  Lutw.  9Q\.  1  Bromd.  60.  Marriott  v.  Hampton,  7 
Term  Rep.  269.  Loomis  v.  Parker,  9  Jokms.  Rep.  244.  Blac^ 
quiere  v.  Hawkins,  Doug.  380.) 

11.  The  commission  against  MuUett  was  sued  out,  and  the 
assignment  under  it  m^e,fiagrante  bello,  between  the  United 
States  and  Great  Britain ;  consequently,  both  the  commission, 
and  the  proceedings  under  it,  were  null  and  void,  as  against  Amer-' 
icon  citizens.  {Griswold  v.  Waddington,  16  Johns.  Rep.  438. 
Selkrtg  V.  Davies,  2  Dow's  P.  C.  230.  2  Rose's  B.  C.  201  • 
Wilkes  V.  Peterson,  7  Taunt.  439.) 

P.  A.  Jay,  contra.  1 .  This  cause  hafs  been  already  argued 
and  decided  in  the  Court  of  Chancery ;  (4  Johns.  Ch.  Rep.  460.) 
and  it  might  be  thought  sufficient,  perhaps,  merely  to  refer  to  the 
very  learned  and  able  opinion  delivered  by  his  honor  the  chancel- 
lor, on  dismissing  the  plaintifTs  bill ;  but  the  elaborate  argument 
which  the  court  has  just  heard,  renders  it  proper  to  examine  the 
principal  points  and  authorities  which  have  been  relied  upon  in 
support  of  the  plaintifTs  claim. 

The  attachment  law  of  this  state,  under  which  the  plaintiffs  claims 
gives  no  exclusive  advantage  to  the  attaching  creditor.  The  at- 
tachment is  for  the  equal  benefit  of  all  the  creditors,  wheresoever 
they  may  reside ;  for  English  as  well  as  for  American  creditors. 
So,  on  the  other  hand,  the  assignment  under  the  English  bankrupt 
law,  is  for  the  equal  benefit  of  all  the  creditors  of  the  bankrupt, 
wheresoever  they  may  reside ;  for  American  as  well  as  Englis/i 
creditors.  The  Enghih  assignees  of  MuUett,  the  bankrupt,  and  the 
plaintifis  who  have  been  appointed  trustees,  under  the  law  of  this 
state,  of  Mullett,  as  an  absent  debtor,  are  trustees  for  the  very  same 
individuals.  The  creditors  of  M.  have  already  received  from  the 
defendants  the  full  amount  of  the  debt  demanded  in  the  present 
action ;  and  the  plaintiffs  now  ask  this  court  to  compel  the  defend 
ants  to  pay  the  same  debt,  a  second  time,  for  the  benefit  of  the 

'  *  241  ]       same  individuals.     *Conscious  of  the  injustice  of  their  claim,  the 
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plaiBtifTs'  counsel  have  endeavored  to  excite  national  prejudices^     ALBANY, 
and  to  cast  an  odium  on  the  defendants,  by  representing  them  as  ^^°^^\}^^ 
wishing  to  subject  the  citizens  of  this  state  to  the  operation  of  Eng-      holmks 
Ii$h  statutes.     But,  before  this  court,  such  an  att^npt  must  be  in      ^  ^• 
vaia.     We  rest  our  defence  solely  on  the  law  of  this  state.     When 
the  people  framed  the  constitution  under  which  this  court  is  now 
sitting,  they  adopted  the  common  law  of  Ehghndy  then  existing, 
as  the  law  of  this  state,  subject  to  such  alterations  and  modifications 
as  the  l^islature  might  afterwards  make.     The  late  convention,  in 
remodelliiig  that  constitution,  have  again   adopted  the  common 
hw  of  England,  as  it  existed  here  on  the  19th  of  April,  1775,  sub- 
ject to  the  same  legislative  alteration.     If  there  be  any  law  obliga- 
tory on  the  court,  it  must  be  that  which  has  been  engrafted  into 
the  constitution  of  the  state,  and  which  owes  its  authority  to  the 
free  choice  of  the  people,  expressed  by  them  twice  in  the  most 
sofemn  manner.     Before  our  revolution,  the  English  courts  were 
the  authoritative  expounders  of  this  law ;  and  their  decisions  are 
still  obligatory  on  the  courts  of  this  state ;  not  because  they  are 
English  decisions,  but  because  the  people  of  this  state  have  so 
wilfed  it*     The  decisions  of  English  courts  since  the  revolution, 
though  not  binding  here,  are,  nevertheless,  to  be  received  as  evi- 
dence of  the  law  of  that  country,  in  like  manner,  as  the  opinions 
of  eminent  lawyers  of  any  other  country  would  be  evidence  of  the 
kw  of  such  country*    If  these  later  decisions  have  been  in  perfect 
accordance  with  tlK>se  pronounced  anterior  to  the  revolution ;  if 
they  are  all  consistent  with  each  other ;  if  they  are  numerous  ;  if 
they  have  been  made  by  dilBerent  courts,  at  different  times,  and  in 
difierent  parts  of  the  British  empire,  and  by  lawyers  of  the  greatest 
learning,  talents  and  reputation,  the  presumption  that  a  principle 
recognized  in  all  of  them,  is  a  true  and  sound  principle,  is  irresist- 
ible ;  and  it  is  hardly  to  be  supposed,  that  this  court  can  be  induced, 
by  the  aigumeots  of  the  learned  counsel  on  the  other  side,  to  over-. 
role  the  concurring  decisions  of  Lord  Hardwicke,  Lord  Cktmden, 
Lord  Mansfield',  Lord  Thurlow,  Lord  Lmtghhorovgh,  Lord  Kenyan, 
and  Lord  Eldon,  as  *not  warranted  by  the  common  law  of  England,       [  *  242  ] 
We  contend,  timt  by  that  law,  as  it  existed  at  the  time  of  our  rev- 
olution, and  adopted  here  by  our  constitution,  an  assignment  of 
personal  property,  made  by  the  law  of  a  foreign  country,  in  which 
the  owner  is  domiciled,  will  vest  in  the  assignee  a  title  to  such  prop- 
erty situated  in  this  state.     If  this  position  be  correct,  the  plaintiffs 
cannot  recover.     They  claim  no  property,  except  that  which  be- 
kxiged  to  F.  MuUett,  at  the  time  the  attachment  issued,  which  was 
in  August,  1816.     But,  if  the  right  to  the  debt  due  from  Isaac  Cla- 
fomto  M,  vested  in  his  assignees,  by  the  assignment  made  in  Feb- 
ruary,  1815,  it  folk>ws,  that  it  did  not  belong  to  him  in  August, 
1616.     It  is  of  no  importance  to  determine,  whether  the  assignees 
could  sue  for  the  dd)t  in  their  own  names,  or  whether  they  would 
be  obliged,  as  in  the  case  of  Bird  and  others  v.  Pierpont,  (1  Johns. 
Rep.  118.)  to  sue  in  the  name  of  the  bankrupt ;  for  it  is  well  set- 
tled, (Jackson  v.  Walworth,  1  Johns,  Cases,  372.)   that  property 
held  in  trust  by  an  absent  debtor  will  not  pass  to  the  trustees  for 
hit  creditors  under  our  act. 
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ALBANY,         In  the  case  of  Captain  fVihon,  an  English  bankrupt,  decided  by 
^^^^^^J^  Lord  Hardtvicke,  in  1755,  he  held,  that  an  attachment  of  a  debt 
HoLMKs      due  to  the  bankrupt  in  Scotland,  subsequently  to  the  bankruptcy, 
^'  was  of  no  avail,  the  property  being,  by  the  assignment,  vested  in 

the  assignees  under  the  commission.  This  case  is  in  point ;  and 
it  is  the  stronger,  because  the  Court  of  Sessions  in  Scotland  con- 
curred in  opinion  with  the  English  Court  of  Chancery.  The  best 
account  of  this  case  is  to  he  found  in  the  opinion  of  Lord  Liovgh* 
borough,  in  Sill  v.  fVorsvnck;  (l  H.  BL  691.)  and  from  what  he 
said,  in  Foliot  v.  Ogden,  (1  jW.  BL  132.)  the  decree  appears  to 
have  been  affirmed  in  the  House  of  Lords. 

The  case  of  Solomons  and  others  v.  Ross  (I  H.  BL  131.)  was 
decided  in  1764.  A  bill  was  filed  by  Lrael  Solomons,  an  attorney 
in  fact  of  the  curator  of  certain  Dutch  bankrupts,  tn  their  names, 
and  his  own,  against  the  defendant,  who  had  attached  a  debt  due 
to  the  bankrupt  in  the  Lord  Mayor's  Court  of  London,  and.  after 
judgment  upon  that  attachment,  had  received  the  note  of  the 
debtor  in  payment.  The  nuMiey  having  been  brought  into  court, 
I  *  243  ]  ^  it  ^was  decreed,  that  it  should  be  paid  to  the  attorney  of  the 
curators. 

In  1764,  the  case  o(  Neal  and  another,  Assignees  of  Grattan,  v. 
Cottingham  and  Houghton,  was  decided  in  the  Court  of  Chancery 
in  Ireland.  (1  H.  BL  132.)  The  plaintiffs  were  assignees  of  a 
bankrupt,  under  an  English  commission.  The  defendants  had 
attached  and  recovered  in  Ireland  a  debt  due  to  the  bankrupt. 
The  court  decreed,  that  the  defendants  should  pay  to  the  assignees 
the  money  thus  recovered.  The  reporter  adds,  as  this  was  the 
first  cause  of  this  kind  ever  decided  in  Ireland,  the  lord  chan- 
cellor called  in  the  assistance  of  several  of  the  judges;  and,  afVer 
great  consideration,  with  the  approbation  of  the  judges  whom  he 
consulted,  pronounced  a  decree  in  favor  of  the  plaintiffs.- 

In  1769,  the  case  of  Jollett  and  Reitveld  v.  Deponthieu  and  BarU 
(1  H.  BL  132.)  came  before  Lord  Camden.  The  plaintiffs  were 
curators  of  certain  i>u^<;A  bankrupts.  The  defendant  l>eponfAte« 
had  attached  moneys  of  the  bankrupts,  in  the  hands  of  the  other 
defendant,  BariL  The  curators  filed  a  bill,  in  their  own  names,  to 
enjoin  proceedings  on  the  attachment,  and  to  compel  a  paym^it 
of  the  money  to  themselves,  which  was  decreed,  and  a  perpetual 
injunction  awarded. 

In  1779,  the  case  of  Le  Chevalier  v.  Lynch  (1  Doug.  169.) 
came  before  the  Court  of  K.  B.  The  defendant  owed  money  to  a 
bankrupt,  one  of  whose  creditors  had  attached  the  debt,  in  the 
island  of  St.  Christopher^ s.  The  plaintiff,  as  assignee  of  the  bank- 
rupt, brought  the  suit  to  recover  the  same  debt.  Lord  Mansjula 
said,  ^'  If  a  bankrupt  has  money  owing  to  him  out  of  England,  as 
in  St.  Christopher^ s,  Gi6raltar,  dLC,  the  assignment  under  the  bank* 
nipt  laws  so  far  vests  the  right  to  the  money  in  the  assignees,  that 
the  debtor  shall  not  turn  them  round,  by  saying  he  is  only  account* 
able  to  the  bankrupt.  In  Scotland,  they  permit  assignees  of  a 
bankrupt  in  England,  to  sue  for  money  owing  to  the  bankrupt  in 
Scotland ;  and  it  has  been  determined  at  the  Cockpit,  upon  solemn 
consideration,  that  bilk  by  English  assignees  may  be  maintained 
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in  the  plantations  upon  demands  due  to  the  bankrupt's  estate."     Albany, 
It  does  ♦not  appear,  from  the  report  of  this  case  in  Douglas,   ^^s^^f  *82-. 
whether  the  debtor  had  paid  the  money  on  the  attachment ;  but      Holkes 
this  omission  is  supplied  by  Law,,who  cites  this  case,  (4  2\  R.  v. 

186.)  where  it  is  stated  that  the  money  had  been  paid.  r  •'cTvT^  i 

In  1791,  the  case  of  SiU  v.  Worswick  (1  H.  Bl.  690.)  was  de-  I  -^^^  I 
dded  in  the  Court  of  C.  P.  It  was  an  action  by  the  plaintiff,  as 
assignee  of  a  bankrupt,  against  the  defendant,  who,  after  the  assign- 
ment, had  attached  and  recovered  a  debt  due  to  the  bankrupt,  in 
the  fVest  Indies,  Judgment  was  rendered  for  the  money  so  recov* 
ered.  And  Lord  Xjoughl}orough  ssdd,  ^^  It  is  a  clear  proposition,  not 
only  of  the  law  of  England,  but  or  every  country  in  the  world, 
where  law  has  the  semblance  of  science,  that  personal  property  has 
no  k>cality ;  but  that  it  is  subject  to  that  law  which  governs  the 
peraon  of  the  owner.  With  respect  to  the  disposition  of  it,  with 
respect  to  the  transmission  of  it,  either  by  succession,  or  by  the  act 
of  the  party,  it  follows  the  law  of  the  person." — **  Personal  prop- 
erty, then,  being  governed  by  the  law  which  governs  the  person  of 
the  owner,  the  condition  of  a  bankrupt,  by  the  law  of  this  c6untry, 
is,  that  the  law,  upon  the  act  of  bankruptcy  being  committed,  vests 
his  property,  upon  a  just  consideration,  not  as  a  forfeiture,  not  on 
the  supposition  of  a  crime  conmiitted,  not  as  a  penalty,  and  takes 
the  administration  of  it,  by  vesting  it  in  assignees,  who  apply  that 
property  to  the  just  purpose  of  the  equal  payment  of  his  debts.  If 
the  bankrupt  happens  to  have  property  which  lies  out  of  the  juris- 
didion  of  the  law  of  England ;  if  the  country  in  which  it  lies  pro- 
ceeds according  to  the  principles  of  well-regulated  justice,  there  is 
no  doubt  but  it  will  give  effect  to  the  title  of  the  assignees.  The 
determinations  of  the  courts  of  this*  country  have  been  uniform  to 
admit  the  title  of  foreign  assignees."  The  whole  of  this  opinion  is 
important,  and  shows  that  Lord  Hardwickt  had  held  the  same 
doctrine. 

lo  1791,  tlie  case  of  Hwnier  y.  Potts  (4  T.  Rep.  182.)  was  de- 
cided by  the  K.  B.  The  plaintiff,  as  assignee  of  a  b^krupt,  brought 
the  action  against  the  defendant,  who  had  attached  property  of  the 
bankrupt,  in  Rhode  Island,  and  thus  recovered  a  debt  due  to  him 
from  U»e  bankrupt.  Judgment  was  given  for  the  plaintiff.  Lord 
£eiiyo»  said,  *"  The  only  question  here  is,  whether  the  property  in  [  •  245  ' 
Rhode  Island  passed  by  the  assignment,  in  the  same  manner  as  if 
the  owner  (the  bankrupt)  had  assigned  it  by  his  voluntary  act ; 
and  that  it  does  so  pass,  cannot  be  doubted,  unless  there  were  some 
positive  law  of  that  country  to  prevent  it."  This  judgment  was 
affirmed  in  the  Exchequer  Chamber,  by  the  opinion  of  all  the  judges 
except  Ch.  Justice  %re.     (2  H.  Bl.  402.) 

In  Smith  v.  Buchanan,  (1  East,  11.)  decided  in  1800,  Lord 
Kenjfon  says,  ^  It  is  true,  we  so  &r  give  effect  to  foreign  laws  of 
bankruptcy,  as  that  assignees  of  bankrupts,  deriving  title  under 
fi)ieign  ordinances,  are  permitted  to  sue  here  for  debts  due  to  the 

(bankrupt's  estate ;  but  that  is  because  the  right  to  personal  prop- 
erty must  be  governed  by  the  laws  of  that  country  where  the 
owner  is  domiciled.  ^ 

The  case  of  the  Bank  of  Scotland  v.  Assignees  of  Scott,  Smith, 
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ALBANY,     Stein  Sf  Co.  was  decided  in  the  Court  of  Sessions,  in  Scoilandy  in 
^^^^^J^  1813.  (I  Rose's  Bank.  Cases,  462.)  The  bankrupts  carried  on  bi»i- 
HoLMzs      ness  at  London  and  at  Edinburgh,     Thr^ee  of  the  partners  lived 
^-  in  LondoUy  and  two  at  Edinburgh.     A  comniission  of_ bankrupt 

issued  in  England^  and  the  bank  prayed  a  sequestration  in  Scotland, 
which  was  denied,  on  the  ground  that  all  the  estate  of  the  bank- 
rupts in  Scotland  was  already  vested  in  the  assignees  under  ibe 
commission.  Lord  Robertson  said,  ^'  This  is  certainly  a  case  o. 
great  importance.  But  it  appears  to  me  that  we  have  clear  prin- 
ciples of  international  law  to  govern  our  decision:  Principles 
which  have  been  repeatedly  recognized  by  the  solemn  judgments 
of  this  court,  and  to  which  I  am  of  opinion  that  we  ought  now  to 
adhere,  unless  we  are  to  throw  into  confusion  the  whole  system  of 
our  bankrupt  law."  After  noticing  some  preliminary  points,  he 
proceeds — ''  It  is  a  question  of  great  importance,  what  is  the  effect 
in  Scotland  of  an  English  commission  of  bankrupt.  In  my  opin- 
ion, the  effect  to  be  given  to  it,  in  every  country  where  the  tnie 
principles  of  international  law  are  understood,  is,  that  it  must  carry 
tlie  whole  estate  of  the  bankrupt.  It  b  a  princqde  which  has  been 
long  established,  that  movables  have  no  locality.  They  follow  the 
person  of  the  owner,  and  their  condition  is  governed  by  the  law  of 
[  *  246  ]  his  domicil.  "''It  may  be  said,  that  is  a  fiction,  and  it  is  so ;  but  it 
is  a  fiction  introduced  upon  the  soundest  principles  of  justice,  and 
in  practice  has  been  attended  with  the  most'  beneficial  conse* 
quences.  It  has  been  confirmed  by  repeated  decisions,  which  your 
lordships  will  not  now  shake.  It  follows,  clearly,  indeed,  from 
attending  to  the  case  of  transmission  of  movables  inter  vivos ;  and 
the  doctrine  is  well  laid  down  by  Lord  Loughboro^h,  who  states 
it,  as  an  undeniable  principle  of  international  law,  acknowledged 
wherever  law  is  a  science,  that  movables  have  no  locality.  As  a 
voluntary  conveyance  of  movables  in  England  will  carry  those 
situate  in  other  countries,  so  must  a  commission  of  bankrupt,  issued 
in  England,  attach  the  whole  effects,  wherever  situate." 

Lord  MeadoxobanJc  said,  ''  Equiparating  this  case  to  the  ordinary 
case  of  transference,  by  contract  of  marriage,  where  a  lady  of  for- 
tune, having  a  great  deal  of  money  in  Scotland,  or  stock  in  banks 
or  public  companies  there,  marries  in  London,  the  whole  property 
is,  ipso  jure,  her  husband's.  It  is  assigned  to  him.  The  legal 
assignment  of  a  marriage  operates,  without  regard  to  territory,  all 
the  world  over," 

Lord  Bannatyne  observed,  ^^  It  is  a  maxim  of  universal  law,  that  , 
DAOvables  follow  the  person ;  and,  therefore,  it  is  clear,  that  these 
must  be  carried,  either  by  the  sequestration  or  by  the  commission, 
according  as  the  one  or  the  other  is  first  issued." 

Lord  Justice  ChrJc  said,  "  We  are  now  to  decide  the  great  ques- 
tion, whether  a  conmiission  of  bankrupt,  issued  with  all  due  fonn 
and  solemnities  in  England,  ought  or  ought  not  to  carry  the  estates 
of  parties  who  have  been  rendered  bankrupt  in  England,  but  who 
have  eifects  in  Scotlatid.  I  agree  with  all  the  opinions  given  by 
your  lordships  upon  this  general  point,  because  I  conceive  thai 
such  opinions  are  only  giving  effect  to  previous  solemn  judgments.** 

Again  in  Selkrig  v.  Doxies,  which  came  to  tlie  House  of  Lords, 
176 


OF  THE  STATE  OF  NEW- YORK. 


246 


on  an  appeal  from  the  Court  of  Sessions  of  Scotland,  n  1814,  (2 
Rosens  Bank,  Cases,  99.  313.)  Lord  Eldon  said,  "  But,  notwith- 
standing that,  one  thing  is  quite  clear,  there  is  not  in  any  book, 
any  dictum,  or  authority,  that  would  authorize  ""me  to  deny,  (at 
least  in  this  place,)  that  an  English  conunission  passes  (as  with 
respect  to  a  bankrupt  and  his  creditors  in  England)  the  personal 
estate  he  has  in  Scotland,  or  in  any  foreign  country."  And  the 
judgment  of  the  Court  of  Sessions,  which  was  to  the  same  eflfect, 
was  affirmed.  In  1815,  was  decided  the  case,  Ex^ parte  Cockayne 
and  others,  in  the  Matter  of  Cliff,  (2  Rosens. Bank.  Cases,  234.) 
Certain  Scotch  creditors  opposed  the  granting  the  bankrupt  certifi- 
cate, on  the  ground  that  the  question  of  sequestration  was  pend- 
ing in  Scotland.  The  lord  chancellor  directed  the  certificate  to 
be  allowed,  observing,  "  That  the  law  was  now  too  well  settled, 
between  a  sequestration,  and  a  commission,  to  authorize  the  stay- 
mg  of  a  certificate  upon  the  ground  of  a  subsequent  sequestration." 

Thus,  there  appears  to  be  an  uninterrupted  series  of  decisions, 
for  nearly  seventy  years,  all  of  them  adopting  the  principle  for 
which  we  contend,  and  applying  it  to  cases  like  the  present.  The 
English  judges,  even  before  our  revolution,  gave  effect  to  foreign 
assignments  in  bankruptcy,  in  preference  to  subsequent  judgments, 
obtained  in  their  own  courts,  by  their  own  subjects.  The  Irish 
judges  did  the  same  ;  and  the  Supreme  Court  of  Scotland  has  since 
done  the  same.  All  these  courts  assert,  that  their  decisions  are 
not  only  conformable  to  the  common  law  of  England,  but  to  the 
law  of  nations.  This  court,  as  far  as  it  has  gone,  has  proceeded 
upon  the  same  principle.  In  Bird,  Savage  and  Bird  v.  Pierpont 
(1  Johns.  Rep.  118.)  the  court  took  notice  of  the  rights  of  foreign 
assignees,  and  allowed  them  to  maintain  an  action  in  the  name  of 
the  bankrupt.  In  the  case  of  Bird  v.  Caritat,  (2  Johns.  Rep.  344.) 
Ch.  Justice  Kent  said,  "  There  can  be  no  doubt  of  the  right  of  the 
assignees  to  collect  the  debts  due  to  the  bankrupt,  either  by  a  suit  in 
their  own  names,  or  as  trustees  suing  in  the  name  of  the  bankrupt. 
It  is  a  principle  of  general  practice  among  nations  to  admit  and 
give  effect  to  the  title  of  foreign  assignees.  This  is  done  on  the 
ground,  that  the  conveyance,  under  the  bankrupt  laws  of  the  coun- 
try where  the  owner  is  domiciled,  is  equivalent  to  a  voluntary  con- 
veyance by  the  bankrupt,  and  that  the  general  disposition  of  per- 
sonal property  by  the  owner,  in  one  country,  will  affect  it  every 
•where,  because,  in  respect  of  the  owner's  control  over  it,  personal 
property  has  no  locality." 

It  has  been  said,  that,  by  the  English  law,  choses  in  action  have 
locality,  because  they  may  be  bona  notabilia.  But  though  the  ec- 
clesiastical courts  of  that  country  take  notice,  in  some  instances,  of 
the  residence  oi  a  debtor,  for  the  purpose  of  ascertaining  the 
proper  jurisdiction  by  which  administration  is  to  be  granted  of  the 
estate  of  the  creditor ;  yet,  even  in  the  interpretation  of  wills,  choses 
in  action  are  not  allowed  locality.  In  Moore  v.  Moore,  (1  Bro. 
Ch.  Ca.  127.)  a  bequest  had  been  made  by  the  testator  of  all  his 
goods  and  chattels  in  Suff^olk.  The  plaintiff  claimed  a  bond  under 
this  bequest.  Lord  Chancellor  Thurlow  held,  1.  That  the  words 
''  goods  and  chattels"  included  choses  in  action ;  but,  2.   That  the 
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bond  did  not  pass  under  the  bequest.  "  Chores  in  action/^  said  he, 
"  have  no  locality  ;  bonds  have  no  more  locality  than  other  choscs 
in  action^  otherwise  than  by  drawing  the  jurisdiction  of  the  eccle- 
siastical court." 

In  opposition  to  this  doctrine,  there  is  to  be  found  the  case  of 
Taylor  v.  Gear  and  others,  in  the  Superior  Court  of  Conncciicuty 
(JSlrby^i  Rep.  311.)  In  that  case,  after  a  verdict  for  the  plaintiff, 
for  a  book  debt,  the  defendants  moved  in  arrest  of  judgment,  be- 
cause they  were  uncertificated  English  bankrupts.  This  extraor- 
dinary motion  was  overruled  by  the  court,  who  made  the  obvious 
remark,  that  this  fact  would  constitute  no  defence  even  in  England; 
and  that,  supposing  it  to  be  a  good  defence,  it  ought  to  have  been 
pleaded.  But  the  court  also  said,  what  the  case  did  not  require, 
that  a  commission  of  bankruptcy  against  the  defendant  in  Eng- 
land did  not  secure  their  efTects  in  Connecticut ;  but  that  they  re- 
mained, as  before,  transferable  by  them,  and  open  to  the  attach- 
ment of  their  creditors,  as  well  British  as  American,  This  singular 
dictum  is* more  than  countenrailed  by  the  opinion  of  Chief  Jus- 
tice Parsons,  in  Goodwin  v,  Jones,  (3  Mass,  Rep.  517.)  "  It  is 
admitted,"  he  said,  '^  that  the  assignee  of  a  bankrupt,  duly  appoint- 
ed pursuant  to  the  laws  of  the  state  where  the  bankrupt  dwells, 
may  maintain  an  action,  in  that  character,  in  any  other  state,  the 
laws  of  which  are  not  repugnant  to  his  recovery."  And  again : 
"  The  assignment  *of  a  bankrupt's  effects  may  be  considered  as  his 
own  act,  as  it  is  in  the  execution  of  laws  by  which  he  is  bound,  he 
himself  being  competent  to  make  such  assignment,  and  voluntarily 
committing  the  act  which  authorized  the  making  of  it." 

In  Harrison  v.  Sterry  and  others,  (5  Cranch,  289.)  certain  debts, 
due  to  Bird,  Savage  if  Bird,  had  been  attached  under  a  law  of 
South  Carolina,  in  April,  1S03.  A  commission  of  bankruptcy 
issued  against  the  firm  in  England,  in  June,  1803.  The  assignees 
under  the  English  commission  claimed  the  debts  so  attached, 
and  the  Supreme  Court  of  the  United  States  disallowed  their  claim. 
Nothing  can  be  more  clear,  than  that  the  subsequent  assignment  in 
England  could  not  divest  the  rights  previously  acquired  by  the 
attaching  creditors.  And  Chief  Justice  Marshall  disposes  of  this 
claim  by  a  bare  remark,  that  the  bankrupt  law  of  a  foreign  country 
is  incapable  of  operating  a  legal  transfer  of  property  in  the  United 
States.  As  far  as  related  to  the  case  before  him,  the  observation 
was  undoubtedly  just.  But,  it  is  not  to  be  presumed,  that  this 
eminent  judge  meant  to  overrule  all  the  authorities  which  have 
been  cited,  without  giving  a  single  reason  for  doing  so,  or  that  he 
intended  to  decide  the  general  question  as  to  the  operation  of 
foreign  bankrupt  assignments,  which  had  not  been  argued,  and 
which  could  not  arise  in  that  cause. 

In  the  case  of  BurJc  and  others  v.  MLain,  (1  Harris  and 
MHenry^s  Rep.  236.)  decided  in  the  Provincial  Court  of  Maryland, 
in  1766,  a  British  creditor  attached  the  effects  of  a  British  bank- 
rupt, in  Maryland,  and  the  court  set  aside  the  attachment.  This 
is  all  we  know  of  the  decision  from  the  report  of  the  case ;  and  it 
is  in  our  favor.  There  is,  however,  added  to  the  report,  the  opin- 
ion of  D.-Dulaney,  Esq.,  who  seems  to  think,  that  an  attachnient 
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oy  a  Maryland  creditor  would  have  been  good.     But  to  this  opin-     ALBANY, 
ion  may  be  opposed  that  of  Lord  Talbot y  given  in  1723,  and  pub-   -^"S"*^'  i^- 
liahed  in  Beawes's  Lex  Mercatoria^  page  499,  that  the  right  to  the       Holmxs 
effects  of  an  English  bankrupt  in  the  plantations  vested  in  his  ^* 

assignees,  although  the  bankrupt  laws  did  not  extend  tjj.  the  plan-        "*** 
tations,  and  though  his  certificate  would  be  no  discharge  to  him 
there. 

•The  case  of  Wallace  and  others  v.  Patterson  and  others  (2  I 
Harris  and  M*  Henry ^  463.)  also  arose  in  a  court  in  Maryland, 
The  only  point  argued  and  decided  was,  that  a  separate  creditor 
of  one  of  the  partners  in  a  firm  might  attach  his  share  of  a  debt 
due  to  the  firm.  The  effect  of  an  assignment  under  a  commission 
of  bankruptcy  was  not  discussed.  In  the  case  of  Milne  v.  Moreton^ 
(6  Binney,  353.)  decided  in  the  Supreme  Court  of  Pennsylvania, 
in  1814,  there  was  no  assignment  executed  by  the  bankrupt,  and 
it  was  decided  by  a  majority  of  the  court,  that  the  attachment,  under 
the  law  of  Pennsylvania,  which  does  not  resemble  our  law,  should 
prevail.  But  to  this  decision,  and  to  all  ihe  dicta  which  .may  be 
produced  against  the  defendants,  we  might  fairly  oppose  the  judg- 
ment of  the  Court  of  Chancery  of  this  state,  between  the  parties 
now  before  the  court. 

Such  are  the  authorities  upon  this  point,  and  we  trust  that  we 
have  shown,  that  by  the  law  of  England,  as  adopted  by  the  people 
of  this  state,  an  assignment  under  a  foreign  commission  of  bank- 
niptcy,  vests  in  the  assignees  a  right  to  the  bankrupt's  personal 
effects  every  where.  If  such  be  the  law,  it  is  in  vain  to  inquire 
whether  it  is  politic  or  expedient.  Such  questions  belong  to  the 
legislature.  The  duty  of  courts  is  to  declare  the  law,  not  to  make 
it.  It  has  been  said,  that  the  English  bankrupt  acts  are  penal ; 
and  that  we  ought  not  to  execute  the  penal  laws  of  another  coun- 
try. This  is  an  error.  Tho^  laws  do,  indeed,  impose  penalties 
which  are  not  to  be  inflicted  here ;  but  they  are  also  remedial ; 
and  the  vesting  the  estate  in  trustees  for  the  mutual  benefit  of  the 
bankrupt  and  his  creditors,  is  not  a  penalty  imposed,  but  a  remedy 
provided  by  those  laws.  Lord  Loughborough,  in  his  opinion, 
already  cited,  says,  that  the  property  is  vested  in  the  assignees,  upon 
a  just  consideration,  not  as  a  forfeiture,  not  on  the  supposition  of  a 
crime  committed,  not  as  a  penalty.  And  this  is  undoubtedly  true. 
Before  dismissing  this  point,  we  must  call  the  attention  of  the 
court  once  more  to  the  nature  of  our  absent  debtor  act.  The  opin- 
ion of  the  court  of  Pennsylvania  turned  partly  on  the  fact,  that  the 
attaching  creditor  was  an  American  citizen ;  and  the  hardship  of 
depriving  an  American  citizen  of  his  remedy,  *is  an  argument  ,  *25l  | 
which  has  been  much  dwelt  on,  by  the  counsel  for  the  plaintiffs. 
But  the  creditors,  for  whose  benefit  an  attachment  has  been  issued, 
and  for  whom  the  plaintiffs  are  trustees,  are  not  American  citizens. 
It  is  for  the  equal  benefit  of  all  the  creditors  of  F.  MuMett,  where- 
soever they  reside;  for  those  who  reside  in  London,  and  have  - 
proved  their  debts,  and  received  dividends  under  the  commission 
there,  no  less  than  for  those  few  who  reside  here.  Neither  can  it 
be  said,  with  propriety,  that,  under  our  act,  a  lien  is  obtained  upon 
any  particular  debt     The  act  differs  wholly  from  any  law  concern- 
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ing  attachments^  with  whic;h  we  are  acquainted.  It  vests  in  trustees, 
all  the  property  of  the  absent  debtor,  for  the  benefit  of  aU  his  credi- 
tors. It  is,  in  effect,  a  bankrupt  act  in  every  thing  but  in  providing 
for  the  debtor's  discharge.  This  view  of  our  act  presents,  if  we 
are  not  mistaken,  a  material  difference  between  the  state  of  fects 
in  this  cause,  and  that  in  Milne  v.  Moreion. 

2.  But  if  a  right  to  the  debt  in  question  did  not  pass  by  the 
assignment  under  the  commission,  it  passed  by  the  voluntary  as- 
signment of  JP.  Mtdhtty  made  long  previous  to  the  proceedings 
under  our  act  relative  to  absent  debtors. 

In  Milne  v.  Moreton,  Qh.  Justice  Ti^kman  says,  "  We  have  no 
laws  prohibiting  foreigners  from  the  free  disposal  of  their  personal 
property  situated  here.  Therefore,  if  Topham  (the  bankrupt^  had 
made  an  assignment  of  his  property  in  the  hands  of  his  garnishee, 
the  case  would  not  have  admitted  of  a  moment's  speculation 
For  though,  in  strict  law,  a  chose  in  action  is  not  assignable,  yet  it 
is  in  equity;  and  an  equitable  assignment  made  honajidty  and  for 
a  valuable  consideration,  will  be  protected  against  attachment." 
So  that,  if  that  case  be  against  us  on  one  point,  it  is  directly  in  our 
favor  upon  another. 

It  is,  however,  objected  to  this  voluntary  assignment,  that  it  was 
made  eodcm  flatu,  with  the  assignment  ^«of  the  commissioners. 
What  then  ?  Supposing  the  latter  to  be  inoperative  here,  there 
is  nothing  in  it  so  odious  and  abhorrent  to  our  laws  as  to  poison 
and  contaminate  every  act  done  at  the  same  time.  If  one  part  of 
the  same  instrument  may  be  valid  and  another  invalid,  which  is 
often  the  *case,  surely,  a  good  instrument  cannot  be  vitiated,  be- 
cause executed  contemporaneously  with  another,  which  has  only  a 
local  operation. 

It  is,  also,  urged,  that  this  assignment  is  void,  as  being  made  in 
fraudem  legis  of  the  state  of  New- York,  because  intended  to  pro- 
tect the  debts  assigned  from  being  attached  under  our  law.  Nc 
such  intent  can  be  presumed  from  the  facts  in  the  cause.  Nor  did 
any  attachment  issue  until  eighteen  months  after  the  assignment. 
If  this  objection  be  a  good  one,  then  every  assignment  by  a  iforeign- 
er,  of  a  debt  due  from  a  resident  here,  will  be  void ;  which  wiQ  cer- 
tainly not  be  contended. 

It  is  further  alleged,  that  this  assignment  is  void  under  the  act 
for  the  prevention  of  frauds.  But  it  has  been  so  often  decided 
that  a  conveyance  in  trust  for  creditors  is  not  avoided  by  that 
statute,  that  it  is  unnecessary  to  argue  that 'point. 

The  only  objection  to   this  assignment,  which   can  have  any 

weicht,  is,  that  it  is  void  by  the  bankrupt  laws  of  England,     But 

this  cannot  be  urged  by  the  plaintiffs,  without  gi>nng  up  their  ch- 

jection  to  the  commissioners'  assignment.     If  the  law  of  England 

IS  to  be  noticed  for  the  purpose  of  annulling  one  assignment,  must 

it  not,  also,  be  recognized  to  uphold  the  other  ?     Are  we  to  give 

effect  to  foreign  bankrupt  laws,  so  far  as  they  disable  debtors  from 

transferring   property,  and  yet  refuse  to  allow  them  to  operate, 

in  validating  a  transfer?     But  how  is  this  transfer  invalid  by  the 

English  law  ?     Merely  because  there  is  no  subject  upon  which  it 

can  operate.     That  law  considers  the  whole  property  of  the  bank- 
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nipt  as  already  transferred  by  the  commissioners'  assignment ;  and,     ALBANY, 
therefore,  they  consider  his  subsequent  assignment  as  ineffectual ;   -^"S^*'  ^^-^ 
but  it  is  notjiroAi^'/e<2;  nor  could  an  act,  done  with  the  express*     Holhes 
intent  of  giving  effect  to  the  bankrupt  law,  be  considered,  by  tlie      _   ^• 
courts  of  that  country,  as  done  in  fraud  of  them.     After  the  first        '^"^''• 
assignment,  the  right   to  the  debt  now  demanded  was  in   some 
person.     If  it  was  not  in  the  assignees,  it  must  have  remained  in 
the  bankrupt.     If  it  was  in  him,  we  have  no  law  which  forbade 
him  to  assign  it  for  the  benefit  of  all  his  creditors.     And  he  has    « 
done  so. 

*3.  But,  whatever  may  be  the  opinion  of  the  court  upon  the  [  *  253  ] 
other  points,  we  insist,  with  entire  confidence,  on  the  third  point 
which  we  have  made :  namely,  that  the  defendants,  having  been  * 
once  compelled  to  pay  this  debt,  by  the  judgment  of  a  court  of 
com|>etent  jurisdiction,  cannot,  and  ought  not,  to  be  compelled  to 
pay  it  over  again.  (Chevalier  v.  Lynch,  Doug.  170.  Allen  v. 
Dundasy  3  Term  Rep.  129.  Enibree  v.  Collins  and  Hanna,  5  Johns. 
Rep.  101.)  The  plaintiffs'  counsel,  to  elude  the  force  of  this 
deJence,  boldly  avers,  that  the  judgment  rendered  in  London  was 
fraudulent  and  collusive.  Fraud  is  odious,  and  not  to  be  pre- 
sumed :  it  must  be  proved.  But  the  case  contains  no  circumstance 
which  afiTords  ground  even  for  suspicion.  There  is  no  apparent 
motive  why  the  executors  of  Mr.  Clason  should  desire  to  pay  the 
English  assignees  rather  than  the  plaintiffs.  They  could  make  no 
defence  in  an  English  court ;  but  they  did  no  act  which  facilitated 
a  recovery.  Their  conduct,  in  continuing  one  of  the  first  com- 
mercial houses  in  Europe  in  the  agency  to  which  they  had  been 
appointed  by  the  testator,  was  innocent  and  proper.  Nor  could 
their  doing  so  have  euiy  effect  upon  the  proceedings  under  the 
attachment.  Their  moneys  would  have  been  equally  liable  to  be 
attached  in  the  hands  of  any  other  agent. 

Again :  It  has  been  said,  that  the  assignment  in  England  was 
n»*»de  flagrante  beUo ;  but,  if  that  were  the  fact,  is  not  an  assign-    '^ 
ment  or  transfer  of  personal  property  here,  by  a  person  in  JEng*- 
landy  during  war,  valid  ? 

Caines,  in  reply,  said,  that  it  was  not  true  that  the  pledntiffs  were 
trustees  for  all  the  creditors  of  MuUett ;  they  were  so  only  for  such 
as  came  in  under  the  attachment.  Those  creditors  \vho  had  come 
in  under  the  English  commission,  could  not  come  in  under  the 
attachment  here,  without  bringing  in  the  dividends  received  under 
the  conunission,  and  renouncing  them.  Our  citizens  insist  on  a 
preference,  in  virtue  of  the  attachment  law,  over  the  other  credi- 
tors not  coimng  in  under  it,  but  claiming  out  of  another  fund. 
ITie  American  creditors  look  to  the  American  fund ;  the  English 
creditors  to  the  English  fund.  When  Xhe  American  creditors  are 
'satisfied,  the  surplus  will  go  to  the  assignees  of  the  bankrupt,  as  [*254] 
it  would  to  the  bankrupt  himself,  if  there  had  been  no  commission 
issued.  In  this  mode,  every  comity  is  rendered  to  the  laws  of 
other  countries,  which  the  independence  of  our  own  laws  and  ju- 
diciary, and  the  rights  of  our  citizens,  will  warrant. 

We  admit  that  the  bankrupt  assignment  passes  all  the  property 
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ALBANY,  of  the  bankrupt  here,  and  every  where ;  provided^  always^  that 
Auguatjjs^^  there  are  no  creditors  here  having  claims  on  that  property.  We 
admit  the  right  of  the  assignees  of  the  bankrupt  to  collect  his 
property  here,  and  take  it  to  England,  if  there  are  no  creditors  of 
the  bankrupt  here ;  but  not  otherwise.  If  there  are  creditors 
attaching  here,  there  is  a  cohJUcUis  legum,  and  the  foreign  law 
must  yield. 

Platt,  J.  '  Three  points  are  presented  in  this  case : 

I  St.  Whether  the  assignment  by  the  commissioners  of  bankropt 
in  E^igland,  (being  prior  in  date,^  transferred  this  chose  tn  action 
\o  the  assignees  of  the  bankrupt,  m  opposition  to  the  claim  of  the 
^  trustees  under  the  attachment  Acre. 

2d.  Whether  (if  that  statutory  assignment  was  inoperative)  the 
assignment  made  personally  by  mullett^  to  the  same  assignees,  was 
efiectual,  in  regard  to  the  debt  due  from  Clason. 

3d.  Whether  the  payment  to  the  assignees  of  the  bankrupt  in 
England,  under  the  circumstances  of  the  case,  is  a  good  defence 
to  this  action. 

I  have  read,  and  studied,  with  respectful  attention,  the  opinion 
of  his  honor  the  chancellor,  in  a  case  between  the  same  parties, 
and  involving  the  same  questions ;  (4  Johns.  Ch,  Rep.  460.)  and 
it  presents  a  new  occasion  to  admire  the  extent  and  accuracy  of 
his  researches,  and  the  liberal  principles  of  public  policy  which 
characterize  his  decisions.  After  a  luminous  review  of  the  cases, 
authorities,  and  learned  dicta  on  this  head,  the  chancellor  decreed 
in  favor  of  the  defendants,  on  all  the  points  here  stated. 

I  fully  concur  with  him  in  opinion,  that  in  respect  to  the  owner's 
control  over  it,  (during  peace,)  personal  property  ought  to  have  no 
[  •  255  ]  locality :  and  my  mind  would  most  willingly  *be  led  to  the  con- 
clusion, that  it  would  be  a  just  and  wise  rule  of  international  law, 
that  the  sequestration  of  personal  property  for  the  benefit  of  cred- 
itors, which  is  prior  in  point  of  time,  should  attach  to  itself  the 
distribution  of  the  whole  funds,  wherever  situated.  But  bow^ever 
fit  and  convenient  such  a  rule  might  be  for  the  general  interest  and 
security  of  commerce,  yet,  so  long  as  the  evil  passions  and  infir- 
mities of  our  nature  remain,  I  fear  it  is  rather  to  be  desired  than 
expected.  To  be  practicable  and  just,  the  rule  fnust  not  only  be 
reciprocal  and  universal,  but  it  must  be  administered  every  where, 
virith  a  liberal  equity  and  an  enlightened  impartiality,  that  would 
inspire  universal  confidence ;  and  which,  I  fear,  cannot  reasonably 
be  expected,  from  the  variously  modified  organs  of  judicial  power 
in  diflerent  countries. 

It  is  admitted,  "  that  every  country  may,  by  positive  law,  ref- 
late, aR  it  pleases,  the  disposition  of  personal  property  found  within 
it ;  and  may  prefer  its  own  attaching  creditor  to  any  foreicni  as- 
signee ;  and  no  other  authority  has  a  right  to  question  the  deter- 
mination." (4  Johns.  Ch.  Rej),  471.)  This  shows, that  the 
liberal  rule  so  ably  contended  for  by  our  learned  chancellor,  and 
by  Lord  Hnrduicke,  Justice  Bathurst,  Lord  Camden,  Lord  Thur- 
lew,  Lord  Loughborough,  Lord  Kenyon  and  Lord  Eldon,  has  not 
yet  ripened  into  a  law,  obligatory  on  the  conununity  of  nations. 
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(SSU  V.  fFarsicick,  1  H.  BL  691.     Solomons  t.  jBom,  1  H.  Bl  131.     albaot. 
note.     JoUett  v.  Dtponthieu,  &c.  1  if.  jB/.  132.  note.     Hunter  v.  .^IJJiltJ^i^ 
Foils,  4  Dum.  and  .fic»l,  18*2.     Case  ex  parte  Blakesy  1  Cojc!,  398.      Uolmm 
PAi/tp«  V.  Hunter,  2  IJ.  JB/.  402.     iSfein'*  case,  1  Rose's  Cases  in      ,^J;,^ 
Bankruptcy  J  App.  p.  462.    Selhrig  v.  Daviesy  2  JJow,  230.    2  Itose, 
291.     omt^A  V.  Buchanan,  1  JBasI,  6.     Neale  y.  Cottingham,  1  if. 
jB/.  132.  note.)     In  this  long  list  of  cases,  the  English  judges 
have  generally  advanced  gratuitous  dieta,  far  beyond  what  was 
required  to  decide  the  cases  before  them :  and  I,  therefore,  feel  a 
strong  impression,  that  his  honor  the  chancellor  has  allowed  to 
some  of  them  more  weight  of  authority  than  they  merit. 

Id  the  case  of  Cleve  v.  Mitts,  (1  Cook.  B.  Lawsi  308.  4  edit.) 
Lord  Mansfield  held,  "that  the  statutes  of  bankrupts  *do  not  [*256J 
extend  to  the  colonies ;  but  the  assignments  under  such  commis- 
riens  are  considered  as  voluntary ;  and,  as  such,  take  place  be- 
tween the  assignees  and  the  bankrupt,  but  do  not  affect  the  rights 
of  any  other  creditors." 

In  the  case  of  Solomons  v.  Ross,  (I  H.  BL  131 .  note.)  which 
caihe  before  Mr.  Justice  Bathurst,  sittmg  for  Lord  Northington,  in 
1764,  '^  Messrs.  Deneufvilles,  merchants,  at  Amsterdam,  correspond- 
ed with  Michael  Solomons  and  Hugh  Ross,  merchants,  of  London. 
On  the  18th  of  December,  1759,  the  DeneujfhUles  stopped  payment; 
on  the  I  St  of  January,  1760,  the  Chamber  of  Desolate  Estates,  in 
Amsterdam,  took  cognizance  thereof,  and,  on  the  next  day,  they 
were  declared  bankrupts,  and  curators  or  assignees  appointed  of 
thw  estates  and  eflects.  On  the  20th  of  December,  1759,  Ross, 
who  was  a  creditor  of  the  bankrupts,  to  the  amount  of  near 
£3000,  made  an  affidavit  of  his  debt  in  the  Mayor's  Court  of  Lon^ 
doHy  and  attached  their  moneys  in  the  hands  of  Michael  Solomons, 
who  was  their  debtor  to  the  amount  of  £1200.  On  the  8th  of 
March,  1760,  Ross  obtained  judgment,  by  default,  on  the  attach- 
ment, and,  thereupon,  a  writ  of  execution  issued  against  Michael 
Solomons,  who  was  taken  in  execution,  but  being  unable  to  pay 
Ihe  £1200,  gave  Ross  his  note,  payable  in  a  month  ;  on  which  Ross 
caused  satisfaction  to  be 'entered  on  the  record  of  the  judgment. 

"A  few  days  after,  one  Israel  Solomons,  who  had  a  power  of 
aftorney  from  the  curators  to  act  for  them  in  England,  filed  a  bill, 
makins^  himself  and  the  curators  pituntifis,  praying  that  the  defend* 
ant,  Michael  Solomons,  might  account  with  them  for  the  effects  of 
the  bankrupts,  which  were  in  his  hands,  might  pay  and  deliver  the 
same  over  to  Israel  Solomons,  for  the  use  of  the  curators,  and  be 
restrained  from  paying  or  delivering  them  over  to  Ross. 

"  Michael  Salomons  then  filed  a  bill,  by  way  of  interpleader, 
praying  an  injunction,  and  that  he  might  be  at  liberty  to  bring  the 
£1200  into  court.     This  money  was  accordingly  paid  into  the 
bank,  in  the  name  of  the  accountant-general,  pursuant  to  an  order, 
of  the  court. 

"  The  decree  directed,  inter  alia,  that.the  stock  purchased  with 
the  money  paid  into  the  bank  should  be  transferred  Itto  Israel      [  *  257  ] 
S^frpftt'}ns,  (or  the  benefit  of  the  creditors  of  the  bankrupts,  and  that 
R-tfr  should  deliver  up  the  note  given  by  Michael  Salomons,  lor 
£1200,  to  be  cancelled.'* 
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ALBANY,         Tn  Jolleftf  fyc.  V  Deponthieu  and  Barily  before  Lord  Camden^  in 

,^^^^^1^  1769,  (1  H,  BL   132.   note.)  Deneufvilks,  merchants,  at -^/wA^er- 

UoLHEj      dam^  stopped  payment  on  the  30th  of  Julyy  1763.     On  die  8th  of 

P  *  •  October  following,  the  plaintiffe  were  appointed  curators  of  their 

effects;  and  the  bankrupts  owed  the  defendant,  Deponthieu^  k^ 

London.     On  the  5th  of  January ,  1764,  the  defendant,  Depanthieu^ 

attached  the  money  of  the  bankrupts  in  the  hands  of  Baril,  a  debtor 

of  the  bankrupts.     Pending  the  attachment,  the  curators  file4  their 

^    bill  for  an  account  between  the  bankrupts  and  Baril;  and  that  the 

balance  might  be  paid  to  them,  and  the  defendant,  Deponthieu,  be 

restrained  from  proceeding  on  tlie  attachment.     The  decree  was, 

"  that  the  plaintiffs  recover  the  balance  due  ;  and  that  a  perpetual 

injunction  issue  against  proceeding  on  the  attachment." 

In  the  case  of  mawdesley  v.  Parke  and  Beckvciihy  {Lincoln^s  Lin 
Hall,  1779,  before  lords  commissioners  Smythe  and  Baihurst,  I 
H.  BL  6S0,  as  stated  by  Serjeant  Hill,  without  contradiction,  in 
Sill  V.  fVorswick,)  "  the  defendants  were  assignees  under  a  com* 
mission  of  bankrupt  against  Campbell  and  Hayes;  and,  after  the 
assignment  to  them  from  the  couunissioners,  several  of  the  bank- 
rupt's creditors,  in  Rhode  Island,  attached  a  debt  due  from  the 
plaintifTto  the  bankrupt,  in  pursuance  of  an  act  of  assembly  there, 
authorizing  such  process.  The  plaintiif  coming  to  England,  the 
assignees  brought  an  action  at  law  against  him,  and  the  bill  was 
filed  for  an  injunction,  the  plaintiff  offering  to  pay  what  (if  any 
thing)  should  appear  to  be  due  to  the  assignees,  after  deducting 
what  should  be  recovered  against  him  by  the  plaintiffs  in  the  foreign 
attachment.  The  assignees,  by  their  answer,  insisted,  that  tlie 
property  of  the  bankrupts  was  vested  in  them  before  the  writs  were 
served  on  the  plaintiff,  and,  therefore,  that  he  had  no  money  or 
effects  belonging  to  the  bankrupts  in  his  hands,  and,  consequently, 
that  the  plaintiffs  in  those  writs  were  not  entitled  to  recover  any 
thing.  An  injunction  had  been  granted,  and,  on  showing  cause 
[  •  258  j  why  it  should  not  be  dissolved,  the  lords  commissioners,  ^Smythe 
and  Bathurst,  continued  the  injunction  to  the  hearing,  and  refused 
to  order  the  plaintiif  to  bring  the  money  into  court,  but  directed 
that  he  should  give  security,  to  be  approved  of  by  the  master,  to 
pay  the  defei^iants  what  (if  any  thing)  should  be  decreed  to  be 
due ;  and  they  were  of  opinion,  that  the  assignment  did  not  divest 
the  property  out  of  the  bankrupts,  as  the  debt  was  due  in  the  plan- 
tations, but  only  gave  the  assignees  a  right  to  sue  for  it ;  that  tht 
creditors  there  had  also  a  right  to  sue  for  it,  who,  having  com- 
menced a  suit  first,  and  recovered  judgment  there,  had  s^ainrd  a 
Priority  over  the  defendants;  though  it  was  admitted,  that  there 
ad  been  two  cases,  one  determined  by  Mr.  Justice  Baihursiy 
sitting  for  Lord  Northington,  the  other  by  Lord  Camden,  where 
commissions  of  bankrupts  were  issued  in  Holland,  and  some  of  the 
bankrupt's  effects  attached  in  London,  and  the  attachments  were 
ordered  to  be  discharged„and  the  money  or  effects  paid  to  the 
assignees ;  and  though  it  was  argued  by  the  counsel  for  the  de- 
fendants, that  the  rule  in  that  respect  ought  to  be  reciprocal,  yet, 
it  was  answered,  that  the  bankrupt  lawr  were  not  rer.eived  in  the 
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^ntafumsy  and,  therefore,  this  case  was  not  like  those  Xwo  which 
were  mentioned,  there  being  bankrupt  laws  in  iibZ/anrf." 

It  is  important  to  remark  here,  that  as  Mr.  Justice  Bathurst  de- 
cided the  case  of  Solotnons  v.  Ross,  in  1764,  he  must  have  con- 
sidered it  inapplicable  to  the  case  oiMawdesley  v.  Parke,  fyc,  which 
was  also  decided  by  him,  in  1779.  Perhaps,  he  may  have  been 
inflaenced  by  the  consideration,  that  between  Holland  and  Eng- 
hmd  there  was  a  near  vicinity ;  and,  what  is  of  more  importance, 
that  a  complete  reciprocity  existed  as  to  the  remedy ;  because  a 
bankrupt  law  existed  in  both  countries. 

Solomons  v.  Ross,  and  Jollett  v.  Deponthieu,  are  the  only  caJses 
in  which  the  English  courts  have  awarded  the  benefit  of  this  rule 
to  any  other  than  British  subjects ;  and  it  is  to  be  lamented,  that 
the  meagre  reports  of  those  cases  contain  "  merely  dry  decisions, 
unaccompanied  with  argument  or  illustration." 

Lord  Karnes  J  in  his  <*  Principles  of  Equity,^'  written  in  1766, 
(b.  3.  c.  8.  s.  6.  p.  573.  4th  edit.)  discussing  the  very  •question, 
as  to  the  extent  and  effect  of  the  English  bankrupt  laws,  says, 
''  Law  cannot  force  the  will,  nor  compel  any  man  to  make  a  con- 
veyance. In  place  of  a  voluntary  conveyance,  when  justice  re- 
quires it  to  be  granted,  all  that  the  legislature  can  do,  is  to  be 
themselves  the  disponers ;  and  it  is  evident,  that  their  deed  of 
conveyance  cannot  reach  any  subject,  real  or  personal,  but  what 
is  within  their  territory.  '  This  makes  a  solid  difference  between  a 
voluntary  and  a  legal  conveyance.  The  former  has  no  relation  to 
place ;  the  latter,  on  the  contrary,  has  the  strictest  relation  to 
place,  and  reaches  not  lands  nor  movables  extra  territorium.  We 
may,  then,  with  certainty,  conclude,  that  the  statutory  transference 
of  property  from  the  bankrupt  to  the  commissioners,  cannot  carry 
any  efkcts  in  Scotland ;  these  are  subjected  to  our  own  laws,  and 
oar  own  judges ;  and  cannot  be  conveyed  from  one  person  to 
another,  by  the  authority  of  any  foreign  statute.  The  English 
oanknipt  statutes,  however,  are  not  disregarded  by  us." 

It  seems  to  me,  that  the  true  principle  is,  that  the  assignees  of 
a  bankrupt  are  in  the  same,  and  no  better  situation,  than  the  bank- 
rupt himself,  in  regard  to  foreign  debts.  They  take,  subject  to 
every  equity,  and  subject  to  the  remedies  provided  by  the  laws  of 
the  foreign  country  where  the  debt  is  due  ;  and  when  permitted  to 
sue  in  a  foreign  country,  it  is  not  as  assignees  having  an  interest, 
but  as  representatives  of  the  bankrupt.  The  law  of  the  domicil 
having  sequestered  the  bankrupt's  estate,  so  as  to  divest  him  of 
the  control  over  it,  and  appointed  them  to  administer  it,  they  stand 
here  on  the  footing  of  administrators  merely,  with  a  right  of  suing, 
in  common  with  other  creditors ;  but  our  law  will  not  regard  the 
chose  in  action  as  exclusively  appropriated  to  their  use,  and  the 

E reference  can  only  be  gained  by  pursuing  the  remedies  which  our 
iws  afford.  This  rule  was  exemplified  in  the  case  of  Mawdesley 
V.  Parke  and  Beckivith,  before  cited.  The  assignees  of  the  Eng-- 
Ksh  bankrupt  are  to  be  regarded  as  standing  in  the  shoes  of  th^ 
bankrupt:  and  \(  Mulktt  had  himself  brought  this  suit,  the  attach- 
ment would  certainly  be  a  bar  to  his  claim. 

In  the  case  of  Bird,  fyc.  v.  Cdritat,  (2  Johns  Rep.  342.)  it  was 
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4NY.     decided,  iliat  the  assignees  of  an  Englith  bankrupt  ^'could  maintain 

'  '^^    a  suit  here,  in  the  name  of  the  bankrupt ;  and  that  case  did  not 

HoLHKs      require  a  decision  on  the  point  now  beibre  us. 

^'  It  is  a  principle  universally  acknowledged,  that  a  discharge  of  a 

"""'      bankrupt,  or  insolvent  debtor,  affords  no  relief  from  his  foreign 

debts.    It  has  no  effect  beyond  the  jurisdiction  where  it  is  granted. 

lain  V.  O'Keeff,  2  H.  BL  553.     Peddtr  v.  MMasUr,  8  Term 

lev,  609.  Smith  v.  Buchanan^  1  Easfs  Rep,  6.  Froctor  v.  Mdor^ 
1  Mass.  Rep.  198.  Van  Raugh  v.  Van  Arsdaln,  3  Caines^s  Rep, 
154.  Smith  v.  Smith,  2  Johns,  Rep.  235.)  It  seems,  therefore, 
unequal  and  inconsistent,  to  give  such  effect  to  the  bankrupt 
system  of  any  country,  as  to  strip  the  bankrupt  of  all  his  persodDUBd 
IM'operty  and  choses  in  action^  in  a  foreign  country,  and  yet  leave 
him  bound,  for  all  that  he  owes  abroad. 

The  English  bankrupt  law  is,  in  its  nature  and  origin,  jM»ia/: 
against  every  person  who  commits  an  act  of  bankruptcy,  it  de- 
nounces that  he  shall,  ipso  facto,  be  divested  of  all  his  estate;  and, 
according  to  the  genius  of  the  system,  and  the  practice  under  it, 
the  proceedings  are  strictly  in  invitum.  Our  '^  act  for  giving  relief 
in  cases  of  insolvency"  is  entirely  different  in  its  character.  In 
theory  and  practice,  it  is  a  remedy  voluntarily  resorted  to  by  the 
debtor,  to  obtain  a  dischai^e,  upon  a  cessio  bonorum.  His  bonot 
the  chancellor  says,  {Holmjes  v.  Rtmsen^  "  We  are  bound  to  give 
effect  to  the  assignment,  because  it  is  equivalent  to  a  voluntary  act 
of  the  party  over  his  own  property,"  &c.  "  Every  man^s  assent  is 
to  be  presumed  to  a  statute:"  and  he  adopts  the  language  of  Chief 
Justice  Parsons,  {Goodmn  v.  Jones,  3  Mass,  Rep.  517.)  that  "he 
considered  the  assignment  under  the  bankrupt  laws  as  the  party's 
own  act,  since  it  was  in  execution  of  laws  by  which  he  was  bound, 
and  since  he  voluntarily  committed  the  act  which  authorized  the 
making  of  it."  But,  with  great  respect,  it  appears  to  me,  that  it 
would  be  unwise  and  unsafe  to  extend  this  doctrine  so  far.  May 
t  not,  with  equal  justice,  be  said,  that,  if  an  Englishman  commits 
an  act  of  treason,  the  consequent  forfeiture  of  his  estate  shall  be 
deemed  equivalent,  here,  to  lii^  own  voluntary  transfer ;  because 
[  *  261  ]  he  spontaneously  did  'Hhe  act,  which,  according  to  the  laws  of  his 
country,  worked  the  forfeiture? 

A's  to  the  acts  of  governments,  generally,  throughout  the  world, 
such  reasoning  should  be  sparingly  indulged.  It  naay  easily  be  pushed 
to  an  extreme  that  would  be  cruel  and  absurd. 

The  maxim  that  "  every  man  is  presumed  to  be  assenting,  and  a 
party  to,  the  laws  of  his  own  country,"  may  be  just  or  unjtist,  ac- 
cording to  its  application.  When  applied  to  MuJlett,  the  English 
bankrupt,  and  to  his  English  creditors,  it  is  just  and  proper ;  hSat  in 
my  judgment;  it  is  not  applicable  to  creditors  who  owe  no  alle- 
giance to  Great  Britain ;  who  have  not,  in  any^  sense,  actually  or 
vi^^m^ly  assented  to  her  laws ;  and  who  ask  nothing  of  her  tribu- 
nals. Xntionnl  comity  requires  no  more,  than  that  we  should  lend 
oyr  aid  in  givinsf  effect  to  such  assignments,  so  far  as  may  be  done 
without  impairing  the  remedies,  or  lessening  the  securities,  which 
OMr  laws  have  provided  for  our  own  citizens.  ^' Ajnccs  juris  von 
sunt  jura  " 
186 


OF  THE  STATE  OF  NEW- YORK.  261 

The  point  decided  in  the  case  of  SUl  v.  WorswicJc,  (1  H.  Bh  665.)     albaot. 
Intended  no  further  than  what  I  here  concede ;  namely  :  that  an  ^^^\^^^ 
J^agliih  creditor,  after  an  act  of  bankruptcy,  cannot  attach,  in  a      holiik» 
foreign  country,  money  due  to  the  bankrupt,  without  being  liable      ^  ^• 
to  refund  it  to  the  assignees.     It  was  a  question  between  British 
fu^eets  all  round:  and  a  British  court  treated  them  as  parties, 
who  had  virtually  assented  to,  and  were  bound  by  the  act  of  their 
own  government.     I  admit,  however^  that  the  reasoning  of  Lord 
Loughborough  in  support  of  that  decisiiMi,  embraced  a  wider  scope. 
LfOrd  Loughborough,  in  that  case,  (page  693.)  says,  **  The  court  of 
St.  Christopher's  ought,  unquestionably,  to  have  preferred  the  title 
of  the  assignees,  to  the  title  of  the  creditor  using  the  process  of  at- 
iachment,&e^ati^^iAe  law  of  the  country,  to  which  the  creditor  making 
the  demand  was  subject,  had  vested  that  property  in  the  plaintiffs." 

The  case  of  Philips  v.  Hunter,  (2  H.  Bt.  402.)  before  all  the 
iudges  in  the  Evchequer  Chamber,  was  also  a  question  as  to  the 
eflfect  of  the  English  bankrupt  law  between  British  subjects.  The 
case  of  Hunter  v.  Potts  (4  T.  R.  *182.)  is  of  the  same  character ;  [  •  262  ] 
the  parties  being  all  British  subjects.  I  admit,  without  doubt  or 
scruple,  that  these  cases  were  all  rightly  decided :  but  so  far  as  the 
reasoning  and  illustrations  of  those  learned  judges  transcended  the 
cases  before  them,  with  a  view  to  establish  a  favorite  theory,  I  enter 
my  humble  dissent. 

As  was  well  observed  by  Mr.  Justice  Yeates,  in  nBJne  v.  Moreton, 
(6  Bin,  369.)  "  It  is  one  thing  to  a.ssert,  that  assignees  of  bankrupts 
under  foreign  institutions  should  be  allowed,  by  the  courtesy  of 
nations,  to  support  suits,  as  representatives  of  such  bankrupts,  for 
debts  due  to  them ;  and  it  is  another  thing  to  give  efficacy  to  those 
institutions,  to  cut  out  attaching  creditors,  cuthough  posterior  in 
point  of  time,  who  have  commenced  their  proceedings  under  the 
known  laws  of  the  government  to  which  they  owed  allegiance,  and 
from  which  they  were  entitled  to  protection." 

It  is  important  to  bear  in  mind,  that  the  rule  contended  fbr  by 
the  courts  in  England  and  Ireland  is,  that  under  a  commission  of 
bankrupt,  the  property  passes  by  relation  t^  the  act  of  bankruptcy. 
In  that  respect.  Chancellor  Kent  admits,  that  in  Solomons  v.  ttoss, 
*  the  application  of  the  rule  was  pushed  too  fir."  And  he  also 
protests  against  the  same  extension  of  the  rule  in  Ncal  v.  Coitinfr* 
ham ;  for  it  gave  eflfect  (he  says)  to  the  title  of  the  assignees  by 
relation  back,  beyond  the  time  of-their  appointment,  to  the  time  of 
the  act  of  bankruptcy  committed  ;  and  so  oyerreached  the  time  of 
the  attachment."  And  he  says,  "  This  doctrine  of  relation  is  a 
positive  rule  of  mere  muninpnl  policr/,  which  no  other  country  is 
bound  to  adopt ;  as  it  would  lead  to  great  inconvenience,"  &c.  I 
confess,  I  do  not  see  on  what  principle  we  can  adopt  or  reject  the 
rule,  btf  halves.  It  is  a  wise  and  esseT|tial  provision  of  the  bank- 
rupt law,  that  it  shall  operate  by  relation  to  the  act  of  bankruptcy ; 
▼ithout  which,  the  benefits  of  that  law  could  not  be  secured  ;  and 
every  other  part  of  the  system,  to  my  apprehension,  is  equally  "  of 
mere  municipal  policy."  If  we  acknowledge  it  as  a  bindincr  rule 
in  any  respect,  I  prefer  to  adopt  it  in  all  its  parts ;  because  I  think 
it  more  just  and  equal  with  that  feature,  than  without  it.     If  for- 
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ALBANY,     tribunals,  that  the  Supreme  Court  of  Pennsylvania,  t\^  Superior 

August,^8«^  Court  of  Connecticut^  the  General  Court  and  Court  of  Appeals  of 
Maryland,  aind  the  Supreme  Court  pf  the  United  States,  have  cb- 
cided  against  the  rule  of  comity  *claiuied  by  the  English  courts. 

r  mocTl       (Milne  v.  Moreton,  6  Bin.  Rep.  353.     Taylor  v.   Gear,  1  Kinb. 

I  "^^  J  Mep.  313.  fVallis,  fyc.  v.  Patterson,  fyc.  2  Morris  and  M Henry, 
463.  See,  also,  Bush  v.  MLain,  I  Harris  and  MHenry,  236. 
Opinion  of  Mr.  Dulany,  in  1766.  Harrison  y.  Sterry,  5  Cranah, 
289.)  Chief  Justice  Marshall,  on  this  point,  merely  says^ ''  The 
bankrupt  law  of  a  foreign  country  is  incapable  of  operating  a  le^al 
transfer  of  property  in  the  United  StatesJ*^  The  subject  was 
worthy  of  the  powerful  mind  of  that  venerable  and  enlightened 
jurist ;  and,  with  the  cJtancellor,  I  regret^  '^  that  a  litigated  point 
of  law,  of  great  importance,"  should  have  been  settled  '^  by  a  dry 
decision,  unaccompanied  with  argument  or  illustration."  It  was, 
however,  a  point  necessary  to  the  decisi<m  of  the  case ;  and  we 
are  not  at  liberty  to  regard  the  opinion  as  oliter  dictum.  I  am  not 
aware  of  a  contrary  decision  in  any  of  our  sister  states ;  and,  so 
long  as  our  supreme  national  tribunal  (to  which  all  aUens,  and  all 
citizens  of  other  states  in  the  union,  may  compel  a  resort)  deaaes 
to  Great  Britain  the  comity  which  she  has  tendered  to' us,  it  •can 
hardly  be  expected,  that  a  discrimination  will  hereafter  be  made 
,  by  the  English  courts,  in  favor  of  the  state  of  New^Tork,  even  if 

the  supreme  judicial  tribunal  of  this  state  should  accede  to  the  rule 
of  Westminster  Hall. 

Upon  the  whole,  I  am  of  opinion,  that  although  such  a  rul^of 
comity  between  England,  Scotland  and  Ireland,  and  also  between 
the  states  of  our  confederacy,  may  be  convenient,  and  of  easy  ap- 
plication ;  yet,  as  between  independent  nations,  it  is  so  unstable 
and  precarious,  and  subject  to  so  many  qualifications,  and  liable 
to  so  frequent  interruptions,  and  necessarily  involves  a  discretion 
so  large,  and  so  delicate,  as  to  fcurbid  a  reasonable  hope,  that  it  can 
ever  form  a  solid  basis  for  private  rights.  Besides,  the  expense  and 
delay  of  going  abroad  to  prove- debts,  and  to  claim  dividends,  may 
be  extremely  inconvenient;  and,  during  wars  and  embargoes,  (so 
frequent  in  many  countries,)  such  intercourse  would  be  unlawfal. 
If  it  be  an  advantageous  rule,  let  it  be  the  subject  of  treaty  ;  and 
then  our  rights  will  not  depend  on  the  undefinable  and  capricious 
theory  o(  judicial  comity,  but  on  the  force  of  positive  obligation. 

[  "*  267  ]  I  do  not  mean,  however,  to  suggest  a  doubt,  but  *that,  independ- 
ent of  the  statutory  transfer,  Kbona  fide  assignment,  for  valuable 
consideration,  or  for  payment  of  dbbts,  freely  made  by  such  fcmgn 
creditor  himself,  would  be  valid  against  a  subsequent  attach- 
ment here;  nor  do  I  mean  to  question  the  settled  principle  of 
national  jurisprudence,  by  which  the  succession  to,  and  disposi- 
tion of  personal  property,  is  regulated  by  the  law  of  the  ovrner's 
domicU,  in  regard  to  testamentary  bequests,  and  the  succession  to 
the  personal  estates  of  intestates ;  and  I  admit,  that  the  same  gene- 
ral law  governs  the  rights  of  the  marriage  contract.  In  the  impres- 
sive language  of  Lord  Ellenborovgh,  (5  Easfs  Rep.  131.)  let  it  be 
reechoed  across  the  Atlantic,  that  these  rights  have  here  ^^been 
long  settled  in  principle^  and  laid  up  amongst  our  acknowledged 
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nxles  of  juiisprudence."     But  these  rights  depend  on  a  principle  Albany. 

of  public  poUcy,  which  does  not  apply  to,  and  which  can  never  •^"8"*''»  ^^^ 

come  in  conflict  with  creditors,  against  whom,  the  claimants  last  Uouiss 

referred  to,  have  no  rights,  at  home  or  abroad.  ^• 

2.  The  next  question  is,  w^hether  the  assignment  made  personally,  *"**' 
by  Mallettj  after  the  commiasion  of  bankruptcy,  was  effectual  to 
transfer  this  chose  in  action  to  the  assignees.     In  the  first  place, 

I  dottbt  its  validity,  because  it  was  merely  collateral  to  the  pro- 
ceedings under  the  commission,  and  was,  in  some  degree,  compul- 
sory. But  there  is  a  stronger  ground  of  objection.  I  admit  that, 
as  between  the  bankrupt  and  his  assignees,  and  English  creditors, 
they  are  all  bound  by  the  law  of  their  own  country ;  and,  although 
I  deny  the  effect  of  the  statutory  assignment,  to  create  a  lien 
here,  so  as  to  deprive  American  creditors  of  their  remedy,  by  at- 
tachment under  our  laws ;  yet,  it  seems  to  me,  thai  the  bankrupt, 
Af.,  by  the  law  of  his  domicil,  was  incapacitated  to  make  any  as- 
signment, after  the  act  of  bankruptcy  for  which  the  commission 
issued ;  as  to  him,  all  his  personal  property  and  ehoses  in  action, 
throughout  the  world,  and  his  power  over  it,  were  taken  away; 
and  the  assignees  under  the  commission  were  substituted  in  his 
stead.  It  was  in  the  nature  of  administration  granted  on  the  estate 
of  a  man  who,  in  regard  to  his  property,  was  civilly  dead.  I  deny 
the  lien  or  preference  here,  by  virtue  of  that  statutory  assignment; 
but  freely  admit  the  right  of  those  assignees  to  *sue  here,  by  virtue  [  *  268  1 
of  the  commission,  or  authorization  in  England;  (requiring  them, 
perhaps,  to  use  the  name  of  the  bankrupt ;)  and  we  would  not 
allow  the  bankrupt  to  release  the  debt,  or  to  thwart  or  defeat  the 
suit  of  the  assignees.  My  opinion,  therefore,  is,  that  the  assign- 
ment made,  personally,  by  Mullett,  after  the  commission  of  bankrupt, 
was  a  mere  nullity.  The  law  of  his  domicil  had  deprived  him  of 
all  power  and  control  over  his  property,  and  had  appointed  ad- 
ministrators in  his  stead.  To  test  this  position,  suppose,  instead 
of  an  assignment  made  personally  by  him  to  the  assignees  under 
the  commission,  as  in  this  case,  Mullett  had  made  a  similar  assign- 
ment to  any  other  person ;  I  cannot  entertain  a  doubt,  that,  in 
such  case,  we  should  respect  and  allow  the  title  of  the  statute- 
assignees,  so  far  as  to  permit  them  to  sue  for  and  recover  the  chose 
in  action  here,  in  opposition  to  any  other  assignee  whom  the  bank- 
rupt^might  appoint.  My  opinion  on  this  point,  therefore,  is,  that 
the  assignment  personally  made  by  M.,  after  the  commission  of 
bankrupt,  added  nothing  to  the  title  of  the  assignees ;  because  he 
was,  by  virtue  of  the  bankrupt  laws,  rendered  incapable  of  making 
any  transfer  of  his  property. 

3.  But  on  the  last  point  in  this  case,  I  fully  concur  with  his 
honor  the  chancellor,  that  the  payment  of  the  debt  in  England, 
by  the  agents  of  the  defendants,  being  compulsory,  and  by  the 
judgment  of  a  court  of  competent  jurisdiction,  is  a  bar  to  this 
action  for  the  same  debt ;  assuming,  as  I  do,  that  the  payment 
ivas  bona  fide,  and  that  the  funds  were  not  transferred  to  England, 
ibr  the  purpose  of  evading  payment  here.  Of  such  collusion, 
the  case  presents  no  shadow  of  proof.  (^Cheaalier  v.  launch, 
Doug.  170.     AUen  v.  Dundas,  3  Term  Hep.  139.     ST  Daniel  v. 
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ALBANY.    Hughes,  3  East,  367.  Einbree  v.  Collins  and  Hanna,  5  Johns.  Rep. 

August,  1881     iQi\ 

luihc Matter  of      This  last  point  being  decisive  of  the  whole  case,  my  conclusion 
fiEKKMAN     accordingly  is,  that  the  defendants  are  entitled  to  judgment. 

Spencer,  Ch.  J.,  Yates,  J.,  and  Woodworth,  J.,  concurred  in 

opinion,  that  judgment  ought  to  be  entered  for  the  defendants,  on 

[  *  269  ]       the  ground,  that  the  compulsory  payment  in  ^England  was  a  good 

defence  in  this  action  ;  but  they  declined  expressing  any  opinion 

on  the  other  points  in  the  case. 

Judgment  for  the  defendants. 


In  the  Matter  of  the  Petition  of  the  Mayor,  Alder- 

^  MEN,  AND    COxMMONALTY    OF    THE    CiTY    OF  NeW-YoRK, 

FOR  ENLARGING,    EXTENDING    AND    IMPROVING    BeEKMAN 

Street,  in  said  City. 

Hie  powers  EDWARDS,  in  behalf  of  the  corporation  of  New-York,  at  a 
o'"  *^''«  ^'7*^*'  former  term,  presented  a  petition,  stating,  tliat  the  corporation, 
t?  reduce  sev-  being  dcsirous  of  extending,  enlarging  and  improving  Beekman 
erai  laws,  re-  Street,  in  Said  city,  did,  in  the  term  of  May,  1816,  present  their 
larly^io  ?he  ci?i^  petition  to  the  court,  for  the  appointment  of  commissioners  of  esti- 
of  Nexo-York,  mate  and  assessment,  for  that  purpose,  pursuant  to  the  "  act  to 
Missed  April,  reduce  several  laws,  relating  particularly  to  the  city  of  New-York, 
36  ^ch^'^^^'s  *"*^  ^"^  ^^^"  passed  Aprii  9,  1813;  (sess.  36.  ch.  86.  sec.  177, 
N,  R.  L.  343—  178.  2  N.  JR.  L.  408.)  and  this  court,  accordingly,  appointed  three 
4O80arestririiy  commissioners,  who  took  the  oath  required  by  the  act,  and  who 

connncu  to  the  i  j  * 

authority  dele-  made  a  report,  pursuant  to  the  act,  in  January  term,  1819 ;  and  the 
aci^lnd*3o  not  c^"**^^  ^^^  hearing  the  matters  alleged  against  the  report,  refused 
come  within  the  to  confirm  it,  and  referred  the  matter  to  three  new  commissioners^, 
Sd^'urisS^ciion  appointed  by  the  court ;  and  that  these  new  commissioners  had  not 
of  the  court ;  yet  made  their  report. 

erdse'*  of*  the  That  since  January  term,  1820,  the  corporation  had  acquired 
r  *  270  1  ^*^'®  ^^  ^  square  of  ground  between  Front  Street  *and  South  Street, 
powers  so  given  and  between  Fulton  Street  and  Crane  Wharf,  on  which  they  had 
h  ^^^6  *^**"**^'  erected,  at  very  great  expense,  an  extensive  public  market ;  that  it 
cofiecti^iy,*  as  would  add  verv  materially  to  the  accommodation  of  that  market,  to 
commissioners,  jj^ve  a  broad  strcct  laid  out  on  the  northerly  side  of  it ;  that  the 
court,  (a)  extension  of  Beekman  Street,  in  the  mannex  contemplated  in  tlieir 

S?n'^*of  th"  ^^^^  petition,  had  given  much  dissatis&ction  to  owners  of  property 

corporntion    of 

NetD-York,  rommissioners  of  estimate  and  assessment  were  appointed  by  the  court,  in  Jlfizy,  1816,  pursuant  to 
the  act,  who  made  a  report,  in  ./Ifjmiary  term,  1819,  which  was  rejected,  anil  new  commissioners  of  esUniate,  &t. 
appointed,  who  took  th6  oath  prescribe*!,  and  who  were  nearly  ready  to  report,  when  the  corporatioo  pe- 
titioned for  leave  to  discontinue  the  proceedings,  and  to  withdraw  their  6rst  petition,  and  for  the  appointment  of 
other  commissioners  of  estimnte  and  assessment,  for  extending  and  widcninf;'  the  same  street,  on  a  cuflerest  plan 
from  that  contained  in  their  first  petition,  ilie  application  for  leave  to  discontinue,  &c.  was  refused. 

(a)  Vide  Patchin  v.  TVusteex,  2  WmdeWs  Rep.  377.  ITamkins  v.  7%e  TrusUe*  of  Raehester,  1  IhiJ.  53 
TT^e  People  v.  Corporatimi  of  Brooklyn.  Ibid.  818.  Jn  the  Matter  of  the  Mayor,  A^,  of  New- York.  6  Ccn 
Rep  971. 
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fronting  on  that  street ;  as  the  street,  by  that  plan,  would  be  made     ALBANY, 
crooked,  and  a  great  part  of  it  would  be  shut  out  from  a  prospect  ^^^^\}^^ 
of  the  water ;  that  the  petitioners  had  now  fixed  on  a  line  for  the  lo  the  Matter  of 
opening  and  extending  of  that  street,  which  would,  in  a  great     Beekmaf 
measure,  obriate  this  objection,  and,  at  the  same  time,  add  very 
materially  to  the  accommodation  of  the  new  market,  &c. 

The  petitioners,  therefore,  prayed,  that  the  proceedings  under 
their  former  petition  should  cease  and  be  discontinued,  ^d  that  they 
might  withdraw  it  from  the  iilns  of  the  court,  and  that  the  rules 
entered  thereon  be  vacated;  and,  further,  that  the  court  would 
appoint  three  new  commissioners  of  estimate  and  assessment,  in 
order  to  carry  into  eifect  the  plan  proposed,  in  their  present  petition, 
for  extending,  enlarging  and  improving  the  said  street. 

The  petition  was  supported  by  Edwards  and  D,  B.  OgdeUy  for 
the  corporation  ;  and  opposed  by  S,  Jones ^  jr.,  fV-  W.  Van  Ness, 
md  TUhtson,  in  behalf  of  different  owners  of  property  fronting  on 
the  street,  or  whose  interest  would  "he  affected  by  the  plan  ot  im- 
provement stated  in  the  petition. 

Spekcek,  <3h.  J.,  delivered  the  opinion  of  the  court. 

Application  is  now  made,  by  the  corporation  of  New-TorJc,  to 
discontinae  the  proceedings  heretofore  liad,  to  withdraw  the  former 
petition  from  the  files  of  the  court,  and  for  a  rule  to  be  entered  for 
the  appointment  of  new  commissioners,  to  extend  BeeTcman  Street, 
in  a  manner  different  from  that  stated  in  their  former  application. 
The  reasons  urged  in  the  petition  are,  that  the  extension  of  Beek- 
man  Street,  according  to  the  first  plan,  has  given  dissatisfaction  to 
the  owners  .of  property  fronting  upon  it,  as  thereby  the  street 
•wouW  be  made  crooked,  and  the  greater  part  of  it  would  be  shut  [  •  271  "j 
out  from  a  prospect  of  the  water ;  that  the  new  lines  will,  in  a  great 
measure,  obviate  this  objection,  and  will  materially  add  to  the 
accommodation  of  the  market ;  and  that  the  additional  expense 
win  be  by  no  means  commensumte  with  the  objects  to  be  attained 
by  it 

The  present  application  has  been  opposed  by  persons  owning 
land  fronting  on  the  street,  as  first  proposed  to  be  laid  out,  and  by 
others,  proprietors  of  lots  in  the  vicinity,  upon  two  grounds ;  first, 
that  the  court  has  no  power  to  order  a  discontinuance  of  the  pro 
ceedings,  instituted  and  going  on,  under  the  facts  of  the  case  ;  and 
secondly,  admitting  that  the  court  have  the  power,  it  ought  not  to 
b^  exercised. 

In  May  term,  1816,  the  corporetion  applied  to  us,  by  petition, 
to  appoint  commissioners  of  estimate  and  assessment,  under  the  act 
"to  reduce  certain  laws  relating  particularly  to  the  city  of  iVcw- 
York,  into  one  act."  (2  N.  R.  L.  408.  sec.  177,  178.)  Com- 
missioners were  accordingly  appointed,  who  reported  in  January 
lerm,  1819.  That  report  was  set  aside,  and  new  commissioners 
were  finally  appointed,  who  have  taken  the  oath  prescribed,  and 
Bave  so  fer  completed  their  duties,  as  to  be  ready,  or  nearly  so,  to 
make  their  report. 

The  powers  possessed  by  this  court,  in  appointing  commissioners, 
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ALBANY,  in  reviewing  their  report,  in  referring  it  back  to  the  same  coinnu«- 
August,  18«2.  gionertf,  or  substituting  new  ones,  and  in  finally  confirmating  their 
fuuirMaucrof  report,  are  derived  wholly  from  the  statute.  None  of  these  powers 
Reekxak  exist  independently  of  the  legislative  delegation  of  authority ;  and 
TRKET.  ^i^^y  ^^  ^^^  incident  to  our  judicial  duties.  It  might  be  a  question 
how  far  the  legislature  can  impose  such  duties  on  the  judges ;  but 
it  does  not  admit  of  a  doubt,  that,  if  we  do  consent  to  act,  we  act 
under  a  limited  and  circumscribed  authority ;  and  our  only  power 
to  act  being  derived  from  the  statute,  we  possess  no  powers  bat 
such  as  are  expressly  given ;  and  those  powers  most  be  exercised 
in  the  manner  designated  by  the  act.  It  is  true,  we  act  collecth'ely, 
and  in  term  time,  and  a  majority  present  control  the  proceedings  ; 
but  we  act  as  commissioners,  and  in  the  same  way  and  manner  ai 
f  *  272  ]  we  used,  individually,  to  do,  under  the  *insolvent  act.  The  statute 
is  our  guide ;  and  we  must  proceed  by  the  rules,  and  in  the  manner, 
it  prescribes.  The  general  powers  and  jurisdiction  of  this  court, 
ds  regards  the  application  now  before  us,  cannot  be  brought  into 
exercise.  They  do  not  apply  to  such  a  subject ;  and  we  are  of 
opinion,  that  we  went  to  the  full  extent  of  our  power,  in  the  case 
of  Dover  Street.  (18  Johns.  Rep.  506.)  But  that  case  is  very 
distinguishable  from  the  present.  We  considered  the  proceedings, 
in  that  case,  in  the  same  state  as  if  no  commissioners  had  been 
appointed,  and  gave  leave  toiliscontinue.  It  will  be  observed,  that 
the  statute  gives  to  the  corporation  the  exclusive  right  of  applying 
for  the  appointment  of  commissioners ;  and  if  they  decline  making 
the  application,  the  court  may  well  consider  the  proceeding  termi- 
nated. In  the  present  case,  the  commissioners  have  assumed  the 
trust,  and  have  nearly  completed  it. 

Did  we  possess  the  power  to  grant  the  application,  which  we 
think  we  do  not,  we  are  of  opinion,  that,  under  the  circumstances 
of  this  case,  it  ought  not  to  be  exercised.  The  application  is  for 
leave  to  discontinue  the  former  proceedings  ;  and  if  that  be  granted, 
then  for  the  appointment  of  commissioners  of  estimate  and  assign- 
ment, upon  a  new  and  different  plan,  varying  the  former  lines  and 
widening  the  street  in  front  of  Fulton  marJcet,  from  sixty-two  feet, 
the  present  width,  to  eighty-seven  feet.  The  motives  for  this 
alteration  have  been  already  stated.  The  great  object  is  the  ac- 
commodation of  Fulton  market.  This  market,  fi-om  its  spaciousness 
and  the  great  expense  attending  its  erection,  was  undoubtedly 
intended  as  the  resort  of  a  great  proportion  of  the  city.  The 
widening  the  street  is  not,  therefore,  to  acc(»nmodate  merely  those 
residing  in  that  vicinity,  but  the  citizens  at  large.  In  this  view,  it 
would  be  unjust  to  subject  the  owners  of  lots  in  that  particular 
district,  to  the  increased  expense  of  between  forty  and  fifty  thousand 
dollars,  for  the  accommodation  of  the  city  generally.  It  has  been 
said,  that  the  commissioners  have  a  discretion  to  impose  this  addi* 
tional  burthen  on  the  owners  of  lots  throughout  the  city.  They 
have  so,  but  they  have  the  power,  also,  of  imposing  it  on  those  in 
the  immediate  vicinity,  and  this  has  been  the  usual  course.  At  all 
I  •  273  ]  events,  the  burthen  must  •be  thrown  on  the  owners  of  lots,  when 
the  benefits  to  be  derived  from  the  proposed  widening  of  the  street, 
are  common  to  all  who  resort  to  the  market,  whether  owners  of  lots 
194 


OF  THE  STATE  OF  NEW-YORK. 


273 


BOTCB 

V. 

THOMPfDfl. 


or  not.    Justice^  then,  requires,  that  for  a  common  benefit  the  whole     Albany, 
city  should  contribute ;  and  this  can  be  done  in  no  other  way,  than  ^^S^'J^^ 
by  a  purchase,  from  the  common  funds  of  the  city,  of  the  land  re- 
quired for  the  improvement. 

But  there  is  another  and  very  weighty  objection.     The  plan  first 

Eoposed  by  the  corporation,  and  decided  upon  as  early  as  in  1816, 
s  been  promulgated,  and  repeatedly  sanctioned  by  them  ;  and  it 
appears  that,  upon  the  faith  of  the  stability  of  that  plan,  several 
persons  have  made  purchases  of  lots,  which  will  be  materially  de- 
preciated in  value,  if  the  new  plan  should  be  adopted  and  the  old 
one  superseded.  We  cannot  consent,  without  strong  and  cogent 
reasons,  which,  it  appears  to  us,  do  not  exist,  that  the  plighted 
laith  of  the  corporation  should  be  violated,  to  the  injury  of  those 
u'boy  confiding  in  the  stability  of  a  plan  which  had  been  deliber- 
ately adopted  and  repeatedly  sanctioned,  have  acted  in  reference 
lo  it,  in  making  purchases  at  enhanced  prices,  and  who  must  be 
severe  sufferers,  if  the  proceeding^  be  now  superseded.  We  assume 
no  control  over  the  corporation,  upon  any  subject  within  their  legit- 
imate discretion.  They  have  the  primary  and  exclusive  right  to 
decide  upon  alterations  in  the  streets,  as  they  see  fit ;  but  having 
decided,  and  this  court  having  acted  on  that  decision,  by  appoint- 
ing commissioners,  who  have  entered  upon  their  duties,  it  is  not 
competent  to  the  corporation  to  resume  the  subject,  and  vacate 
their  act. 

We  deny  the  application  to  supersede  the  proceedings  heretofore 
instituted,  and,  as  a  necessary  consequence,  the  application  to 
appoint  new  commissioners. 

Motion  denied. 


*BoYci>and  others  against  Thompson  and  others. 

XOTICE  of  the  rule  to  plead,  in  this  and  five  other  causes,  in 
which  the  names  of  the  parties  were  different,  directed  to  each  of 
the  defendants  respectively,  and  an  affidavit  of  the  service  entitled 
in  all  the  causes,  was  filed,  and  a  default  thereupon  entered  in  each 
cause,  by  the  clerk.  A^question  arose,  which  was  submitted  to 
the  court,  whether  the  clerk  was  entitled  to  charge  fees  for  six 
affidavits,  or  for  one  only. 

Per  Curiam.  The  clerk  is  entitled  to  charge  for  reading  and 
filing  an  affidavit  in  each  cause.  The  parties  here  are  different. 
In  Jackson^  ex  dem.  Burnett,  v.  Keller^  all  the  causes  were  at  the 
6uii  of  the  same  lessor  of  the  plaintiff.  Besides,  the  clerk,  in  this 
case,  must  enter  a  de&ult,  founded  on  an  affidavit,  in  each  cause. 


[♦274] 


Where  the 
titles  of  several 
causes,  in  which 
the  nanios  are 
diflerent,  are  in> 
eluded  in  the 
same  affidavit, 
or  notice,  the 
clerk,  on  enter- 
ing  the  defaults, 
is  entitled  lo  his 
fees  in  each 
cause,  (a) 


(a)  Tid.  lytw  v.  Jackson,  2  Wend^W*  R^.  909.  18  Joltns,  Cos.  310.     GeUton  t.  Hoyt,  13 
sokiu.  Rep,  £00.    Jackmm  v.  dark,  4  Cow,  Rep.  532.    Jackson  v.  Gainseif,S  Id.  385. 
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vav  buskirk  King  'igainst  Burk. 

V. 

THE  defendant,  in  this  cause,  moved  to  change  the  venue  frcmi 
or^coaMd*?/  ^®  county  of  Dutchcis  to  the  city  of  New-  Yorky  on  the  gromid 
the  court,  who  that  he  had  material  witnesses  residing  in  the  latter  place  ;  and, 
•ttU  Hm*  "*iio  *^^>  because,  being  an  attorney  and  counsellor  of  the  court,  and 
priioegt  in  re-  living  in  the  city  of  NtW'Yorky  he  was  privileged  to  have  the  venae 
ga^  to  the  ^jjgfe  he  resided,  and  where  the  court  was  held ;  and  such,  he 
said,  was  the  English  practice. 

Oakley i  contra. 

Per  Curiam,  We  do  not  recognize  any  such  privilege  of  attor- 
neys or  counsellors  of  this  court ;  but  shall  direct  the  venue  to  be 
changed  or  not,  as  it  may  be  most  convenient  to  tlie  parties.  The 
[  *  275  1  defendant,  in  this  case,  swears,  that  *he  has  material  witnesses  re- 
siding in  the  city  of  Nev>-  York ;  and  the  plaintiff  ^s  attorney  swears, 
also,  to  witnesses  on  his  part ;  but  the  plaintiff  himself  has  made 
no  affidavit.  We  grant  the  motion,  on  the  ground  of  the  defend* 
ant's  affidavit,  as  to  material  witnesses  for  him  in  New-York, 

Motion  granted. 


Van  Buskirk  against  Burr. 

(ho  ^Tu  to  E.  WILLlAMSy  for  the  plaintiff,  moved  for  leave  to  strike  this 
*•  J^'^'^^f  ®i  cause  from  the  calendar  of  enumerated  motions,  on  the  ground, 
case^tLt,  or  be-  that  no  copy  of  the  demurrer  book  had  been  delivered  to  the  plain- 
STu^niuS  of  ^ff'«  attorney.  He  cited  Peck  v.  Peck,  14  Johns.  Rep.  219.  De 
wgument.  doet  lamater  V.  Smithy  16  Johns.  Rep.  2.  1  Jhinlap^s  Pr.  328.  3  Johns 
"ZJi^^U.  «^-  426.  note. 


W 


jBurr,  contra,  smd,  the  cases  cited  did  not  relate  to  demurrer 
books ;  and,  according  to  the  English  practice,  copies  of  demurrer 
books  were  not  required  to  be  deuvered  to  the  opposite  side  before 
argument.     (1  TicUCs  Pr.  460.) 

Per  Curiam.  The  rule  of  practice  laid  down  in  the  cases  cited 
by  the  plaintiff's  counsel,  related  only  to  cases  after  verdict.  There 
is  no  decision  or  rule  that  requires  copies  of  the  demurrer  books  to 
be  delivered  to  the  opposite  party  on  giving  notice  of  the  argument 

Motion  denied. 

(a)  Vid.  JBty  V.  Hunt,  2  WMeWt  Rep.  2IA. 
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*OsTRANDER  Ogaxnst   KnEELAND.  Ostrahdxk 

Kjtkxi^hd. 

WRIT  of  dower,  unde  nihil  habet.     At  the  last  term,  after  the 
demandant  had  counted,  the  tenant  prayed  for  an  imparhmct  to  ^  ^n^?a^, 
thb  term,  which  was  granted.  iiu  not  a  matter 

^  of     course    U> 

mot  a  vuw  to 

Kelloffffi  for  the  tenant,  now  demanded  a  view.  pw  tenants  but 

°o'  '  be    must  show 

sufficient  cause. 

Tiffany y  contra,  objected,  that  granting  a  view  was  not  a  matter  **y  ?p J^*''  *® 
of  course.     The  statute  (sess.  10.  ch.  50.  s.  21.  1  N.  JR.  i.  79.  86.)  to  jud^^oMta 
expressly  declares,  that  "  a  view  shall  not  be  granted  to  the  tenant,    «ceM»ty.  («) 
bat  in  case  where  a  yiew  of  the  land  is  necessary.''     At  common 
hw,  there  was  no  view  in  dower  unde  nihil  habet.     {Camyn^s  Dig. 
tit  Flew,  B.    2  Inst.  481.     2  Lev.  117.) 

Per  Curiam.  The  statute  is  positive,  that  a  view  is  not  to  be 
granted,  unless  it  be  necessary.  Sufficient  cause  must  be  shown, 
by  affidavit,  to  satisfy  the  court  of  the  necessity  of  granting  a  view. 
The  motion  must  be  denied. 

MotiojQ  deniecl. 

(a)  TKe  same  point  was  decided  in  Vizier  v.^  Conanl^  4  Cou>,  Rep.  S96.  In  eeneral,  a 
neir  will  not  be  ^ranted,  unless  boundaries  are  in  question.  If,  in  ^al  actions,  we  tenant 
wiiiiei  a  more  d«;nnite  knowledge  of  the  extent  of  the  demandant's  claims,  than  he  can  obtain 
frme  Uie  court,  he  should  obtain  a  bill  of  particulars,  as  in  the  action  of  ejectment.  See,  also, 
TV  Frtrholders  and  tnhabitarUs  of  Orartttnd  v.  VooHas,  1  Johns.  Cos.  237.  Haynu  v. 
flMsAi  lS5,mndnote^,4Coio.  icep.998. 


END   or   AUGUST  TSRM. 


CASES 

ARGUED  AND   DETERMINED 

m  THB 

or   THK 

STATE  OF  NEW-YORK, 

m   OCTOBER  TERM,   1822,    IN   THE   FORTY-SEVENTH   YEAR  OF   OU& 

INDEPENDENCE. 


Memorandum. — During  the  last  vacation  (September  19th)  Mr,  Jttsiiet 
Yates  resigned  his  office  of  a  judge  of  this  court. 


OoTHOUT  against  Thompson. 

^*c«IeTr  THIS  was  an  action  on  the  case,  brought  to  recover  damageSi 
Tdeeeui^  J^  foi  a  deceit  in  the  sale  of  a  negro  wench.  The  defendant  plea^i, 
reiidaniipieftded  j,  jjot  guilty :  2.  Not  guilty  within  six  years  next  before  exhibit- 
ST  MX  yean,  ing  the  plaintifTs  bill.  The  plaintiff's  writ  was  tested  the  23d  of 
on  which^iswe  October,  1820.  The  cause  was  tried  at  the  Otsego  circuit,  in 
H<!/<f,  that  proof  September ,  1821,  before  Mr.  Justice  fVoodworth.  It  appeared  from 
^JiSem^S'^the  ^®  <^v'<*«nce  at  the  trial,  that  the  defendant,  at  the  time  of  sale, 
fraud,  within  tix  which  was  the  4th  of  October^  1814,  recommended  the  wench  as» 
rapMii^ihe  Is-  8?^  "^^  sound,  and  did  not  mention  that  she  had  any  defect  oi 
nie,  or  take  the  diseasc ;  and  that  the  plaintiff  paid  to  him  the  price  of  140  dollars. 
SSSaUon^^  *5f  ^^  ^^  proved  that  the  wench  was,  at  the  time,  subject  to  lethargic 
the  statute  of  fits,  and  was  of  no  value. 

Jimitations.  (a)  A  witncss  testified,  that  in  1815,  he  heard  a  conversation  be- 
tween the  plaintiff  and  defendant,  in  which  the  plaintiff  charged 
the  defendant  with  cheating  him  in  the  sale  of  the  wench,  and  the 
defendant  did  not  deny  it ;  but  said  that  he  was  vnlling  to  do  what 
was  right. 

The  judge  directed  the  jury  to  pass  upon  the  question  of  fraud 
(  **  278  ]       only,  reserving  the  question  as  to  the  statute  of  limitations*  for  the 
consideration  of  the  court.     The  jury  found  a  verdict  for  the  plain- 
tiff, for  162  dollars  and  72  cents. 

Seely^  for  the  plaintiff. 

(a)  Vid  Batik  of  Utiea  v.  ChUdt^S  Cow.  Rep.  t38. 
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JL#.  Beardshy^  for  the  defendant 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  for  fraud  in  the  sale  of  a  negro  wench,  in  fraud- 
ulently representing  her  health  and  capacity  for  work.  The  pleas 
were  not  guilty,  and  not  guihy  within  six  years.  The  jury  found 
a  Yerdict  for  the  plaintifl',  on' the  question  of  fraud.  The  judge  re- 
served the  question  on  the  operation  of  the  statute  of  limitations, 
for  the  consideration  of  the  court.  Neither  the  Judge,  at  the  time, 
ncM*  the  parties,  could  then  have  considered  the  ra(/ts  on  that  point 
as  doubtful,  and  as  necessary  to  be  passed  on  by  the  jury. 

Jatnes  O.  Morse^  a  witness,  testified,  that  he  drew  the  note 
given-  by  the  plaintiff  to  the  defendant,  on  the  sale  of  the  wench. 
It  is  dated  on  the  4th  day  of  October^  1814,  which  lie  believed  to 
be  the  true  date ;  and  he  thought  the  sale  took  place  on  the  day 
the  note  was  executed.  He  also  drew  a  bill  of  sale  between  the 
parties ;  and  this  being  in  the .  plaintiff's  possession,  and  not  pro- 
duced, to  rectify  any  supposed  mistake  in  the  date  of  the  note,  we 
must  conclude,  that  the  sale  was  on  the  day  the  note  bears  date. 
The  writ,  in  this  case,  was  tested  the  23d  day  of  October^  1820 ; 
so  that  there  were  more  than  six  years  between  the  sale  and  the. 
tODunencement  of  the  suit. 

In  1815,  it  appears  that  the  plaintiff  charged  the  defendant  w4th 
dieating  him  in  the  sale  of  the  wench ;  the  defendant  did  not  deny 
i,  but  said  he  was  toUUng  to  do  what,  was  right.  The  plaintiff's 
counsel  contend,  that,  from  the  evidence,  it  also  appears,  that  the 
plaintiff  did  not  discover  the  fraud,  until  within  six  years  prior  to 
the  bringing  the  suit.  As  to  this  last  point,  it  is  disposed  of,  at 
once,  by  the  case  of  Troup  v.  The  Executors  of  Smithy  decided  in 
May  term.f 

The  question  then  is,  whether,  if  we  consider  the  defendant  as 
admitting  the  fraud,  within  six  years,  and  declaring  *he  was  willing 
to  do  what  was  right,  such  admission  and  declaration  can  take  the 
case  out  of  the  operation  of  the  statute. 

The  plea  was,  that  the  defendant  was  not  guilty  within  six 
years ;  the  replication  is,  that  he  was  guilty  within  six  years,  next 
before  the  commencement  of  the  suit.  Now,  it  is  inconceivable, 
how  an  admission  of  the  fraud  within  six  years,  can  render  the 
party  guilty  of  committing  it  anew.  It  was  consummated  when 
the  sale  took  place,  and  any  subsequent  confession  relates  back  to 
that  period.  The  confession  of  the  fact  does  not  prove  a  new 
fraud,  but  the  first  and  original  one.  The  plaintiff,  in  his  replica- 
tion, has  undertaken  to  prove,  that  the  defendant  was  guilty 
within  the  six  years :  Proving  that  he  had  acknowledged  the  fact 
within  six  years,  is  no  proof  that  the  act  was  done  within  six  years ; 
and  it  does  not  support  the  issue.  A  case  of  this  kind  does  not 
stand  upor  the  same  principle,  as  the  acknowledgment  of  a  debt 
within  six  years.  There,  the  acknowledgment  is  evidence  of  a 
flew  promise;  here,  it  is  not  evidence  of  a  new  trespass,  and, 
therefore,  there  is  no  analogy  between  the  two  cases.  This  view 
of  the  case  satisfies  me,  that,  without  inverting  all  the  rules  of 
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CA.      logic,  (and  special  pleading  has  been  aptly  compared  to  logic,)  it 
\J^  is  impossible  to  say,  that  a  confession  of  a  tort,  is  a  reperpetration 
BvEiss      of  it ;  and  unless  it  is,  the  fact  asserted  in  the  replication,  that  the 
_    ^'  tort  was  committed  within  six  years,  is  not  made  out,  by  a  confes- 

sion that  the  tort  was  committed  more  than  six  yesits  before.  But 
the  absence  of  all  authority,  either  from  adjudged  cases,  or  prece- 
dents of  pleading,  that  an  acknowledgment  of  a  tarty  within  six 
years,  will  take  the  case  out  of  the  operation  of  the  statute,  would 
seem  to  be  decisive,  that  no  such  principle  exists,  or  has  ever  been 
recognized.  The  contrary  doctrine,  however,  has  been  decided. 
In  Hurst  v.  Parker,  (1  Bamw,  if  Alder.  Rep.  92.)  decided  in  the 
Court  of  K.  B.  in  1817,  in  trespass  for  bieaking  and  entering  coal 
mines,  and  tak|pg  away  coals,  tliere  was  a  plea  of  the  statute  of 
limitations,  and  replication  thereto,  in  the  affirmative.  At  the  trial, 
no  evidence  was  given  to  show  that  the  trespass  was  actually  com- 
mitted within  six  years ;  it  w^as  held,  that  evidence  of  a  promise  to 
[  *  280  ]  make  compensation,  by  the  defendant,  ^before  the  commencement 
of  the  action,  and  when  be  was  threatened  with  an  action  for 
•  taking  away  coal,  was  not  sufficient  to  support  this  issue,  by  which 
the  plaintiff  was  bound  to  prove  the  affirmative,  that  he  had  a  good 
cause  of  action  within  six  years  before  the  conunencement  of  the 
suit.  It  will  be  observed,  that  in  the  case  cited,  the  ]Homise  to 
make  compensat]<»n  was  an  admission  of  the  fact  charged.  I  do 
not  cite  this  case  as  authority,  but  merely  to  show  in  what  light 
the  point  before  us  has  been  regarded  by  learned  and  eminent 
judges 

Judgment  for  the  defendant 


Brf.esk  against  Williams  and  Boies. 

h^^'from^i^  IN  ERROR  to  the  Court  of  Common  Pleas  of  Wasiingian 
juH(^ineni  of  a  county.  WUUams  and  Boic$  sued  Breese  in  a  justice's  court,  on 
oTa  demun«r  «^  P^omissory  uotc,  dated  December  13, 1817,  for  twenty-six  dollars, 
or  no  Uwt  ci  with  interest.  Breese  admitted,  that  he  gave  the  note,  and  plead- 
/oic,  lo  a  court  ^j  ji,  \^^  ^  discharge  under  the  insolvent  act,  and  produced  his 
pioaa,  under  (be  discharge,  dated  April  28,  1818,  signed  by  JVUKam  Robards,  first 
Tu'  •'**•  S'*?^  judfle  of  the  Court  of  Common   Pleas   of  Washins^on  county. 

ihe  juntdiction  i_-  ®i.-/*-i  «  i  i  ji«»^  .,.^ 

of  justices  of  The  plaintins  demurred  to  the  plea ;  and  the  justice,  considenng 
*^^s  ilT^h'  ^®  discharge  invalid,  gave  judgment  for  the  plaintiffs  for  28  dollars 
Ok)  and  78  cents.     The  defendant  appealed,  under  the  act  passed 

i/a^'^a^l  -AinV  JOth,  1818,  (sess.  41.  ch.  94.)  to  the  Court  of  Common 
from  a  justice's  Pleas  of  fVoshins^ton  county.  On  the  return  of  the  proceedings, 
t^JlaP'  onT'  an  ^^^^  ^^>  according  to  the  practice  of  that  court,  a  genera]  assign- 
Usne  of  fact,  mcut  of  crrors,  and  a  joinder  of  in  nuUo  est  erratum ;  and  on  this 

a'Tvi-iHai  ^  ^^^^^  *^  ^^*^  ^f  Common  Pleas  affirmed  the  judgment  of  the 
jttr>r,  upon  tiie  justice's  court ;  and  on  the  judgment  of  the  Common  Pleas  of 

testimony  of  the 

same  witnesses, 

of  such  issue,  taken  on  proper  pleadings  In  the  Court  of  Common  Pleas. 
^       The  practice  of  the  Court  or  Common  Pleas  of  }Vaskington  county,  of  proceeding  by  a  general  assignment 
^^  -^'  errors  and  joinder,  i^  incorrect  and  improper. 
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fVaJdngtonf  a  writ  of   error  was   brought,  returnable  to  this      utica^, 

court.  October,   18SS 

*On  the  return  to  the  writ  of  error,  the  case  was  submitted 
without  argument 

Per  Curiam*  The  recovery  before  the  justice  was  for  more  than 
025,  besides  costs ;  but  it  was  upon  aii  usue  in  laWy  without  any 
issue  in  fact.  The  17  th  section  o|  "the  act  to  extend  the  juris- 
dietion  of  justices  of  the  peace"  gives  a  right  of  appeal  where  a 
judgment  shall  be  "  rendered,  either  upon  verdict  or  without  a  jury 
trial,  above  the  sum  of  twenty-five  dollars."  (Sess.  41.  ch.  94.) 
According  to  the  scope  and  provisions  of  the  whole  act,  it  is  clear, 
that  the  right  of  appeal  applies  only  to  judgments  on  issues  in  fact. 
The  statute  contemplates  and  provides  for  a  new  trial  upon  the 
testimony  of  the  same  witnesses  only ;  and  requires,  contrary  to 
the  practice  of  the  Washin^on  Common  Pleas,  that  such  issues  in 
fact  shall  be  tried  by  a  jun/y  upon  a  proper  issue  framed,  by 
pleading  in  the  Court  of  Common  Fleas. 

By  the  2l8t  section  of  the  same  act,  the  remedy,  by  certiorari^ 
JB  given  in  all  cases,  '^  where  an  appeal  is  not  provided  for"  by 
Jiat  act. 

This  was  a  case  for  certiorari ;  (if  the  justice's  judgment  was 
erroneous ;)  and  it  follows,  that  the  Court  of  Common  Pleas  had 
lo  jurisdiction  of  the  cause.  The  proceedings  were  coram  non 
judice ;  and  it  is  of  no  consequence,  that  the  present  plaintiff  in 
error  made  the  appeal  to  the  Common  PJeas ;  because  consent 
cannot  confer  jurisdiction.  The  judgment  of  the  Common  Pleas 
b  a  nullity ;  and  tlie  justice's  judgment  remaii\s  in  full  force.  The 
writ  of  error  must  be  quashed. 

Writ  of  error  quashed,  (a) 

ia)  Jtt€ks€m  T.  WaUermire.l  Cow,  Rep.  953.    Adkitu  v.  Brewfr   3  Ihid.  8Q6,    Ex  parte 
Boxwood,  5  Com.  Rtp.  19.    Flower  v.  AUen,  Id,  654.    t  Rev.  Stat,  W,  &c. 


S9 


•Adams  and   Barnum,  Overseers  of  the  Poor   of  the      [•282] 

Town  of  Bangor,  against  Oaks. 

IN  ERROR,  on  certiorari,  to  the  General  Sessions  of  the  Peace     Where     u 

r  t:^        T  T  A.  overseer  of  the 

of  rrankltn  county.  pcwr,  whd  had 

It  appeared  from  the  return,  that  on  the  11th  of  May,  1821,  a  boeonmimoiied 
warrant  wa^  issued  by  two  justices  of  the  peace,  of  Franklin  ,^*  'JJJiii*'!^ 
county,  reciting,  that  one  Cyrus  Pottery  a  pauper,  on  the  19th  answer  to  a 
of  Marcky  then  lost  past,  was  taken  sick  and  lame,  in  the  town  ^jlH^t^hlm  for 

Dot  taking  care 
rtfa  $ick  and  lame  pauper ,  upon  pequcsl  and  notice,  &c.,  acrordin'  to  the  I6th  section  of  the  act  for  the  relief  and 
aetilcment  of  the  poor,  (1  N.  R  L.  279.  284.  sc.-cg.  36.  ch.  78.)  lb)  nejjlecled  lo  appear,  or  to  ibow  cause,  &c., 
ami  tlie  justices  iheieupon  issued  a  distress  warrant,  to  levy  the  amount  of  the  expense  of  relieving  and  support- 
ing the  pauper,  on  the  goods  and  chaUel*  of  such  overseer-,  and  which  was,  accordingly,  executed  :  Held,  thai 
he  had  do  rirhi  of  app^  to  the  General  Sessions  of  the  Peace  j  such  a  judgment,  by  default,  being  equivalent  to 
ajodsnment  by  confeHsipn. 

Where  a  (aiher  grains  a  settlement  in  a  town,  by  the  payment  of  laves  for  two  years,  his  infant  child,  thoogn 
Bol  residing  with  him,  or  under  his  immediate  charge  or  'control,  has  a  dentatioe  settlement  in  the  same  towa 

tniih  his  father. 

{h)  1  Rev,  Stat.  613. 

Vol.  XX.  26  301 
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uncA^^  of  BartgoTy  so  that  he  could  not  be  removed :  that  in  consequence 
^?!!i^'!.-lS''  ^^''cofj  ^®  town  of  Bangor  had  incurred  expenses  to  the  amount 
of  30  dollars  and  24  cents :  that  they,  the  said  justices,  had  ad- 
judged, that  his  last  place  of  legal  settlement  was  in  the  town 
of  Vickimony  in  that  county :  that  due  notice  had  been  given  to 
the  defendant,  one  of  the  overseers  of  the  poor  of  Dickinsoriy  to 
take  care  of  and  provide  for  said  pauper,  which  he  had  ne^ected 
to  do :  that,  on  application  of  tbo  plaintiffs,  they  had  caused  a 
summons  to  be  served  on  the  defendant,  to  appear  and  answer  to 
the  complaint :  that  he  had  made  default  in  appearance,  and  had 
shown  no  cause,  &c. ;  and  thereupon  they  commanded  any  con- 
stable of  the  town  of  Dickinson  to  levy  and  collect  the  above  sum, 
of  the  goods  and  chattels  of  the  defendant ;  and  to  pay  the  same 
to  the  overseers  of  the  poor  of  the  town  of  Bangor;  which  war 
rant  was  executed. 

The  defendant  appealed  to  the  Sessions ;  and  the  first  question 
was,  whetlxer  he  was  not  concluded,  by  his  omission  to  appear, 
accordhig  to  the  summons  before  the  justices,  previous  to  the  issu- 
ing of  the  warrant.  It  was  admitted,  that  he  had  been  duly  sum- 
moned, and  had  not  appeared  to  show  cause  before  the  justices 
The  Sessions  overruled  the  objection,  and  decided,  that  the  merits 
of  the  whole  case  were  open  to  inquiry  on  the  appeal. 

An  examination  was  then  gone  into,  by  which  it  appeared,  that 
\  ♦  283  ]  the  town  of  Bangor  was  formed  by  a  division  of  *the  town  of 
Dickinson,  in  1812 ;  that  Andrew  Potter ,  the  father 'of  the  pauper, 
was  an  inhabitant  of  the  original  town  of  Dickinson^  before  the 
division ;  and  then  owned  a  farm,  and  resided  in  that  part  of 
Dickinson  which  now  forms  the  town  of  Bangor ;  that  the  fathei 
was  taxed,  and  actually  paid  taxes  for  two  years,  as  a  taxable 
inhabitant,  on  his  land  ;  to  wit :  one  year's  tax,  previous  to  the 
division  of  the  town,  which  he  paid  to  the  collector  of  Dickinson, 
in  181 1 ;  and  one  year's  tax,  which  was  assessed  after  the  division, 
and  paid  by  him  to  the  collector  of  Bangor,  in  1815.  It  also 
appeared,  that  the  father  had  removed  from  Bangor  into  Dickin- 
son; and  it  was  admitted,  that  he  was  assessed  there,  in  1816,  and 
paid  the  tax  there  in  1817.  The  plaintiffs  also  proved,  by  the 
collector  o{  Dickinson,  that  the  father  was  iissessed  there  in  1818, 
and  had  paid  the  tax  in  1819;  but  this  testimony  was  objected  to. 
on  the  ground,  that  the  assessment  roll  and  tax  list  ought  to  be 
shown;  and  the  objection  was  overruled.  The  pauper  wns  of 
full  age,  (about  22  years  old,^  A'hen  he  became  so  chargeable , 
and  it  appeared,  that  when  he  was  17  years  old,  his  father  execut- 
ed an  instrument  of  writing  to  him,  whereby,  for  the  consideration 
of  $50,  he  released  his  son  from  all  claim  to  his  future  services , 
and  permitted  his  son  to  work  and  contract  for  himself,  and  go 
where  he  pleased,  relinquishing  all  parental  rights  and  control 
over  him. 

The  son  had,  accordingly,  roved  into  Vermont  and  Canada,  and 
was  a  vagabond,  when  taken  sick  and  lame  in  Bangor. 

The  Sessions  quashed  the  warrant  of  distress,  and  ordered  thft 
overseers  of  Bangor  to  refund  to  the  appellant  33  dollars  and  83 
cents ;  being  the  amount  of  the  o^oney  collected  on  the  warranti 
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with  interest  and  fees ;  and  further  ordered,  that  the  respondents       UTICA, 
pay  to  the  appellant  17  dollars  and  65  cents,  for  the  costs  of  the  ^^^'^^J^ 
appeal. 

On  the  return  to  the  certiorari,  the  cause  was  submitted  to  the 
court,  without  argument. 

Platt,  J.,  delivered  the  opinion  of  the  court. 

The  17th  section  of  the  "  act  for  the  relief  and  settlement  of  the 
poor,"  (1  N.  R.  L.  279. 285.)  (a)  gives  an  appeal  to  ***  every  person,  [  •  884  ] 
who  shall  think  himself  aggrieved  by  any  judgment  or  or  er  of 
any  justice  or  justices,^'  &c.  But  I  incline  to  the  opinion,  that 
the  appellant  was  concluded  from  his  appeal  by  omitting  to  ap- 
pear and  defend  himself  before  the  justices  who  issued  the  war- 
rant. In  making  an  adjudication,  that  the  pauper  was  settled  in 
a  particular  town,  with  a  view  to  an  order  o(  removal  merely,  qo 
notice  is  required  to  be  given ;  it  is  a  proceeding  ex  parte*  The 
Court  of  Sessions  is  the  first  forum  in  which  the  matter  can  be 
litigated  by  the  overseers  of  the  adverse  town.'  But  where  the 
proceeding  is  with  a  view  to  a  distress-warranty  for  the  sustenance 
of  the  pauper,  the  reason  of  the  case  is  varied.  In  directing  the 
distress-warrant  to  issue  in  such  case  against  the  overseer  of  the 
town  properly  chargeable,  the  statute  is  silent  as  to  previous 
notice  by  summons ;  (1  JV.  JR.  L,  284.  s.  16.)  (a)  but,  on  common 
law  principles,  such  notice  is  held  to  be  necessary,  before  the 
overseer  can  be  personally  charged  by  process  in  the  nature  of 
an  execution.  If  the  appellant  had  appeared  on  the  summons, 
which  was  to  show  cause  why  a  warrant  of  distress  should  not 
issue  against  him,  he  would  not  have  been  confined,  in  making 
his  defence,  to  the  mere  fact  that  he  was  not  an  overseer  of  the 
poor,  or  that  he  had  already  paid  the  sum  required.  He  might 
have  defended  himself^  on  the  ground,  that  the  pauper  had  no 
legal  settlement  in  the  town  of  jbickinson,  of  which  he  was  over- 
seer. When  the  law  allows  him  the  privilege  of  being  summoned 
in  such  case,  it  imposes  on  him  a  corresponding  duty ;  which  is, 
that  if  he  has  any  ground  of  defence,  he  shall  appear  and  prove 
it,  in  the  primary  court,  having  cognizance  of  the  matter.  Sup- 
pose the  defence  had  been,  that  no  expense  had  been  incurred  on 
account  of  the  pauper,  or  that  he  (the  overseer)  had  already  paid 
such  expense ;  can  it  be  tolerated,  that  he  may  neglect  to  appear, 
and  afler  the  warrant  of  distress  has  been  levied,  and  the  money 
paid  over,  then  litigate  the  whole  matter  on  appeal  ?  It  would 
pervert  the  right  of  appeal,  which  implies  an  actual  previous 
litigation  in  the  tribunal  appealed  from.  To  allow  him  to  pass 
by  the  inferior  tribunal,  unnoticed,  would  be  to  convert  the  appel" 
late  into  an  original  jurisdiction.  A  judgment  by  default,  for 
want  of  appearance,  is,  for  this  *purpose,  equivalent  to  a  judg-  [  *  285  J 
ment  on  confession.  This  doctrine  is  well  settled  in  the  higher 
courts,  without  any  statute  provision  for  that  purpose  ;  and  I  per- 
ceive no  reason,  why  it  should  not  be  applied. to  all  judicial  pro- 
ceedings, where  an  appeal  is  allowed. 

If  I  am  correct  in  this  point,  it  is  decisive  of  the  case,  in  favor 

(a)  1  Rev,  Stat,  619. 
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UTICA,      of  the  plaintiffs  in  error.     But  on  the  merits,  as  disclosed  in  the 
Ociober^^^i^.  g^ssions,  I  think  the  judgment  of  the  court  below  was  erroneous 
TuTHiLL      The  proof  shows,  that  the  father  of  the  pauper  gained  a  settle- 
^^^  ment,  by  paying  taxes  for  two  years,  in  DickinsoHy  after  the  di 

vision  of  that  town  ;  and,  under  the  circumstances  of  the  case,  the 
pauper  had  a  derivative  settlement^  identified  with  that  of  his 
father ;  and  the  son  had  acquired  no  other.  The  contract,  where- 
by the  father  attempted  to  release  his  infant  son  from  all  parental 
charge  and  control  was  absurd,  and  can  have  no  effect  upon  the 
question  before  us.  The  law  determines  the  relation  between  a 
father  and  his  infant  children,  which  it  is  not  in  their  power  to 
change. 

The  conclusion  is,  that  the  judgment  of  the  Court  of  General 
Sessions  ought  to  be  reversed. 

Judgment  of  the  Sessions  reversed. 


TuTHiLL  against  Davis, 

An  endorser 

of  a  promissory  THIS  was  an  action  of  assumpsit  on  a  promissory  note,  made 
•gainst"  *  'he  ^Y  ^^0  defendant  to  Abner  Cunningham,  and  by  him  endorsed  to 
maker,  is  a  the  plaintiff.  The  cause  was  tried  at  the  Orange  circuit,  in  April 
■essl^to "prove  '^st.  After  the  signatures  of  the  maker  and  endorser  were  proved, 
ihai'ii  was  ffiv-  ^,  Cwminghav^^  the  endorser,  was  called  by  the  defendant's 
r**2ftfi^*"*'  c®***^^®'  ^  *  witness.  The  plaintiff's  counsel  objected  to  hia 
iff  to  lake  up  Competency  ;  but  he  was  *admitted  by  the  judge,  and  stated,  tha 
two  other  notes  the  Hotc  in  questiou  was  given  to  take  up  a  former  note  made  by 
Sifne'^'^to^ihe  Nathaniel  Sands  to  him,  and  endorsed  to  the  plaintiff,  and  also  « 
plaintiff,  and  on  note  niadc  hy  James  C^nni^gham  to  himj  and  endorsed  to  the 
the'plainUff  had  pJaintilT,  on  which  notes  five  per  cent,  above  the  legal  interest 
received  more  was  taken  by  him,  though  no  new  or  additional  premium  was 
JnSest.V)*^  taken  on  making  the  note  in  question.  That  the  ty^^o  notes  above 
A  mere  mentioned  were  prosecuted  by  Jams  Everett,  the  attorney  of  the 
cuSics  for  the  plaiutiff,  agaiust  the  makers ;  and  the  witness,  acting  for  himself 
fame  usurious  and  the  defendants,  delivered  the  note  in  question  either  tp  the 
Mmepirtywho  p'aintiffor  £.,  in  settlement  of  tho?e  suits.  The  plaintiff's  coun- 
received  the  sel  then  produced  an  account  stated,  in  which  the  note  in  ques- 
peraon  %avinff  ^*^"»  annexed  to  the  account,  was  received  in  part  payment  of 
notice  of  the  judgments  against  James  Cunningham  and  Nathaniel  Sands ;  and 
^JS'ihTori*^-  ^^  which  account,  signed  by  John  Everett  for  James  Everett,  wasi 
aai  uicgai  con-  a  Certificate  by  J.  E.  that  the  note  annexed  v\as  the  same  referred 
to^^eTriphi  to  in  the  account,  and  was  received  in  part  payment  of  the  judg- 
ofactiononthe  men ts  mentioned  in  the  account.  The  defendant's  counsel  ob- 
A^  where"^^a  jected  lo  the  evidence,  on  the  ground  that  the  records  of  the 
new  note,  with-  judgmf^nts  mentioned  in  the  account  ought  to  be*  produced;  and 
consideration  Is  the  judi^e  on  that  ground  rejected  the  evidence,  aqd  directed  a 
given  to  take  up  verdict  for  the  defendant. 

a  note   in    the  '        ' 

hands  of  the  original  party  ro  the  usurious  contract,  it  is  tainted  hy  the  illegal  consideration  of  the  first  note.  (A) 


[a)  Stafford  v.  Rice,  5  Cmr.  Rep.  23 


(a)  fitaf 
\b)  Vid! 


Barretto  v.  Sfwden,  5  WendeWs  Rep,  181.    Poieell  v.  Waters,  8  Cow.  Rep.  GCO. 
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It  M'as  agreed,  that  if  the  court  should  be  of  opinion  that  Aimer      uttca. 
Cunningham,  the  endorser,  was  properly  admitted  as  a  witness,  ^**°^«^  *^ 
and  that  the  account  and  certificate  of  John  Everett  were  properly     tothill 
rejected,  the  verdict  was  to  stand ;  otherwise,  a  new  trial  was  to       j.  ^• 
be  granted. 

Jackson  and  Case^  for  the  plaintiff. 

Wisnery  for  the  defendant. 

Platt,  J.,  delivered  the  opinion  of  the  court. 

In  regard  to  the  admiss.bility  of  Cunningham,  the  endorser,  as  a 
witness  for  the  defendant,  I  have  no  doubt  that  he  was  competent, 
and  was  properly  admitted.  His  testimony  went  to  prove,  that 
after  he  bad  endorsed  the  first  notes,  they  were  used  to  obtain  a 
usurious  loan,  by  passing  them  to  the  plaintiff,  who  was  himself 
the  usurer,  and  of  course  f  had  notice  that  those  notes  were  in-  [  *  287  ] 
fected  when  he  so  received  them.  If  the  decision  in  the  case  of 
Winton  V.  Saidler  (3  Johns,  Cas.  185.)  be  still  considered  as 
sound  law,  it  has  no  application  to  this  case :  there,  the  plaintiff 
was  a  bona  fide  holder,  for  valuable  consideration,  without  notice 
of  the  previous  usury  between  the  former  parties  to  the  note. 
Skelding  v.  Haight,  (15  Johns.  Rep,  275.)  and  Powell  v.  Waters, 
(17  Johns.  Rep.  176.)  give  the  rule  for  this  case. 

As  it  appears,  by  the  testimony  of  Cunningham,  that  the  note 
now  in  question  was  given  to  renew  and  take  up  the  former  usu- 
rious notes,  then  in  the  hands  of  the  plaintiff,  the  original  party  to 
the  usurious  contract,  without  any  new  consideration,  but  includ- 
ing the  extortionate  interest  of  the  original  loan,  this  last  note  is 
equally  infected,  and  of  the  same  illegitimate  progeny  as  the  first 
notes ;  and  a  mere  change  of  securities,  for  the  same  usurious 
loan,  to  the  same  party  who  committed  the  usury,  or  to  a  party 
who  had  notice  of  it,  can  never  purge  the  original  consideration, 
or  give  a  right  of  action.  In  Cuthbert,  fyc.  v.  Haley,  (8  Term 
Rep.  390.)  it  was  decided,  that  if  ^.,  for  a  usurious  consideration, 
give  his  note  to  B'.,  who  transfers  it  to  C  for  a  valuable  consider- 
ation, without  notice  of  the  usury,  and  afterwards  A,  gives  a  bond 
to  C.  for  the  amount  of  the  note,  the  bond  is  good.  I  recognize 
that  case  as  sound  law:  and  the  pivot  on  which  it  turned  was, 
that  the  new  security  was  given  to  a  bona  fide  assignee,  who  had 
paid  a  valuable  consideration  for  the  usurious  note,  without  notice 
of  the  usury.  lUlis  v.  Wares  {Cro.  Jac.  33.)  also  supports  the 
same  doctrine. 

But  in  this  case,  the  plaintiff  attempted  to  prove  that  judgnient 
had  been  rendered  in  an  action  on  the  original  notes,  in  order  to 
show  a  new  consideration  for  the  last  note.  If  this  had  been 
proved,  it  would  have  protected  the  plaintiff  in  this  suit ;  because, 
after  a  regular  judgment  in  an  adverse  suit^  all  parties  are  pie- 
cluded  from  an  allegation  of  usury  in  the  contract  on  which  such 
judgment  has  been  rendered.  The  right  to  recover  in  this  action 
depended,  therefore,  on  the  fact,  whether  a  judgment  had  been 
obtained  in  the  suit  on  the  first  notes ;  and  there  is  no  ground  for 
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UTICA^  *contend\iig  that  the  mere  certificate  of  John  Everett  was  compe- 
^^^^^^^^.^^  tent  evidence  of  that  fact.     An  exemplified  copy  of  the  judgmen 

Marvin  was  undoubtedly  the  proper  evidence.  The  judge  at  the  circuit, 
in  my  opinion,  ruled  correctly  on  both  points ;  and  the  defendant 
is,  therefore,  entitled  to  judgment  on  the  verdict  in  his  favor. 

Judgment  for  the  defendant. 


V. 
M'CCLLUlf* 


Marvin  against  M'Cullum  and  another. 

A  promissory      ASSUMPSIT  on  a  promissory  note,  dated  October  13,  1820, 
^ar  *inccp°uoS;  made  by  the  defendants,  MCvIlvm  and  Mernam,  for  200  doUar«, 
uutii  it  is  deiiv-  payable  on  the  first  of  January^  1821,  to  James  Averilly  or  bearer, 
person°M*ev'^  ^ith  interest.     Plea,  non  assumpsits    The  cause  was  tried  before 
deiicc  of  a  sub-  Mr.  Justice  Woodworthy  at  the  Otsego  circuit,  in  September y  1821. 
"  A^'nolc  made  The  plaintiff  proved  the  making  of  the  note.     The  defendant 
payable  lo  A.,  called  James  Averilly  the  payee  of  the  note,  as  a  Mfitness,  who  tes- 
ncv^dSivered  tificd  that  he  ncver  owned  the  note,  thaf  it  was  never  delivered  to 
to  A.;  but  pass-  him,  nor  in  his  possession,  and  that  he  never  transferred  it  to  any 
To  ^ii^.^"s^*a  person;  but  he  said,  that  before  the  date  of  the  note,  he  had 
security  for  a  agreed  with  the  defendants  that  they  should  make  the  note,  and 
Sl^n^^'ii!  he  was  to  give  them  100  dollars  in  cash,  and  100  dollars  in  leath- 
legal  in  its  in-  er ;  but  the  note  was  never  brought  to  him.     John  A,  Hudson^ 
ception.  (a)       another  witness  for  the  defendants,  testified,  that  he  bought  the 
note  of  Merriam  before  it  became  due,  for  the  full  amount,  and  paid 
for  it,  part  in  money,  and  part  in  other  property.    The  defendants 
then  offered  to  prove,  that  Hudson,  when  he  purchased  the  note, 
was  apprized,  that  it  was  made  to  raise  money  for  the  benefit  of 
Merriam,  and  that  M  Cullum  signed  the  note,  without  any  consid- 
eration, merely  to  give  it  credit;  and  that  Hudson  bought  the 
note  at  a  discount  from  the  sum  due  thereon,  at  the  time  of  the 
purchase ;  but  this  evidence,  which  was  offered  to  prove  the  note 
usurious,  was  rejected  by  the  judge.     Hudson  then  testified,  that 
the  note  was  sold  and  transferred  by  him  to  the  plaintiff,  before  if 
became  due,  for  its  full  value. 
[  *  289  ]  *The  judge  charged  the  jury,  that  "  inasmuch  as  it  appeared, 

that  the  plaintiff  had  bought  the  note  and  paid  the  full  amount  of 
it,  before  it  became  due  ;  and  as  it  did  not  appear,  that  he  had  any 
notice  or  knowledge  of  the  purpose  for  which  the  note  had  been 
made ;  and  it  not  appearing  that  the  note  was  usurious  in  its  in- 
ception, but  was  given  for  the  purpose  of  being  passed  to  Averill, 
for  its  full  value,  the  plaintiff  was  entitled  to  recover:"  And  the 
jury,  under  the  direction  of  the  judge,  found  a  verdict  for  the  plain- 
tiff, with  leave  to  the  plaintiff  to  move  the  court  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  a  case  containmg  tlie  facts  above 
stated. 

StarJcweather,  for  the  defendants. 

(a)  tid.  Bank  of  Rutland  v.  Buck,  5  WeruUlPt  Rep.  66.  PotoeU  v.  Waters,  8  C«o.  Rep, 
C69.  MUcheil  v.  Culver,  7  Cow.  Rep.  336.  Mechanic^  and  Famutrt'  Bank  ▼.  Schuifler,  BndL 
387.  note.     Bank  of  Shtnanjco  v.  Hude,  4  Id.  667 
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Van  Vechten  and  Baldwin,  for  the  plaintiff.  UTICA, 

*  *^  October,  182S. 

Platt,  J.,  delivered  the  opinion  of  the  court.  Whkatov 

With  deference,  it  seems  to  me,  the  judge  was  mistaken  in  ex-  hibbabd 
eluding  the  evidence  offered  by  the  defendants.  The  reason  for 
fejecting  that  evidence  may  be  collected  from  the  charge  to  the 
jury,  to  wit:  That  '^  the  note  was  not  usurious  in  its  inception,  but 
was  given  for  the  purpose  of  being  passed  to  Averill^  for  its  full 
va'ue" 

The  mistake,  I  apprehend,  consisted  in  the  misapplication  of  the 
terms  "  purchase^'  of  the  note ;  and  the  "  inception^^  of  the  note. 
By  its  inception,  I  understand,  when  it  was  first  given;  or  when  it 
first  became  the  evidence  of  an  existing  contract.     It  has  no  legal 
xnception  until  it  is  delivered  to  some  person,  as  evidence  of  a  sub- 
sisting debt.     Merely  writing  and  signing  a  note,  and  retaining  it 
in  the  hands  of  the  drawer,  forms  no  contract.     No  person  had 
then  a  right  of  action  on  it,  any  more  than  if  it  had  been  blank 
paper.     This  note  was  drawn  payable  to  Averill  or  bearer ;  but  it 
never  was  delivered  to  him,  nor  had  he  ever  any  interest  in  it.     As 
to  him,  therefore,  it  had  no  inception.     His  name  was  used  like 
that  of  3,  fictitious  payee  in  bank  notes :  And  it  had  no  effect  what- 
ever, in  regard  to  the  question  now  before  us.     When  was  the  in- 
ception of  this  note  ?     In  my  judgment,  it  had  its  inception,  when 
it  was  delivered  by  the  makers,  or  either  of  them,  to  Hudson,  as 
evidence  of  a  contract.     Until  then,  *no  contract  existed  in  regard       [  *  290  ] 
to  the  note.     And  if,  as  the  defendants  offered  to  prove,  the  agree- 
ment between  Hudson  and  the  makers  was  usurious,  and  the  note 
was  first  given  to  jEf.  as  security  for  a  usurious  loan  ;  then  it  fol- 
lows, that  it  was  corrupt  and  illegal  in  its  inception.     The  counsel 
for  the  defendants  called  it  purchasing  the  note  by  Hudson ;  which 
was  incorrect  phraseology,  and  was  calculated  to  mislead.     He  did 
not  buy  the  note  as  evidence  of  a  previously  existing  debt,  which 
is  the  correct  sense  of  the  term :  On  the  contrary,  he  lent  money, 
and  took  this  note  from  the  maker?,  who  then  issued  it,  for  the 
fifst  time.     As  well  might  it  be  said,  that  a  man  buys  a  note,  who 
sells  a  horse,  and  takes  the  note  of  the  purchaser  for  the  price. 
(Munn  V.    Commission  Company,  15  Johns,  Rep,  55.     Powell  v. 
Waters,  17  Johns.  Rep.  176.)     We  are,  therefore,  of  opinion,  that 
a  new  trial  ought  to  be  granted. 

New  trial  granted. 


Wheaton  against  Hibbard. 

IN  ERROR  to  the  Court  of  Common  Pleas  of  Onondago  coun-  ^  a  borrower^ 
ty.    Hibbard  brought  an  action  of  assumpsit  against  Wheaton  in  a  more  than  the 

legal  rate  of 
interest,  is  not  confined  (o  the  remedy  given  by  the  statute  to  prevent  usury ;  but  may  bring  an  action  of  a«- 
Mwptif  for  mon«^  had  and  received,  at  common  law,  to  recover  the  excess  of  interest :  but  to  entitle  hun 
to  maintain  the  action,  he  must  show  that  he  has  paid,  or  offered  to  pay,  all  the  principal  really  lent,  with  the  law- 
fid  ittlercst. 

Where  the  lender  does  not  raise  the  objection  at  the  trial,  that  the  principal  and  lenl  interest  hai  not  been 
paid  by  the  plainitflT,  hut  rests  his  defence  on  other  and  different  grounds,  the  court  will,  from  his  silence,  intend 
the  &ct  of  such  payment ;  and  he  cannot  afterwards  make  the  objection,  when  the  cause  comes  up  for  review,  on 
^peal  or  writ  of  error. 
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uncA,      justice's  court.     The  declaration   contained  the  common  money 
^^^^^^^iJ^  counts,  to  which  the  defendant  pleaded  non  assumpsit^  with  notice 
Whxatoit     that  the  money  received  by  the  defendant  was  for  excess  of  interest 
„,  ^-  above  the  lawful  rate  of  interest.     The  justice  gave  judgment  for 

the  plaintiff  for  thirty-five  dollars,  damages,  and  three  dollars  and 
sixty-nine  cents,  costs.  Whtaton  appealed  from  this  judgment  to 
the  Court  of  Common  Pleas,  pursuant  to  the  act.  (Sess.  41.  cb- 
94.)  On  the  return  to  the  appeal,  in  the  Court  of  Common  Pleas, 
a  jury  was  summoned  to  try  the  issue  between  the  parties.  The 
jury  found  a  special  verdict,  stating  that,  on  the  first  of  April,  1816, 
H.  paid  to  W.  thirty-five  dollars  for  interest,  over  and  above  the 
[  *  291  1  lawful  *rate  of  interest,  on  one  hundred  dollars  for  one  year,  then 
owing  from  //.  to  W,^  for  the  forbearance  of  one  hundred  dollars 
for  one  year  following,  and  which  sum  of  thirty-five  dollars  W.^  cor- 
ruptly and  usariously,  against  the  form  of  the  statute,  <&.c.,  extorted 
and  received  from  H.  for  excess  of  interest  above  the  legal  rate  of 
interest,  <Slc.;  and  that,  on  the  second  of  Aprils  1817,  H.  paid  W. 
ten  dollars  for  excess  of  interest  over  and  above  the  l^al  rale  of 
interest  on  two  hundred  dollars,  for  the  forbearance  of  the  said 
sum  for  one  day,  and  which  was  extorted  and  received  from  him 
by  W,  corruptly  and  usuriously,  contrary  to  the  form  of  the  stat- 
ute, &c.;  and  that  both  of  the  said  sums  of  money  were  paid 
by  //.,  and  corruptly  and  usuriously  received  by  It,,  more  than 
one  year  before  the  commencement  of  the  said  suit  by  H.  against 
JV,  before  the  justice,  and  from  whose  judgment  there  was  an  ap- 
peal to  the  Common  Pleas,  &c.;  but  whether  or  not,  upon  the 
whole  matter,  the  said  W.  did  assume  and  undertake  to  repay  the 
said  H.  the  forty-five  dollars  so  corruptly  and  usuriously  received 
by  him,  the  said  W.,  or  whether  an  action  of  assumpsit  will  lie  in 
favor  of  H.  to  recover  the  said  money,  &c.,  the  jury  are  ignorant, 
&c.;  leaving  the  questions  of  law  for  the  court  to  decide.  The 
Court  of  Common  Pleas  gave  judgment  for  the  appellee,  H.^  for 
forty-five  dollars,  damages,  and  twenty-six  dollars  and  ninety-six 
cents,  costs.  And  on  this  judgment  a  writ  of  error  was  brought, 
returnable  to  this  court. 

F".  Birdseye,  for  the  plaintiff  in  error,  made  the  following  points : 

1.  That  the  damages  exceed  those  laid  in  the  plaintifTs  deda- 
ration. 

2.  That  it  did  not  appear,  that  an  appeal  was  taken  from  the 
justice's  judgment,  or  notice  thereof  given. 

3.  That  the  plaintiff  below  recovered  less'  than  fifty  dollars,  and 
yet  recovered  costs. 

4.  That  the  plaintiff's   action  should  have  been  debt,  not  as* 
sumpsit, 

5.  That  the  action  waB  brought  more  than  one  year  after  the 
payment  of  the  money. 

[  •  292  ]  6.  That  there  was  no  assumpsit  proved,  and  no  grounds  *are 

stated  by  the  jury,  from  which  an  assumpsit  could  by  law  be  im- 
plied. 
He  cited  statute  1  JV.  B.  L.  64.  (a)  Bac.  Ahr   tit.  Dmry,  Q, 

la)  1  JUv,  Stat  771. 
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Bae   Ahr.  tit   StahUts.      13  Johns.  Rep.   191.     1    Term  Rep.      utica, 

gg  ^  X     October,  182* 

WHEATOlf 

Rellogg^  contra.    He  cited  2  Comyn  on  Cont.  113.     1  Boss.     „   ^' 
if  Fall.  296.     Doug.  696.  note.     Coxop.  Rep.  200.     3  List.  150. 
8  Mf*s9.  Rep,  101.     «Sr.  Rep.  915. 


HlFPAPD. 


Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  recovery  in  the  Common  Pleas  was  more  than  in  the  jus^ 
tice's  court.  The  counsel  for  the  plaintiff  in  error  give  up  that 
objectioB,  and  also  an  objection  as  to  costs^  these  points  having 
Iieen  decided  against  him.  The  points  reserved  by  the  special  ver- 
dict, and  submitted  to  the  court,  are,  let.  Whether  an  action  of 
assumpsit  will  lie  after  a  year,  in  favor  of  the  person  paying  usu- 
rious interest ;  and,  2d.  Whether  the  law,  under  the  facts  found, 
presumes  a  promise.  The  plaintiff's  counsel  have  raised  a  third 
point,  that  the  action  could  not  be  maintained  without  proving 
payment  of  the  money  actually  due. 

The  statute  to  prevent  usury,  (I  N.  R.  L.  64.)  (a)  after  reg- 
ulating the  rate  of  interest,  authorizes  the  party  paying  usurious 
interest,  to  sue  for  and  recover  the  excess  above  seven  per  cent., 
within  one  year  then  next,  with  costs  of  suit,  in  an  action  of  debt,  ^ 

founded  on  the  act ;  and  it  prescribes  a  succinct  form  of  declaring. 
It  then  provides,  that  if  the  person  paying  usury  shall  not,  within 
the  time  aforesaid,  really  and  bona  Jide^  commence  his  suit  for  the 
money  so  paid,  or  suffers  it  to  be  delayed  or  discontinued,  then  it 
shall  be  lawful  for  any  other  person,  within  one  year  after  such 
neglect,  to  sue  for  and  recover  the  same,  in  manner  aforesaid, 
one  moiety  whereof  is  given  to  such  person,  and  the  other  moiety 
to  the  use  of  the  poor  of  the  town  in  which  the  offence  is  com 
mitted. 

This  provision  is  peculiar  to  our  statute.  By  the  12  Anne,  ch. 
16.  the  party  receiving  more  than  the  legal  rate  of  interest,  for- 
feited the  treble  volue  of  the  moneys  or  other  things  lent.  It  is 
contended,  that  the  person  who  pays  *above  the  legal  rate  of  in-  [  *  293  ] 
teresC,  is  confined  to  the  statute  remedy,  and  that  he  must  not  only 
sue  in  an  action  of  debt,  but  that  the  suit  must  be  within  one  year, 
or  he  is  forever  precluded.  Now  the  principle  is,  that  where  a 
party  has  a  remedy  at  common  law  for  a  wrong,  and  a  statute,  be 
passed,  giving  a  further  remedy,  without  a  negative  of  the  common 
law  remedy,  expressed  or  implied,  he  may,  notwithstanding  the 
statute,  have  his  remedy  by  action  at  common  law.  (1  Com.  Dig. 
AdiofK  on  StaUutey  C.)  There  are  no  words  in  the  statute,  either 
expressly  or  impliedly,  negativing  the  common  law  remedy.  The 
ujured  party  cannot  have  both  remedies,  and  if  he  neglect  to  pur- 
sue the  statute  remedy  for  more  than  a  ^ear,  his  right  of  action  at 
common  law  would  be  suspended  durmg  the  second  year,  for, 
peradventure,  a  third  person  may  prosecute.  But,  in  the  present 
case,  the  excessive  interest  was  received  in  1816  and  1817.  It 
was  incumbent  on  the  defendant  to  show,  had  the  fact  been  so, 
that  he  had  been  sued  within  the  second  year ;  and  not  having 

la)  1  Rev.  Stat.  Til, 
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UTICA,      shown  this,  the  statute  remedy  !»  gone.     It  is  undeniable,  that  a 
^^^^\.^^  party  who  has  paid  excessive  interest  may,  at  common  law,  recover 
BmQot       the  excess,  in  an  action  for  money  had  and  received.     The  law 
_^  *•  considers  the  borrower  rather  as  a  victim  than  an  a^cgressor.    The 

statute  prohibits  usury,  in  order  to  protect  needy  and  necessitous 
persons  from  the  oppression  of  usurers,  who  are  eager  to  take  ad 
vantage  of  the  distresses  of  others,  and  who  violate  the  law  only 
to  complete  their  ruin.     In  such  a  case,  the  maxim  of  potior  est 
conditio  defendentis  has  never  been  applied.    But  the  party  injured 
cannot  recover  any  part  of  the  principal  and  legal  interest;  and  to 
entitle  him  to  maintain  the  action,  he  must  show  that  he  has  done 
all  that  equity  requires.     (JSacon^  Usury y  G.     1  Term  Rep.  153.) 
In  this  case,  had  the  objection  been  made  that  the  principal  was 
unpaid,  the  defendant  in  error  ought  to  have  proved  such  payment. 
But  the  objection  was  not  made ;  and  it  seems  to  me,  that  when 
the  cause  has  been  litigated  on  other  and  different  grounds,  we 
are  to  intend,  by  the  silence  of  the  plaintiff,  in  not  making  the 
objection,  that  the  fact  is,  that  the  principal  and  interest  have  been 
paid.     It  is  a  salutary  rule,  not  to  suffer  an  objection  to.be  made 
[  *  294]        when  the  case  comes  up  for  review,  *which  might  have  been  obvi- 
ated, had  it  been  made  at  the  proper  time.    The  principle  is  sound, 
that  the  court  can  intend  nothing  in  a  special  verdict,  but  what  is 
found  by  the  jury.     (I  Wib.  55.    I  Caines,  64.)     This  case  1  con- 
ceive not  to  be  within  the  rule.     The  excess  beyond  legal  interest 
was  money  to  which  the  plaintiff  in  error  had  no  right ;  it  belonged  to 
the  defendant  in  error  ;  and  he  shows  a  state  of  facts  entitling  him 
to  it.     Now,  what  rebuts  the  justice  and  equity  of  his  case  ?  What 
deprives  him  of  his  right  to  regain  what  has  been  wrongfully  taken 
from  himf    The  fact,  that  the  principal  and  interest  have  not 
been  repaid.     That,  then,  is  matter  of  defence  to  be  shown  on 
the  other  side ;  and  as  the  negative  could  not  be  proved,  it  would 
be  enough  to  state  the  objection,  and  throw  it  on  the  party  to 
prove  payment.     But  when  the  defence  is  not  made,  nor  the  ob- 
jection stated,  the  inference  is,  that  the  fact  did  not  exist.     This 
IS  not  inferring  a  fact ;  but  it  is  rebutting  a  presumption.     We 
are  of  opinion,  therefore,  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Briggs  against  Thompson  and  others. 

lad^tiifur  M'CLELLAN,  for  the  defendants,  moved,  that  the  plaintiff 
ly  paid,  and  Oia  cause  Satisfaction  of  the  judgment  to  be  entered  up  on  the  record 
piSJIuon  of  Se  ^^  ^^^^  cause,  and  that  he  pay  the  costs.  It  appeared  from  the 
defendant,  re-  affidavit,  which  he  read,  that  on  the  15th  of  August^  1815,  the 
kroiiedre  9au  defendants  paid  to  the  plaintiff's  attorney  the  full  amount  of  the 
isfacUon,  the  judgment  which  had  been  entered  up  that  day ;  but  no  satis&ction 
JS? him"!> eSiw  ^^^  entered.  On  the  16th  of  August  last,  one  of  the  defendants 
satisfaction  at  applied  to  the  plaintiff's  attorney,  for  that  purpose,  who  advised 
^'nse^lwd  *to  ^*^^^  Shotwelly  the  real  plaintiff,  (the  suit  having  been  an  action 

(»ay  the  costs  of  the  motion  for  that  purpose. 
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of  trespass  brought  by  Briggs,  who  was  his  tenant,)  that  satisfac-      UTICA^^ 
tion  ought  to  be  entered.     If.  S.  wrote  to  the  plaintiff,  that  the  ^^^^^^J^.^ 
judgment  had  been  paid,  and  that  there  was  no  ^objection  to  the      brooki 
entry  of  satisfaction.     The  defendants'  attorney  then  applied  to       „^- 
the  plaintiff,  Briggs,  and  showed  him  the  receipt  in  full,  and  the       j.  <>  oqc  i 
letters  of  the  attorney  and  fV.  S.,  and  requested  him  to  acknowl-       *-  J 

edge  satisfaction  ]  and  offered  to  pay  all  the  expenses  of  making 
the  acknowledgment  before  a  proper  magistrate  ;  but  the  plaintin 
absolutely  refused  to  comply  with  the  request,  or  to  acknowledge 
satisfaction.  The  notice  of  this  motion  was  given  by  T.  for  him- 
jieif  and  his  co-defendants,  and  served  on  Briggs,  the  plaintiff. 

Per  Curiam.  Take  your  rule,  that  the  plaintiff  acknowledge 
satisfaction  of  the  judgment,  and  that  he  pay  the  costs,  together 
vnth  the  costs  of  the  motion. 

Motion  granted,  (a) 

(a)  Vid.  Mitm/ord  v.  Stocker,  1  Cow.  Rep.  176. 


Brooks  against  Hunt. 

CADYy  for  the  plaintiff,  moved  to  amend  the  judgment  record  Where  judj. 
in  this  cause,  by  striking  out  that  part  of  the  judgment  which  for  the' de^nd" 
awarded  costs  to  the  defendant.  He  said,  that  this  was  an  action  *"*»  °"  *  <'«• 
of  audita  querela,  in  which  there  was  a  demurrer ,  and  judgment  Bcuon  of  audita 
given  thereon  for  the  defendant,  in  August  term  last,  with  costs.    ^"^^  ^  {' 

He  contended,  that  in  audita  querela,  no  costs  can  be  recovered  arainst       th« 
by  either  party :    1 .  Because,  costs  are  only  recoverable  by  stat-  K'li* ?  ^^^' 
ate;  and  the  statute  (I  JNT.  R.  L.  343.  sess.  86.  ch.  96.  sec.  1,  2.)  of     the^^act! 
(b)  gives  costs  only  in  cases  where  damages  are  given.     2.  Be-  ^^^j^i  *^r 
cause  audita  querela  is  a  suit  in  which  no  damages  are  recoverable  S43.)  {b) 
oy  either  party.     It  is  purely  remedial,  and  in  the  nature  of  a  bill 
in  equity.     (2  Sellan's  Pr.  358.    Dyer,  194.) 

If  the  defendant  is  entitled  to  costs  at  all,  it  must  be  under  the 
i2th  section  of  the  act,  which  declares,  '^  That  if  any  person  shall 
prosecute,  in  any  court  of  record,  any  action  wherein,  upon  any 
demurrer  by  either  party  to  the  action,  ^judgment  shall  be  given  [  *  296  J 
for  the  plaintiff  or  demandant;  or  if,  at  any  time  after  such  judg- 
ment, the  plaintiff  or  demandant  shall  sue  any  writ  of  error  on  the 
judgment,  and  the  said  judgment  shall  be  affirmed,  or  the  writ  of 
error  shall  be  discontinued,  or  the  plaintiff  nonsuited  therein,  the  de- 
fendant, in  such  action  of  writ  of  error,  shall  recover  costs  against 
the  plaintiff  or  demandant,  and  have  execution  for  the  same  as  afore- 
said." The  language  of  this  section  is  somewhat  ambiguous,  and 
ought  to  be  construed  so  as  to  harmonize  with  the  first  and  second 
sections  of  the  act ;  otherwise,  a  defendant  may  recover  costs  in  a 
case  in  which  no  damages  could  be  given,  and  the  plaintiff,  had  he 
succeeded,  could  not  have  recovered  costs,  which  could  hardly 
liave  been  the  intention  of  the  legislature. 

lb)  t  Reo.  Stat.  613. 
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UTICA,      Other  on  the  case.    The  judgment  was  by  default,  2ind  damages 
^^^^!^y.^^  were  assessed  generally,  on  a  writ  of  inquiry  ;  so  that,  if  ihe  first 
Tm  Fkoplk   count  wcre  proper,  it  is  impossible  to  ascertain  what  damages 
„    ^'  were  inven  on  the  first  count.  The  second  count  is  not  for  any  ''  mis- 

SON.  conduct  or  default  in  his  office,"  but  merely  for  a  breach  of  prom- 
ise. It  is  not  within  the  terms  of  the  undertaking  of  the  sureties 
of  the  sheriff,  that  they  are  to  be  liable  for  any  thing  but  his 
neglect  of  his  official  duty.  The  second  count  is,  also,  deficient, 
in  not  describing  the  process  on  which  the  sheriff  received  tlie 
money,  the  time  of  the  arrest,  or  in  what  manner  the  sheriff  has  been 
guilty  of  misconduct  in  his  office.  The  time  laid  in  the  second 
count,  of  the  promise  to  pay,  is  in  October^  18S0,  more  than  four 
years  after  the  defendants  had  ceased  to  be  bail. 

J.  C.  SpdiceTf  contra. 

Per  Curiam.  As  to  the  first  point,  there  seems  to  be  no  settled 
rule  of  practice ;  but  it  appears 'to  be  highly  reasonable  and  just, 
that  there  should  be  notice  to  the  sureties,  who  may  have  good 
cause  to  show  why  execution  should  not  issue  against  them.  We 
[  *  300  ]  deny  the  present  motion,  without  *costs ;  but  we  lay  it  down  as  a 
rule,  in  future,  that  notice  must  be  given.  We  are  of  opinion,  that 
interest  may  be  collected  on  the  execution,  against  the  sheriff  and 
his  sureties,  if  the  judgment  was  such  as  would  carry  interest  under 
the  statute.  We  will  stay  the  proceedings  until  the  next  term,  to 
give  the  party  an  opportunity  of  producing  an  affidavit  of  merits. 

Rule  accordihgly. 


The  People  against  Matthewson  and  Wood,  implead- 
ed with  Davis. 

m 

The  party  at  ON  producing  the  record  in  this  cause,  it  appeared,  that  the 
r^^H^irrbMd  action,  was  brought  on  a  bond  given  by  John  S,  Davisy  late  sheriff 
Msiie^may^af-  of  the  county  of  Oswego,  and  his  sureties,  for  the  due  perform- 
l^msttflT^rrff'  ance  of  his  duty  as  sheriff,  pursuant  to  the  statute  ;  and  that  the 
and  his  •lureties,  game  had  bccu  prosccutcd,  by  leave  of  the  court,  at  the  instance 
ihrLniuni*of  o(Barent  fValradt. 

his         original 

i;'^rn«ni  a-  Reynolds^  in  behalf  of  Walradt,  now  moved,  that  the  sheriff  of 
Sr/ with fnirert  the  couuty  of  Oswego  be  directed  to  collect,  on  the  execution  to 
andcost8,ievied  be  issucd  in  this  causc,  the  sum  of  169  dollars  and  93  cents,  being 
Son  to^elsraed  the  amouut  of  the  original  judgment  against  /.  S.  Davis,  at  the 
¥*'"d  h''*"*'*^''  suit  of  B.  fValradtf  for  the  default  of  the  said  sheriff,  in  bis 
tie^"  without  officc,  &c.,  together  with  the  interest  thereon,  from  the  24th  of 
jivingr  a  previ-  October,  1821,  the  day  when  the  said  judgment  was  docketed, 
ffuch  motion  to  and  the  costs  of  suit ;  and  that  the  amount  be  paid  over  to  the 

the  defendants,  said  B,  W, 

Per  Curiam.  As  this  suit  was  brought  at  the  instance  of  Wal-- 
radtj  on  whose  motion  the  action  was  brought  on  tho  sherifl''s 
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Dond,  it  is,  in  that  respect,  distinguishable  from  the  case  of  jF%e      uriCA, 
People  ▼.  BircUalland  others^  just  now  decided.     This  application,  ^^^^^^J^ 
therefore,  may  be  made,  without  giving  previous  notice  to  the  de-      Jacksov 
fendants ;  and  we  grant  the  rule.  ^  ^^* 

Rule  granted. 


'Jackson,  ex  dem.  Corson  and  Sebring,  against  Cairns      [•soi  J 

and  Coles. 

EJECTMEXT  for  lands,  &c.  in  Northfield,  in  the  county  of  where  a  wife 
Richmond^  tr.ed  before  the  chief  justice,  on  the  31st  of  May,  1821.  ]<>»««  ^^  *»«' 

Jacob  Corson  died  seised  and  possessed  of  the  premises  in  ques-  cxocuUon"  *©? 
tion,  and  other  real  estate,  in  1772,  leaving  three  children :  jMcrry,  »  <*«^  of  her 
the  wife  of  John  Simonson ;  Cornelia^  wife  of  Ernest  hinder^  and,  Som  not '  ac- 
after  his  death,  wife  of  James  Duffie,  and,  after  his  death,  wife  of  H"JT^***^  '**• 
Gozen  Ryers;  and  EHzabeth,  wife  of  Jacob  Sebrtng.  Mary,  the  ma|Hsiraie^ac' 
wife  of  Simonsony  died  in  1779,  leaving  two  children,  Cornelia,  ***^'"*[  ***  .5* 
one  of  the  ^ssors  of  the  plaintiff,  and  John  Simomon,  who  is  now  fs^^Slvestld 
living.  Cornelia,  at  the  age  of  19  years,  married  Daniel  Corson,  ^*)«^.  ^^ 
in  1791,  from  whom  she  was  legally  divorced  on  the  4th  of  De-  hosbaDd"  was 
cember^  1810,  by  a  decree  of  the  Court  of  Chancery,  dissolving  the  y*"^^*^  W* 
marriage.  Cornelia  Ryers,  before  her  last  marriage,  and  whilst  wife,  and  the 
she  was  the  wife  of  Duffie,  occupied,  with  her  husband,  the  prem-  J^  ^^^  ^ 
ises  in  question.  She  died  on  the  13th  of  July,  1795,  without  husband^  afier^ 
issue,  and  G.  Ryers  died  in  January,  1802.  Jacob  Sebring,  hus-  ^"**?  coniin- 
band  of'  Elizabeth  Sebring,  the  other  lessor  of  the  plaintifi",  who  8ionofUM?«ad, 
was  married  before  the  death  of  her  sister,  Mrs.  R,,  died  on  the  j!»i«nu»g  it  « 
4th  of  August,  1803.  It  was  proved,  that  Gozen  Ryers  was  in  mLcin^rma- 
possession  of  one  half  of  the  Corson  property,  including  the  prem-  «»«n\  improve. 

r         .  .  -.  ^1      ^«  i«  I  •  •  '^r     5s         T«      y^     mcnls  thereon, 

ises  in  question,  from  the  time  of  his  marriage  with  Cornelia  C,  and,  in  isoo, 
until  his  death,  and  that  his  son,  John  P.  Ryers,  held  possession  «»c««i«*  » 
of  it,  until  after  the  sale  of  it  to  the  defendant.  Cairns,  on  the  7th  landMluown: 
of  August,  1805.  G.  Ryers  claimed  the  property  as  his  own,  by  ^''^J^^, 
purchase  from  Terence  Reilly;  and  such  claim  was  asserted  the  deati  of  his 
before  and  after  the  death  of  his  wife.  Since  the  sale  to  Cairns,  ^^f  ^^  * 
he  has  been  in  possession.  The  other  half  of  the  Corson  property  aneej  and  his 
had  been  held  by  John  Simonson,  and  *those  claiming  under  him,*  [  •  302  ] 
for  many  years,  and  as  far  back  as  the  witnesses  could  remember,  contmaance  in 
C  Ryers  built  several  houses  on  the  part  possessed  by  him,  in  SStdvciseor 
one  of  which  /.  Johnson  lived  in  1796.  hostile  to  the 

The  defendants  set  up  an  adverse  title  and  possession,  and  gave  {2J^ofIhe wife' 
in  evidence;  1.  A  deed  from  Jacob  Sebring,  jun.  and  Elizaoethj  Apartyhav- 
his  wife,  dated  Apnl  2,  1776,  to  John  Simonson,  and  James  Duffie,  S2f«t"''J"rj 
for  600  pounds,  in  fee,  of  one  third  of  all  the  real  estate,  <&c.  of  ev«it,  twenty 
which  Jacob  Corson,  jun.  died  seised,  which  deed  was  duly  ac-  2*2itry  "and 
knowledged  and  recorded.  2.  A  deed  from  Terence  Reilly  to  if  under  legal 
Gozen  Ryers,  dated  January  30,  1788,  in  fee,  of  the  one  half  of  hiTriJlhf  of  S 
all  the  real  estate,  &c.  of  which  /.   C.  jun.  died  seised,  for  the  try    first    ae 

eraed,  he  may, 
thoogfa  twenty  years  have  elapsed,  brin;  his  action  within  ten  years  after  his  disability  is  remoted. 

{i*)  Vide  Martin  r.  Dwelly,  6  WendelTs  Rep.  9.    Doe  ▼.  Hawland,  8  Cow.  Rep.  377. 
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UTICA,  consideration  of  1000  pounds.  3.  A  mortgage  of  the  premnes  in 
^^J^^^^;,^l3;  question,  from  Gozen  Ryers,  dated  September  21,  1792,  to  the' 
JicKsojr  New  Loan  Officers  of  the  county  of  Richmond,  which  mortgage 
was  paid  off  by  Cairns,  on  the  3d  of  April,  1808.  4.  A  mortgage 
of  the  same  premises,  by  Gozen  Ryers,  to  Richard  Wain,  to  secure 
the  payment  of  2000  dollars,  dated  June  5,  1800 ;  and  the  pro- 
ceedings to  foreclose  the  mortgage,  in  diancery,  and  a  deed  of  a 
master,  under  a  decree  of  foreclosure  and  sale,  dated  Angnst  5, 
1805,  to  Cairns,  for  6300  dollars.  5.  A  mortgage  from  John  P. 
Ryers  to  Richard  Wain,  of  thirty-five  acres  of  the  premises,  for 
securing  the  payment  of  1500  dollars,  dated  Jtdy  1,  1802. 

It  appeared,  that  the  declaration  in  the  cause  was  servi^d  on  the 
defendant,  Coles,  the  17th  oi  May,  1817. 

To  rebut  the  defence  of  adverse  title,  the  plaintiff  gave  in  evi- 
dence a  deed,  dated  January  23,  1788,  from  Gozen  Ryers^  and 
Cornelia,  his  wife,  to  Terence  Reilly,  for  one  half  of  all  the  lands, 
dLc.  of  which  Jacob  Corson,  jun.  died  seised,  but  whi^h  was  never 
acknowiedged  by  the  wife ;  nor  was  it  proved  and  recorded  until 
October  27th,  1812;  and  was,  therefore,  read  in  evidence  as  the 
deed  of  G.  Ryers  only. 

A  verdict  was  taken  for  the  plaintiff,  for  three  fourths  of  tl^e 
premises  in  question,  subject  to  the  opinion  of  the  court,  on  a 
case,  with  leave  to  either  party  to  turn  the  same  into  a  special 
verdict. 

f  •SOS]  *Van  WycJc  and  ATGaraghan,  for  the  plaintiff,  contended,  1. 

That  no  adverse  possession  commenced  until  after  the  purchase 
by  Cairns,  under  the  sale  on  the  foreclosure  of  the  mortgage,  in 
Ausrnst,  1805. 

2.  That  the  pretended  title  derived  from  Terence  Reilly,  was  a 
nullity,  Cornelia  Ryers  never  having  acknowledged  the  deed  to  him. 

3.  That  a  husband  cannot,  by  an  act  of  his,  disseise  his  wife  of 
her  lands,  or  work  a  discontinuance  of  her  estate. 

.4.  That   Cornelia  Corson,  one  of  the  lessors,  havinff  brought 
her  action  within  ten  years  after  the  death  of  her  hu^aod,  was 
entitled  to  one  fourth ;  and  the  other  lessor,  Elizabeth  Sebring 
having  also  brought  her  action  within  twenty  years  from  her  bus- 
hand's  death,  was  entitled  to  recover  one  half  of  the  premises. 

They  cited  Adams  on  Ejectm^ent,  38.  note.  2  Salk.  423.  2 
Lord  Raymond,  830.  Buller's  Nisi  Prins,  130.  2  Caines^s  Rep. 
174.  3  Johns.  Cases,  109.  124.  128.  1  Johns.  Rep.  156.  4 
Johns.  Rep.  202.  7  Johns.  Rep.  157.  9  Johns.  Rep.  163.  174. 
10  Johns.  Rep.  143.  13  Johns.  Rep.  555.  553.  16  Johns.  Rep. 
110.     18  JoA/w.  i?e/7.  361. 

G.  Griffin,  for  the  defendants,  contended,  1.  That  it  was  to  be 
presumed,  under  all  the  circumstances  of  the  case,  that  Gozen 
Ryers,  at  the  time  of  his  death,  had  a  legal  title  to  the  premises 
in  question. 

2.  That  there  having  been  an  adverse  possession  of  more  than 
twenty  years,  Elizabeth  Sebring  was  barred,  in  consequence  ot 
her  not  having  prosecuted  her  claim  within  ten  yeaib  aflt.  th^ 
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termination  of  her  coverture.     He  citcti  Jackson  v.  Netvion,  18      UtiCA^^ 
Johns.  Rep.  361.     Jackson  v.  Thomas,  16  Johns.  Rep.  93.     Sly-  ^^J^^^^;.^ 
wrig/U  V.  jPflg'e,  1  ico.  166.  Van  Dyck  v.  Fim  Betiren,  1  Caines^s .    Jackbov 
Jle».  89.  91 .     Ballant.  on  Limit.  23,  24.    6   Comyn's  Dig.  tit.      ^  ^• 
'    in,  F.  1.  G>.  I4rt.  67.  6.    6  Easi,  80.    4   Taunt.  Rep.  826. 


SrcNGGRy  Ch  J.,  delivered  the  opinion  of  the  court.  It  was 
decided  by  this  court,  in  the  cases  of  Jackson  y.  Sears,  (10  Johns. 
Rep.  435.)  and  Jackson  ▼.  Stetens,  (16  Johns.  Rep.  110.)  that  a 
grant  in  fee,  by  the  husband  and  wife,  of  ^he  wife's  land:),  the  [*304  J 
deed  not  being  acknowledged  by  her  according  to  the  statute, 
pas^^d  only  the  husband's  interest,  and  tliat  the  estate,  after  his 
death,  reverted  to  her  and  her  heirs.  At  the  common  law,  the 
alienation  of  a  husband,  who  was  seised  in  right  of  his  wife, 
worked  a  discontinuance  of  her  estate.  This  was  remedied  by 
the  statate  of  32  H.  VIII.  ch.  28.  s.  6.,  and  which  has  been  re-    •  ^ 

enacted  here,  (1  GteenUafe^B  Ed.  L.  N.  Y.  393.)  and  continued 
in  tlie  saceessive  revisions  of  the  statutes.  The  act  was  passed 
the  8d  of  Marckj  1787.  The  2d  section  declares,  that  no  fine, 
feoffment,  or  other  act,  made  or  done  by  the  husband  only,  of 
lands,  the  ioheritanee  or  freehold  of  the  wife,  during  coverture, 
shall  work  a  discontinuance,  or  be  prejudicial  or  hurtful  to  the 
wife,  or  her  heirs ;  but  that  the  wife,  and  her  heirs,  shall  and  may 
enter  into  all  such  lands,  and  hold  the  same  according  to  their 
rights  and  titles  therein,  as  if  no  such  fine,  feoffment,  or  other  act, 
had  been  done. 

The  deed  to  ReiUyy  in  January,  1788,  although  the  wife  joined 
in  it,  was  not  within  this  statute,  for  it  was  an  act  entirely  null 
and  void  as  to  her.  The  statute  intended,  where  the  conveyance 
was  to  divest  her  right,  that  she  should  aliene  according  to  law, 
that  is,  by  a  deed  acknowledged  by  her  before  a  magistrate  thereto 
aothorized.  That  deed,  then,  operated  only  as  a  deed  from  Ryers, 
and  did  not  divest  the  right  of  his  wife,  or  her  heirs. 

When,  therefore,  Reilly  reconveyed  to  Ryers,  the  latter  ac- 
quired no  new  right,  but  was  merely  reinvested  with  his  former 
estate,  the  right  to  the  possession  during  tiie  coverture.  .  Tho 
mortgage  to  the  new  loan  officers,  in  1792,  by  Ryers,  is  open  to 
the  same  remarks.     It  had  no  effect  on  the  wife's  rights. 

It  becomes  wholly  unnecessary  to  consider  the  effect  of  RyersU 
mortgage  to  Wain,  in  June,  1800,  for  this  action  was  brought 
within  seventeen  years  thereafter. 

ComeUa  Ryers  died  in  Juhi,  1795,  and  it  becomes  a  question, 
whether  the  continuance  of  (r.  Ryers  in  possession  from  that  time 
vntil  his  death,  in  January,  1802,  acquired  the  character  of  a  hos- 
tile and  adverse  possession  as  against  the  heirs  of  his  wife.  It^is 
asserted  by  the  defendant's  counsel,  that  hia  possession  became 
hostile  and  adverse  imn]^diately  *afler  the  death  of  his  wife,  and  [  *  305  ] 
they  rely  on  the  feots  of  his  having  erected  buildings  on  the  prem- 
ises as  early  as  1796,  and  his  claiming  the  premises  to  be  his 
property. 

We  must  consider  Mrs.  Ryers  as  entitled  to  that  part  of  the 
Corson  estate  which  she  possessed  before  her  marriage  with  Ryers, 
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UTICA,  2.  That  by  the  practicey  as  it  existed  at  the  time  the  i  tatut« 

^^^^^^\}^  relative  to  judgments  and  executions  was  passed,  an  en*  *.utioi« 
Barrib       *roigfat  be  issued  as  soon  as  it  was  signed,  and  before  it  v  .\s  eiz« 
^'  tered,  or,  in  other  words,  before  the  roU  was  actually  filed      The 

r  *308^       '^ventk  section  of  that  statute  declares,  (1  N.  R*  L.  500.  soJ9.  36, 
'  -'       ch.   50.)    (a)    that  where  any  debt  shall  be  recovered,   4Lc.   it 

shall  be  lawful  for  the  party  in  whose  favor  such  judgment  fhall 
be  given,  to  have  an  execution  against  the  body,  or  the  goods  and 
chattels,  lands  and  tenements,  &c  By  the  second  section  of  the 
same  act,  the  judge  or  officer  tigning  any  judgment,  is  required  to 
set  down  the  day  and  year  of  his  signing  upon  the  margin  of  ^ 
roll  or  record  where  the  same  judgment  shall  be  entered ;  aod  the 
clerks  of  the  courts  are  reqaired  to  mark  on  the  back  of  every  roll 
or  iadgment  Jihd,  the  time  of  filing  the  same ;  and  no  judgment 
shall  affect  any  lands,  &c.,  but  from  the  time  of  the  actual  filing 
of  the  roil  or  record  of  the  judgments  in  their  respective  ofices, 
after  the  same  shall  have  been  signed  as  aforesaid  Now,  the 
judgment  is  perfect  as  soon  as  the  judgment-roll  is  signed  by  the 
judge  or  officer,  in  the  manner  prescribed  by  the  act,  so  as  to  aur 
thorize  the  issuing  of  an  execution  against  the  body  of  the  debtor; 
though  his  lands  cannot  be  affected  until  the  judgment  is  actually 
filed  or  docketed.  It  is  expressly  laid  down  in  the  EngJuh  books 
of  practice,  that  an  execution  may  issue  as  soon  as  judgment  ji 
signed,  (Tidd^i  Pr.  909.  Gilb.  C.  P.  24.  Law  of  Executions, 
43.  Sheridan's  Pr.  299.  Barnes's  noies,  191.)  Tidd  (Pr.  843,) 
says,  **  The  taxing  of  costs  upon  a  posteuy  is  considered  as  signing 
final  judgment,  after  which  execution  may  be  immediately  takop 
out  against  the  defendant's  person  or  goods ;  but  in  order  to 
charge  htm  in  execution,  or  bind  his  lands,  &c.,  or  if  a  writ  of  error 
be  brought,  it  is  necessary  that  the  judgment  should  be  entered  of 
record,  and  docketed,  and  the  jud^meut^roU  carried  to,  and  filed 
in  the  treasury  of  the  court."  (L  Crompton's  Pr.  336.  1  Sellon\ 
Pr.  530,  531.)  The  charging  in  execution  mentioned  by  Tidd  is 
a  very  different  thing  from  issuing  a  ca.  sa.  To  charge  a  defend- 
ant in  execution,  according  to  the  English  practice,  a  committitur 
must  be  entered  on  the  roll ;  and  to  authorize  the  entry  of  such 
committitur^  on  record,  a  commit titur-piece  must  be  filed  with  the 
clerk.     (3  Burr.  Rep.  1841.     1  Crom,pt.  Pr.  377.) 

[  *  309  ]  ^Spencer,  Ch.  J.     It  has  been  the  established  and  invariable 

practice  of  this  court,  for  more  than  thirty  years,  to  require  the 
judgment-roll  to^  be  filed  with  the  clerk,  before  issuing  execution. 
It  is,  tlierefore,  unnecessary  to  take  notice  of  the  practice  of  the 
English  courts.  The  motion  to  set  aside  the  execution  ought  to 
be  granted,  on  the  defendant's  stipulating  not  to  bring  an  action 
for  false  imorisonment. 

Per  totam  Curiam. 

Rule  accordingly. 

(a)  2  jRev.  BtaL  36S. 
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UTICA, 

October,  im 

Skufelt  against  Cramer  and  Simmons.  Ta«pjBorx.x 

Gbaxbal 

IN  EIRKOll,  on  certiorari  to  a  justice's  court.  Shufeli  was  Sks^ioha  or. 
plaintiff  below,  and  proceeded  by  summons,  on  the  return  of  which  "*****'*• 
issue  was  joined.  The  cause  was  adjourned  until  the  14th  of  Jan-  .  When,  aftet 
nary,  at  2  o'clock,  P.  M.  The  defendants  appeared  according  to  jJluci^i"  wm* 
the  adjournment,  and  were  ready  to  proceed.  The  justice  waited  J^e  cause  is  ad- 
until  10  minutes  past  8  o'clock,  P.  M.,  and  then  called  the  parties ;  i^™^ay,  ud 
the  defendants  appeared,  but  the  plaintiff  did  not  appear,  where-  the jusUce waits 
upon  the  justice  gave  judgment  of  nonsuit,  and  adjudged  to  the  after  ^the  time 
defendants  their  costs.  appointed,  for 

the  appearance 
of  tl^e  parties, 

Per  Cartam.     The  justice  %as  bound  to  wait  a  reasonable  time  ^^^^  "  *  «»- 
fer  the  appearance  of  the  parties.     No  case  has  yet  decided  what  JSd    he  ^may 
shall  be  considered  a  reasonable  time.     We  think,  however,  that  proceed  to  call 
waiting  a  full  hour  after  the  time  appointed,  is  giving  a  sufficient  judgmeut  ^'a- 
and  reasonable  time  for  the  appearance  of  either  party.    This  is  in  ffainsi  the  party 
conformity  to  the  practice  on  a  summons  to  show  cause  before  a  JI^^ar5(a)^  *** 
judge.    We  are  of  opinion,  that,  as  a  general  rule,  the  justice  must 
wait  an  hour  for  the  appearance  of  the  parties,  and  that  he  need 
wait  no  longer,  unless  some  excuse,  which  he  shall  deem  reason- 
able, be  shown,  for  giving  further  indulgence.     In  the  *present      [*310] 
case,  there  vf&  no  excuse  for  not  appearing  at  the  end  of  the 
hour  after  the  time  appointed. 

Judgment  affirmed. 

(m)  Yid.  Ik  ffte  MaiUr  of  Pulver,  6  WenddPt  R^.  632.    Gould  v.  Bineflf  1  JJnd.  210. 
uimiher  v.  Cmmavf ,  8  Coio.  i^p.  87* 


I,    iBTi  i  I 


The  People  againsi  The  Justices   of  the  General 
Sessions  or  the  Peace  of  Herkimer  County. 

A  WRIT  of  mandamus  was  issued,  at  the  last  term,  directed  to  ^  A  general 
tbe  justices  of  the  General  Sessions  of  the  Peace  of  Herkimer  ml^midcr  ^ 
ceanty,  coouiianding  them  to  render  judgment  on  the  verdict  seal  of  the  court, 
found  on  tbe  trial  of  James  Boyle,  in  that  court,  on  an  indictment  1^  -^summon 
fiw  pequry,  ov  show  cause,  &c.  From  the  return  to  the  menda-  f^<i  ^  p^' 
muis^  it  appeared,  that  B.  pleaded  not  guilty,  and  was  tried  in  irid'^of  LI  the 
Duember  last,  and  the  jury  found  a  verdict  of  guilty ;  on  which  ""'^'v^^^ij 
judgment  was  suspended  by  the  court  until  May^  when  his  counsel  before  acourto^ 
odoved  in  arrest  of  judgment,  on  the  ground  that  no  writ  of  venire  general  sessioai 
facias  has  been  issued  to  the  sheriff  of  Herkimer  to  summon  a  turaeJ^^h'the 
jury  to  try  the  issue  of  traverse  on  the  indictment.  It  appeared,  P*"*^'lS^J"^J? 
that  a  precept,  under  the  seal  of  the  court,  tested  the  30th  of  mumerc^irected 

by  the  11th  sec- 
of  the  act  of  February,  1813,  [l  N.  R.  L.  325.  sesa.  36.  ch.  4.)  {b)  is  sufficient ;  aod  there  need  not  be  a  oe- 
rr  in  each  partictdar  canse^ 

Where  ^ncb  nenirt  is  tested  ont  of  tenn,  tbe  Court  of  Sessions  may  amend  it,  it  being  a  mere  clerical  mistake 
A  person  convicted  cannot  take  advantage  of  such  mistake,  in  arrest  of  judgment 

(by  ft  Rm,  Stat.^W, 
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imcA^^  November^  1921,  was  issued  to  the  sheriff,  to  summon  twenty-frur 

^^^^^^^^J^  good  and  lawful  men,  to  serve  as  a  grand  inquest,  &c.,  and  alo 

TBKPxorLs   thirty-six  good  and  lawful  men,  &c.  *'  to  make  a  jury  for  the  trial 

^    ^-  of  such  causes  as  should  then  and  there  be  tried,  <tc."   The  sheriff 

Bistioirs  or   returned  the  writ,  with  two  panels  annexed,  one  containing  the 

iiKRKiMKR.    names  of  twenty-four  grand  jurors,  and  the  other  the  names  of 

thirty-six  petit  jurors,  certified  under  the  hand  of  the  clerk  ;  and 

that  the  jurors  had  been  regularly  summoned  by  him ;  and  their 

names  had  been  regularly  drawn  from  the  jury  box  kept  in  the 

office  of  the  clerk  of  the  Court  of  C.  P.  of  U.    The  counsel  for 

the  prisoner  objected,  that  the  general  precept  to  summon  a  juiy 

for  all  issues,  was  insufficient ;  and  because  the  certificate  of  the 

clerk  to  the  panel,  which  was  dated  the  23d  of  November,  ]821, 

t>eing  out  of  term,  was,  therefore,  irregular  and  void.     The  Court 

of  Sesf ions,  on  both  ^grounds,  considered  the  trial  irregular,  and 

arrested  the  judgment :  and  they  stated  this  to  be  the  cause  why 

they  had  not  proceeded  to  render  judgment  on  the  verdict 

Ford  (D.  A.)  now  moved  for  a  peremptory  mandamus.      He 
said  the  only  question  was,  whether  the  trial  of  B.  was  irregular, 
because  no  venire  was  issued  to  try  that  particular  traverse.     Tbe 
case  of  The  People  v.  M^Kay  (18  Johns.  Rep.  212.)  was  decided 
upon  the  general  ground,  that  the  '^  act  for  regulating  trials  of 
issues,  and  for  returning  able  and  sufficient  jurors,"  (1  N.  R.  L. 
328.  sess.  36.  ch.  4.)  (a)  and  the  '*  act  concerning  circuit  courts 
and  sittings,  and  the  courts  of  oyer  and  gaol  delivery,"  (1  ^ 
R,  Li,  335.  sess.  36.  ch.  Qi^^  must  be  considered  in  pari  materia; 
and  as  the  latter  act  declared,  in  terms,  that  the  district  attrrney 
shall  issue  a  warrant  under  the  seal  of  the  Supr^e  Court,  to  the 
sheriff,  &c.,  the  trial  in  that  cause  was  irregular,  as  no  such  war- 
rant  had   been  issued.     The  present  case  was  in  the  Court  of 
General  Sessions  of  the  Pead^e,  and  the  first  act  only  was  to  be 
taken  into   consideration.     He  contended,  that  it  had  been  the 
long  established,  and  invariable  practice  of  the  district  attorneys, 
in  the  several  counties,  to  issue  general  warrants  to  the  sheriffs,  for 
summoning  jurors  for  the  Courts  of  Sessions,  to  try  all  the  causes, 
instead  of  issuing  a  venire  in  each  particular  cause.     He  said,  that, 
the  act  (1  iV.  it.  L.  328.)  (a)  required  the  clerk  '^  to  make  out  and 
certify  under  his  hand,  a  panel  of  the  names  of  the  jurors,  so  drawn 
out,  with  their  respective  places  of  abode  and  additions,  and  deliver 
the  same  to  the  sheriff,  or  officer  whose  duty  it  shall  be  to  summon 
the  several  persons,"  &c.     This  certificate  is  the  act  of  the  clerk, 
and  there  is  nothing  in  the  statute  which  requires  that  it  should  be 
tested  in  term,  or  sealed. 

Liftichf  contra,  said,  that  at  common  law,  a  venire  was  essentially 
requisite  to  authorize  the  sheriff  to  summon  a  jury.  In  the  case 
of  TTie  People  v.  MKay^  it  was  contended,  that  the  eleventh  sec- 
tion of  the  act  of  the  2'5th  of  February,  1813,  (1  JV.  R.  L.  325. 
328.)  (a)  dispensed  with  the  necessity  of  issuing  a  venire  in  each 
cause;  but  the  court  decided,  that  a  venire  was  requisite.     By  the 
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Motion  granted. 


V. 

Whitb. 


I6th  section  *of  the  act,  (I  N,  R.  L.  339.)  grand  and  petit  jurors      utica, 
are  required  to  be  summoned  by  the  sheriff;  and  the  court  held,  ^^^^[^^,,1^ 
that  a  venire  was  necessary  for  that  purpose.     The  sheriff  is  re-      Jackson 
quired,  in  the  same  terms,  to  summon  jurors  for  the  General  Ses- 
sions of  the  Peace  ;  and  of  course  a  venire  was  necessary.    As  tiiis 
is  not  an  application  by  the  prisoner  himself,  he  cannot  be  again 
tried  for  the  same  offence  ;  and  if  the  court  should  be  of  opinion, 
that  the  Sessions  were  right  in  arresting  judgment,  the  defendant, 
who  is  now  in  prison,  ought  to  be  discharged. 

Again  ;  if  the  precept  set  forth  in  the  return  is  to  be  considered 
as  a  venire,  it  is  void,  for  being  tested  out  of  term. 

Per  Curiam,  The  eleventh  section  of  ^'  the  act  for  regulating 
trials  of  issues,  and  for  returning  able  and  sufficient  jurors,"  (1  iv. 
JL  L.  325.  sess.  36.  ch.  4.)  (o)  supersedes  the  necessity  of  a 
venire  in  each  particular  cause.  In  the  case  of  The  People  v. 
MKatfj  which  was  in  the  oyer  and  terminer y  there  was  no  venire  at 
all ;  for  the  paper  purporting  to  be  a  venire,  not  having  the  seal  of 
the  coart,  was  cotisidered  a  nullity.  But  the  general  venire  in  this 
case  was  under  sealy  and  was  regularly  returned  with  the  panels 
ef  jurors  annexed.  And  though  it  may  l^ave  been  tested  out  of 
term,  it  was  not,  therefore,  void ;  but  the  Court  of  Sessions  had  the 
power  to  amend  it,  by  altering  the  teste  to  the  last  day  of  the 
preceding  court,  it  bemg  the  mere  act  of  the  clerk ;  and  the  de- 
fendant in  the  court  below  could  not  take  advantage  of  such  an 
error  or  irregularity,  in  arrest  of  judgment. 


(a)  2  Rev.  Stai.  411. 


^Jackson,  ex  dem.  Russell,  against  White. 


[*313] 


EJECTMENT  for  lot  No.  41,  in  the  north-east  quarter  of  the  ^^^^'  |;J^^ 
town  of  Columbus,  in  the  county  of  Chenango,  tried  before  Mr.  in  iT74jaadre- 
Jnstice  Van  Ness,  at  the  Chenango  circuit,  in  June,  1821.  ^^  ^  ^^ 

The  plaintiff  gave  in  evidence  letters  patent,  dated  May  27th,  an  officer  in  the 
1791,  to  Robert  Edmonston,  for  the  north-east  quarter  of  the  ^-^^^^  "J^^- 
seventeenth  township  on  the   Unadilla  river,  (now  the  town  of  arresiedinme, 

Columbus,)  affect  to  the 

J.  Aitcheson,  a  witness  for  the  plaintiff,  testified,  that  he  was  American  revo 
well  acquainted  with  the  family  of  Robert  Edmonston,  and  that  he  l^^'^^ij^^^y^oi 
died  in  Chreat  Britain,  about  the  year  1792,  leaving  three  children,  the    beginninfr 

of  Sepietnber. 
1776,  a  prison- 
er, on  his  parole,  and  remained  snch  prisoner,  at  Albany,  nntil  December  or /anttary  foUowing^,  waitine  for  a 
pMMMft  to  join  his  regiment,  when  he  either  joined  the  Bniieh  army,  or  went  to  England,  where  he  died  about 
the  jef  1800,  being  then  a  jeneral  in  the  Bntish  annj  :  HeULy  that  tV.  £,  never  became  a  citizen  of  this  state, 
after  it  had  thrown  off  its  altegiance  to  Great  Britain,  and  become  a  sovereign  and  independent  state  j  bat  that 
ke  coatiaued  a  British  sabject,  so  that  he  could  not,  by  reason  of  his  alienage,  take  lands  in  this  slate,  by  descent, 

■B  his  hrwfhcr,  who  died  in  1792.  .        

Altboagh  the  convention  of  delegates  of  this  state,  on  the  9th  of  July,  1776,  adopted  the  declaration  oi  mde- 
knee,  and  there  were  committees,  or  temporary  bodies  of  men  who  took  charre  of  the  public  safety,  there 
oo  regular  organized  government,  or  any  executive,  legislative  or  judicial  aathority  of  the  state,  until  the 
»iioa  of  the  constittition,  on  the  20in  of  April,  1777. 
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tmCA,      Samuel  B.,  IXzabeth  Frtmcet,  (now  the  wife  of  George  Bididy) 
^^Jjil^J^^J^*  and  Andrew^  all  of  whom  were  born  m  Great  Britain^  where  they 
Jacksoh      have  always  resided,  except  Andrew^  who  came  into  this  state  in 
Write       ^^  ^^  ISU-     That  Robert  E.,  at  the  time  of  his  death,  left  two 
sisters,  Grace  and  Eleanor,  and  one  brother,  WiUiam,  all  of  them 
born  in  Cheat  Britain ;  and  none  <^  them,  except  WUliam,  eivet 
resided  in  this  country.     That  Grace  died  in  the  life-time  of  IVil' 
liam,  without  issue  ;   William  died  in  London,  about  twenty  years 
ago,  and  was,  at  the  time  of  his  death,  a  general  in  the  British 
army ;  that  Eleanor  is  still  living.    The  plaintiff  then  save  ia  evi- 
dence a  deed  from  Eleanor  E,,  Samnel  B.  £.,  George  Biddel^^Bnd 
Elizabeth  Frances,  his  wife,  and  Andrew  JS.,  to  the  lessor  of  the 
plaintiff,  dated  April  27,  181^,  for  lots  39,  40,' 41,  42,  and  43,  as 
designated  on  a  map  made  for  the  said  William  Edmonston  in  AV 
ffetnber,  1796. 

John  Frank,  a  witness,  testified,  that  he  knew  WWi^an  Edmon- 
ston, who  lived  on  his  farm,  called  Mount  Edmonston,  on^  the 
[  *314]  Unadilla  river,  before  the  revolutionary  war;  ''^tbat,  itt  1776,  the 
witness  was  a  member  of  the  committee  of  safety,  in  the  town  of 
German  Flatts;  end  the  committee,  in  that  year,  caused  W.  £., 
who  was  a  major  in  the*  British  service,  to  be  arrested, tas  a  disaf- 
fected person,  and  he  was  sent  to  Albany,  where  he  remained^  as 
the  witness  was  informed,  during  the  ensuing  winter;  and  the 
witness  believed,  that  he  was  arrested  after  the  declaration  of 
independence.  Another  witness  testified,  that  she  saw  WiUiam 
K,  in  the  fall  of  the  yew  1776,  at  the  German^  Fletts ;  that  he 
came  there  on  his  way  to  Albany.  That  she  knew  the  time,  as  it 
was  after  the  birth  of  her  eldest  child,  who  was  born  the  I9th  of 
August,  1776.  Another  witness  testified,  that  he  saw  William  E 
in  Albany,  the  latter  end  of  August,  or  beginning  of  September, 
1776,  and  was  informed  by  him  that  he  had  just  arrived,  and  was 
a  prisoner  on  his  parole  ;  that  he  again  saw  W.  E.  in  Albany,  in 
December  or  JanuaTy -fallowing,  and  was  told  by  him,  that  he  was 
waiting  for  a  passport  to  join  his  regiment.  This  evidence,  as  to 
the  residence  of  W.  E.  in  this  state,  was  object^d  to  by  the  de* 
fendant's  counsel,  but  the  objection  was  overruled  by  the  judge. 

A  witness  {Cannon)  for  the  defendant  testified,  that  be  passed, 
through  Albany,  in  M(^f  or  June,  1776,  on  his  way  tp  JjuJce  George, 
and  heard  that  Major  Edmonston  was  there,  and  complained  of 
being  made  a  prisoner  ;  but  he  did  not  see  him ;  the  witness  said, 
that  on  his  way  to  Lake  George,  he  met  the  American  troops  on 
their  retreat  from  Canada. 

The  defendant  read  in  evidence  an  act  of  the  legislature,  en- 
titled, '^  An  act  for  the  relief  of  the  children  of  the  late  Robert 
Edmonston,^^  passed  March  29th,  1816;  and,  also,  the  decision  of 
the  chief  justice  and  surveyor^general,  made  in  pursuance  of  the 
act,  by  which  it  was  decided,  that  the  defendant  was  an  actual 
settler  on  lot  No.  41,  the  premises  in  question,  under  the  said  act 
and  that  the  children  of  the  said  Robert  E.  should  convey  the  said 
lot  to  the  defendant,  on  the  terms  mentioned  by  that  decision,  from 
which  it  further  appeared,  that  Andrew  Edmonston^  in  behalf  of  the 
22^1 


OF  THE  STATE  OF  NEW-YORK.  314 

idiildren  of  Robert  Edmonston,  attended  with  his  counsel,  before  the  utica, 

chief  justice  and  surveyor-general.  October,  list^. 

*This  evidence  was  objected  to  by  the  plaintiff's  counsel  but  ^""jl^^^Iii^ 

admitted  by  tlie  judge.  v. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  ^  #0^6;  i 

the  court,  on  a  case  coiitaiDing  the  facts  above  stated,  with  liberty  ■■     "^'^  I 
to  either  party  to  turn  the  same  into  a  special  verdict.    * 

H.  Campbellj  for  the  plaintiff.  He  contended,  1 .  That  William 
Kdjitunstonj  being  a  freeholder  in  this  state  until,  and  after  the 
I6ih  oFJuly^  1776,  owed  allegiance  to  the  state,  and  was  a  citizen 
therrof,  aisd  had  capacity  to  take  and  hold  lands  by  descent.  On 
the  IbiJi  of  Jtily,  1776,  the  convention  of  the  state,  whose  pro- 
ceeding are  declared  by  ihe  constitution  to  be  part  of  the  laws  of 
the  land,  '*  resolved  unaaimously,  that  all  persons  abiding  within 
the  slate  of  New^Yorky  and  deriving  protection  from  the  laws  of 
the  same,  owe  allegiance  to  the  said  laws,  and  are  members  of  the 
state."  Th6  case  of  Mllvaim  v.  Cox,  (2  Cranch's  Rep.  280.  4 
Cranch's  Rep.  209.)  which  was  similar,  in  almost  every  respect, 
to  the  present  case,  is  decisive  on  this  point.  The  acts  of  the 
government  of  this  state  are  equally  strong  as  those  of  New- Jersey y 
in  asserting  its  claim  to  the  allegiance  of  those  persons  who  were 
inhabitants  of  the  state.  They  are  all  in  perfect  accordance  with 
the  ordinance  of  the  1 6th  of  July  (a)  For  instance,  the  declaration^ 
or  ordinance  introduced  by  Mr.  Jay,  May  10,  1777,  and  passed 
unanimously,  offered  a  ^'  free  pardon  to  such  of  the  subjects  of 
this  state  as,  having  committed  treasonable  acts  against  the  same, 
shall  return  to  their  allegiance  ;"  and  ^that  ordinance  recites,  that  [  *  316  | 
"  divers  subjects  of  this  state  have  been  seduced  from  their  allegi- 
ance to  the  same,  by  the  acts  of  subtle  and  wicked  emissaries  from 
the  enemy ;"  and  offers  them,  on  their  taking  the  oath  of  allegiance, 
a  full  and  free  pardon  ;  and  that 'they  be  restored  to  a  participation 
of  all  the  rights  and  privileges  appertaining  to  the  good  people  of 
this  state. 

2.  The  descent  from  William  EdmojistoJiy  being  after  the  treaty 
of  1794,  between  the  United  States  and  Great  Britain^  is  within 
the  provisions  of  the  ninth  article  of  that  treaty,  and  protected  by 
It.  It  may,  perhaps,  be  objected,  that  William  Edmonston  could 
not  be  w[i  American  citizen  in  1792,  and  a  British  subject  in  1794, 
and  at  his  death.  But  there  is  nothing  repugnant  or  inconsistent 
in  his  being  both.  He  was  bom  in  Great  Britainy  and  after  he 
left  this  t^tatc,  he  resided  in  his  native  country.  According  to  the 
English  laws,  he  owed  perpetual  allegiance  to  that  country,  as  a 
natural  born  subject ;  and  if  the  laws  of  this  country  imposed  on 

(a)  A  copy  of  this  ordinance,  handed  to  the  court  by  the  counsel,  was  as  follo^y3  :  "Re- 
folved,  unanimously,  that  all  persons  abiding  within  the  slate  of  Netc-  Yorkj  and  deriving  pro- 
lection  from  the  laws  of  the  same,  owe  allegiance  to  the  siud  laws,  and  are  memiiers  of  this 
stale;  and  that  all  persons  passing  through,  visiting,  or  making  a  temporary  stay  in  the  said 
stale,  being  entitled  to  tlie  f)roteclion  of  lite  laws,  during  the  time  of  such  passage,  visitation, 
•r  temporary  stay,  owe,  during  the  same  time,  allegiance  tJicreto. 

V  That  all  persons  memliers  of,  or  owiug  allegiance  to  this  stale,  as  before  described,  w'ho 
shall  war  against  the  said  stale,  within  the  same,'  or  be  adherent  to  the  king  of  Great  Britain, 
or  others,  llie  enemies  of  the  said  state,  witliin  tlie  same,  giving  him  or  them  aid  and  comfon, 
are  guilty  of  treason  ajgainst  the  state ;  and  being  thereof  convicted,  shall  suffer  tiie  pains 
and  penalties  bf  dcaili/' 
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UTICA,      him  a  new  allegiance,  it  did  not  destroy  his  natural  allegiance, 

^^^r^^}^  while  he  remained  in  the  British  dominions,  nor  prevent  his  being 

Jackson      &  British  subject.     If  he  had  the  right,  before  the  treaty,  which 

^^.  ^*  other  British  subjects  had  not,  that  cannot  take  away  his  right, 

acquired  in  common  with  other  British  subjects,  under  the  treaty. 

The  treaty  is  a  compact  between  the  two  nations,  and  is  to  be 

construed  according  to  the  understanding  of  the  contracting  parties. 

There  can  be  no  doubt,  that  William  Jldinonston  was  considere<l 

by  the  British  government,  in  1794,  as  a  British  subject,  for  whom 

provision  was  made  in  that  treaty.     If  so,  he  must  be  deemed  by 

,  this  court  a  British  subject,  for  the  purposes  contemplated  by  the 

contracting  parties  to  the  treaty.     The  decisions  of  the  English 

courts  are  in  accordance  with  this  doctrine.    In  Marryat  ▼.  Wilson^ 

(1  Bos.  and  PulL  430.)  the  Court  of  Exchequer  Chamber  decided, 

that  a  natural  born  British  subject,  who  had  become  a  naturalized 

citizen  of  this  country,  either  before  or  after  the  declaration  of 

independence,  was  to  be  considered  as  an  American  citizen  ;  so  as 

to  entitle  him  to  the  benefits  of  the  provisions  of  the  treaty  of  1794, 

in  regard  to  the  trade  with  the  East  Indies. 

[  •  817  ]  ^H.  Van  Der  Lyn,  contra,  contended,  1.  That  the  premises  in 

question,  on  the  death  of  Robert  E.,  in  1792,  escheated  to  the 
state,  on  account  of  the  alienage  of  his  children.  (Calvin's  case, 
7  Co.  25.  a.  Jackson  v.  Lunn,  3  Johns.  Cases,  109.  120.)  There 
is  a  distinction,  in  this  respect,  between  a  purchase,  and  a  taking 
by  descent.  In  case  of  a  purchase,  the  alien  holds  until  office 
found:  but  where  an  alien  dies  seised  of  land,  the  law,  qua  nihil 
frustra,  will  not  give  the  land  to  an  alien  heir,  who  cannot  keep 
it.  (I  Ventris,  417.  1  Bos.  and  PulL  48.  Fairfax  v.  HunierU 
Lessee,  7  Cranch,  603.  621.     7  Term  Rep.  98.) 

2.  Admitting  William  E.  to  have  been  antenatus,  or  born  pnder 
a  common  allegiance,  before  the  American  revolution,  yet  it  has 
been  settled  that  a  British  subject,  born  before,  cannot,  since  tfie 
revolution,  take  lands  by  descent  in  this  country.  (Fairfax  v. 
Hunter's  Lessee,  7  Cranch,  603.  620.  Kelly  v.  Harrison,  2  Johns. 
Cases,  29.     Dawson  v.  Godfrey,  4  Cranch,  321.) 

3.  William  E.  cannot  be  considered  as  a  citizen  of  this  state,  in 
consequence  of  his  being  here  after  the  declaration  of  independ- 
ence. From  the  evidence  of  the  witness.  Cannon,  it  is  most  prob- 
able, that  he  was  arrested  in  May,  1776 ;  but  admitting  that  his 
arrest  was  after  the  9th  of  July,  yet,  being  a  natural  born  subject 
of  GrecU  Britain,  he  had  a  right,  at  the  commencement  of  the 
revolution,  to  dissent  from  it,  and  the  declaration  of  independence, 
and  to  adhere  to  his  allegiance  to  the  king  of  Great  Britain ;  and  the 
evidence  shows,  that  he  exercised  that  right,  and,  therefore,  never 
became  a  citizen  of  this  state.  In  Chapman's  case,  decided  in  the 
Supreme  Court  of  Pennsylvania,  in  1781,  (I  Dallas,  53.)  Chief 
Justice  jM'JJTean,  fully  recognizes  this  right  of  the  minority,  in  case 
of  a  revolution  or  change  of  government.  So,  in  1795,  in  the 
case  of  Caignet  v.  Pettit,  (2  Dallas^  234.)  the  same  court,  in  the 
case  of  a  Frenchman,  admit,  that  he  had  an  undoubted  ri^ht  to 
dissent  from  the  revolution,  and,  as  a  member  of  the  minority,  to 
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refuse  his  allegiance  to  the  new  government,  and  withdraw  from       ITJICA, 
the  territory  of  France.     The  only  question  is,  whether  fV.  E.  did  ^^1^^!^;^^ 
dissent  from  t!ie  revolution,  within  a  reasonable  time,  and  quit  the      Jackson 
coantry.     It  appears,  that  as  early  as  August^  *1776,  he  was  ar-      •y^- 
rested  as  a  dangerous  and  disaffected  person,  holding  a  commis-       r  «  oio-i 
sion  in  the  British  army,  and  was  detained,  as  a  prisoner  on  his       ^  ^ 

parole,  until  December  following,  when  he  was  either  exchanged  as  a 
prisoner  of  war,  or  permitted  to  return  to  England, 

4.  At  the  time  of  IV,  Es.  arrest  in  1776,  the  colony  of  iVcw- 
York  had  no  government,  no  executive  or  legislature,  duly  con- 
stituted by  the  people ;  for  the  constitution  of  this  state  was  not 
adopted  until  Aprils  1777.  He,  therefore,  could  not  be  a  subject 
of  the  colony.  Where  there  is  no  government,  there  can  be  no 
allegiance.  Every  thing,  at  that  time,  was  in  disorder  and  con- 
fusion. The  people  were  in  transitu  from  the  condition  of  a  colony, 
to  that  of  an  independent  state:  and,  during  that  period,  New- 
York  retained  the  name  of  a  colony.  The  declaration  of  inde- 
pendence worked  a  dissolution  of  government ;  the  acts  of  assembly, 
and  the  common  and  statute  law  of  England,  were  no  longer  in 
force,  and  were  not  revived,  until  the  constitution  of  the  state  was 
adopted.  No  laws,  passed  subsequent  to  the  arrest  and  departure 
of  fV.  E.  from  the  state,  could  have  any  operation  as  to  him. 

5.  Laws  of  the  state,  passed  as  late  as  1778  and  1781,  recognize 
the  right  of  the  loyalists  to  refuse  to  become  citizens  of  the  state. 
(1  Greenl.  Ed.  Laws,  22.  43.  Sess.  1.  ch.  47.  Sess.  4.  ch.  33.) 
If,  then,  W.  E.  had  continued  in  the  state,  as  late  as  1781,  he 
would  have  had  the  right  of  electing  to  continue  a  subject  of  the 
lung  of  Great  Britain,  and  of  being  sent  home  as  a  prisoner  of 
.var. 

6.  But  admitting  even  thai  JV.  E.  was  an  American,  at  the  time 
of  his  departure  to  England,  we  contend,  that  the  premises  in 
question,  on  his  death,  in  1801,  escheated  to  the  state,  and  did 
not  descend  to  his  sister  and  the  children  of  his  brother  Robert, 
by  reason  of  their  alienage.  In  answer  to  this  objection,  the  plain- 
tiff relies  on  the  9th  article  of  the  treaty  of  1794,  between  Great 
Britain  and  the  United  States.  But  that  treaty  was  intended  to 
secure  British  subjects,  holding  lands  in  the  United  States,  from 
the  consequences  o£  alienage,  and  to  enable  them  to  sell,  grant  and 
devise  the  same,  as  if  they  were  native  American  citizens.  Amer- 
ican citizens  did  not  require  the  protection  of  an  article  *of  the  f  •SIO  | 
treaty,  to  remove  the  obstacle  of  alienage,  which,  as  to  them,  did 

not  exist,  and  invest  them  with  the  rights  of  native  citizens,  which  • 
they  already  possessed.  If,  therefore,  JV.  E.  acquired  a  title  to 
the  premises  in  question,  by  descent,  on  the  death  of  his  brother 
Robert,  in  1792,  and  the  treaty  of  1794  had  never  been  made,  he 
would  have  continued  to  hold  the  lands,  as  a  native  citizen,  until 
his  death.  The  9th  article  of  the  treaty  has,  then,  no  application 
to  the  case  of  American  citizens.  And,  if  TV.  JE.  did,  in  truth, 
hold  the  premises  in  question,  at  the  date  of  the  treaty  of  1794,  as 
a  native  American  citizen,  according  to  the  laws  of  this  state,  he 
could  not,  at  the  same  time,  have  held  them  as  an  alien,  and  sub- 
ject of  Great  Britain.     While  a  person  in  the  United  States  is 
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regarded  as  a  citizen,  he  never  can  cease  to  be  so  regarded,  until 
he  has  expatriated  himself,  and  become  the  subject  of  another  gov* 
ernment.     {Fish  v.  Stoughtoriy  2  Johns,  Casesy  407.) 

Again,  the  dissolution  of  the  British  government  in  America^ 
and  the  erection  of  a  new  and  independent  government,  absolved 
all  the  citizens  of  the  new  government  from  their  allegiance  to 
Great  Britain ;  and  by  the  treaty  of  peace  of  1783,  Great  Britain 
recognized  the  independence  of  the  United  States,  and  of  all  its 
citizens,  among  whom  W.  E.  would  be,  of  course,  included.  (3 
Dallas,  224.  1  Bac.  Abr.  129.  1  Woodes.  382.)  If  fV.  JE., 
therefore,  be  considered  as  a  citizen  of  iVetr-  York,  he  was  absolved 
by  the  British  government  from  his  natural  allegiance  to  that  gov- 
ernment, and  could  not,  without  some  act  of  denization  or  natu- 
ralization, become  again  a  subject  of  Great  Britain, 
'  The  treaty  of  1794  does  not  determine  who  were  British  sub- 
jects or  American  citizens,  but  leaves  that  question  to  be  deter- 
mined by  the  laws  of  the  respective  governinents.  (4  ^Cranch^  214.) 
It  would  be  strange  that  a  native  American  citizen  should  be  con- 
sidered, in  an  American  court,  as  holding  lands  in  the  United 
States,  not  as  a  citizen  of  his  own  country,  but  as  a  subject  of 
Great  Britain :  for  he  must  be  considered  as  holding  the  land  as 
a  British  subject,  before  the  9th  article  of  the  treaty  can  be 
made  applicable  to  his  case.  Those  British  subjects  who  held 
lands  in  the  United  States,  as  aliens,  were,  by  the  9th  article  of  the 
treaty,  to  be  •considered  as  native  citizens,  so  far  only  as  respect- 
ed those  lands,  and  the  legal  remedies  incident  thereto ;  but  in  all 
other  respects,  they  continued  aliens.  If  JV.  K,^i  the  date  of  the 
treaty,  was  an  American  citizen,  he  must,  notwithstanding  that 
treaty,  be  considered  as  holding  his  lands  as  an  American  citizen. 
(Jackson,  ex  dem,  Folliard  and  another,  v.  Wright,  4  Johns,  Rep, 
75.  79.) 

The  case  oi  Marrvat  v.  Wilson  (1  Bos.  fy  Pull  442.  S.  C.  8 
Term  Rep.  31.)  has  been  cited  by  the  plaintiff's  counsel,  to  show 
that  a  natural  bom  British  subject,  who  has  become  an  American 
citizen,  is  considered  in  England,  in  regard  to  their  navigation 
laws,  as  an  American  citizen.  That  case,  however,  supports  the 
position  for  which  we  contend,  that  an  expatriated  subject,  who 
has  become  the  subject  of  another  state,  is  to  be,  thereafter,  re- 
garded in  his  native  state  as  the  subject  of  his  adopted  country. 
England,  notwithstanding  her  feudal  maxim,  nemo  patriam  in  qua 
natus  est  exuere,  nee  legentice  debitum  ejurare,  possit,  is  in  the  habit 
of  violating  that  maxim,  and  of  adopting  the  natural  born  sub- 
jects of  other  countries.  Chief  Justice  Syre  might  well  put  into 
the  mouth  of  the  Englishman,  to  say,  "  I  violated  no  law  of  my 
parent  state,  in  procuring  myself  to  be  received  a  subject  in  the 
United  States,  She  encourages  the  practice,  for  she  herself  adopts 
the  subjects  of  other  states.  Why  then  are  the  fruits  of  my  adoption 
to  be  withheld  from  me  ?"  Besides,  it  has  been  shown,  that  the 
independence  of  the  United  States  absolved  all  its  citizens  from 
their  former  allegiance  as  natural  born  subjects  of  Great  Britain; 
and  consequently,  W.  E,,  if  he  became  a  citizen  of  this  state,  by 
the  declaration  of  independence,  could  not  thereafter  be  consid- 
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ered  s  suliject  of  Great  J?,  itain,  by  reason  of  his  birth  in  England.      utica, 
Ii  was,  therefore,  out  of  the  power  of  Great  Britain^  at  the  date  of  ^*^^*^»  ^®^ 
the  treaty  of  1794,  to  claim  W.  JEJ.  as  a  subject,  after  having  ratified      Jacxsoit 
and  confirmed,  by  the  treaty  of  1783,  the  independence  of  the       «.^- 
United  States.     Chief  Justice  Ei/re,  m  Marryat  v.  Wilson,  says, 
**  By  the  way,  I  do  not  understand  upon  what  ground  the  case  of 
Butler  was  distinguished  from  ColleVs  case,  unless  it  be  that  But- 
ler has  been  expressly  discharged  from  his  allegiance  by  act  of 
parliament,  in  consequ3nceof  our  acknowledging  *the  independence       [  *  321  ] 
of  the  United  States.'*^     The  facts  were,  that  Butter  was  domiciled 
in  the  United  States  before,  and  Collet  after  the  declaration  of  in- 
dependence.    Mo5t  clearly,  the  United  States  could  not,  without 
surrendering  their  sovereignty  and  independence,  permit  any  per- 
son who  became  a  citizen,  at  the  declaration  of  independence,  to 
be  afterguards  claimed  by  Great  Britain  as  a  subject,  on  the  ground 
of  his  having  once  owed  a  natural  allegiance  to  that  country. 

We  contend,  therefore,  that,  whether  tV,  E.  was  or  was  not  an 
American  citizen,  the  plaintiff  is  not  entitled  to  recover. 

Spew CER,  Ch.  J.  I  consider  these  facts  as  proved :  that  WiHiam 
Eimonston  came  from  England  to  this  state  in  1774,  at  which  time 
he  was  a  major  in  the  British  service.  In  1776,  he  was  arrested 
by  direction  of  the  committee  of  safety,  in  the  town  of  German 
Fl(ttts,  as  a  person  disaffected  to  the  revolution.  In  the  latter 
part  of  August,  or  beginning  of  September,  1776,  he  was  in  Albany, 
in  consequence  of  this  arrest.  He  was  there  as  a  prisoner  on  his 
parole,  and  remained  there  until  the  following  winter,  waiting  for 
a  passport  to  join  his  regiment.  After  that  time,  we  have  no 
further  account  of  him  during  the  revolutionary  war;  but  the 
inevitable  presumption  is,  that  he  joined  the  British  forces,  or 
proceeded  immediately  to  England ;  for  there  is  no  proof  that  he 
continued  to  reside  in  this  state,  or  in  any  part  of  the  United 
&ates ;  and  the  evidence  is,  that  he  died  a  general  in  the  British 
army. 

The  lessor  of  the  plaintiff*  does  not  claim  to  have  derived  title 
under  the  children  of  Robert  Edmonston,  as  his  heirs,  but  claims 
that  fViUiam  Edmonston  was  a  citizen  of  this  state,  and  took,  by 
descent,  the  real  estate  of  his  brother  Robert,  as  his  heir ;  and 
that,  on  the  death  of  WiUiam,  it  descended  to  his  sister  Eleanor, 
and  to  his  nephews  and  niece,  the  children  of  Robert,  It  be- 
comes, then,  unnecessary  to  consider  the  effect  of  the  act  of  the 
29th  of  March,  1616,  and  the  decision  of  the  chief  justice  and 
surveyor-general  under  it. 

It  is  not  pretended  that  the  children  of  Robert  Edmonston 
♦could  take  the  lands  whereof  he  died  seised,  by  descent,  and  as  [  *  322  ] 
his  heirs.  They  were  aliens,  and  he  died  in  1792;  so  that  the 
9th  article  of  the  treaty  between  the  United  States  and  Great 
Britain,  of  1794,  does  not  apply  to  their  case.  The  question, 
then,  which  I  propose  to  examine,  is,  whether  fViHiam  Edmonston 
became  a  citizen  of  this  state,  after  it  had  thrown  off*  its  allegiance 
to  Great  Britain,  and  became  a  distinct  and  independent  sove- 
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UTICA,  We  are  called  upon  to  discuss  and  decide  this  question,  as  a 

^J^I^^^J^^J^*  mere  mattei'  of  private  right,  when  all  the  feelings  and  passions 
jAcstoH      incident  to  bo  mighty  a  revolution  have  subsided.      I  think  it 
\y\        cannot  be  doubted,  that  when  a  people,  from  a  sense  of  the 
viciousness  of  a  government  under  which  they  have  lived,  ai« 
driven  to  the  nece>sity  of  redressing  themselves,  by  throwing  off 
the  allegiance  which  they  owed  to  that  government,  and,  in  its 
stead,  erecting  a  new  and  independent  one  of  their  own,  that  such 
of  the  members  of  the  old  government  only,  will  become  mem- 
bers of  the  new,  as  choose  voluntarily  to  submit  to  it.     Every 
member  of  the  old  government  must  have  the  right  to  decide  for 
himself,  whether  he  will  continue  with  a  society  which  has  so 
fundamentally  changed  its  condition.     For,  having  been  incorpo- 
rated with  a  society  under  a  form  of  government  which  was  ap- 
E roved,  no  one  can  be  required  to  adhere  to  that  society,  when  it 
as  materially  and  radically  changed   its   constitution.      Every 
member  submitted  to  the  society  as  it  was,  and  owed  obedience 
to  it,  while  it  remained  the  same  political  society.     When  it 
divests  itself  of  that  quality,  by  an  entire  new  institution  of  gov- 
ernment, it  cuts  the  knot  which  united  its  members,  and  discharges 
them  from  their  former  obligations.      {Vattely  b.  1.  ch.  3.  s.  33. 
and  ch.  16.  s.  195.     Puffendorf,  639.)     These  principles  were 
expounded  by  Ch.  J.  MKtan^  in  a  very  satisfactory  manner,  in 
Chapman^s  case.     (1  Dallas's  Rep.  58.)     He  observed,  that  in 
civil  wars  every  man  chooses  his  party ;  but  that  all  the  writers 
agree,  that  the  minority  have  individually  an  unres trainable  right 
to  remove  with  their  property  into  another  country ;  that  a  reason- 
able time  for  that  purpose  ought  to  be  allowed  ;  and,  in  short,  that 
none  are  subjects  of  the  adopted  government,  but  those  who  have 
[  *  323  J       freely  assented  •to  it.     The  cases  mentioned  by  the  writers  on  the 
laws  of  nature  and  nations,  are  not  precisely  analogous  with  the 
condition  of  the  American  provinces,  at  the  commencement  of  our 
revolutionary  contest.     Ours  was  a  civil  war;  in  the  event  of 
failure,  it  would  have  been  regarded  as  a  rebellion  ;  it  terminated 
prosperously  and  gloriously,  and  became  a  revolution.     But,  that 
there  was  an  entire  dissolution  of  the  government,  under  which 
we  lived  as  provinces,  owing  allegiance  to  the  British  crown  ;  smd 
that  a  new  form  of  government,  and  a  new  organization  of  the 
political  society  took  place,  cannot  be  denied  ;  and  hence  the  case 
'  occurred  in  which  every  member  of  the  old  society  had  a  right  to 
determine  upon  adhering   to  his  old   allegiance,  and  withdraw 
himself;  or  to  abide  among  us,  and  thus  tacitly,  .or  expressly, 
yielding  his  assent  to  the  change,  and  becoming  a  member  of 
the  new  society.  ' 

It  is  to  be  observed,  that,  although  the  declaration  of  independ- 
ence was  made  by  congress,  on  the  4th  of  July,  1776,  and  although 
the  convention  of  delegates  of  this  state  adopted  that  declaration 
on  the  9th  of  the  same  month,  and  although  we  had  committees, 
and  temporary  bodies  of  men,  who  took  charge  of  the  public 
safety,  we  had  no  executive,  legislative  or  judicial  authority,  nor 
any  organized  government,  uatil  the  20th  of  April,  1777.  It 
would  be  a  very  grave  question,  which  I  shall  avoid  discussing 
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whether,  until  the  adoption  of  our  constitution,  treason  could  be      UTICA, 
committed  against  that  imperfect  and  inchoate  government  which  ^^^^^^^^-i^r 
was  called  into  existence  by  the  necessity  of  the  case,  and  was      Jackson 
continue  i  until  the  people  could  deUberale  and  settle  down  upon      \^^ltj^ 
a  plan  of  government  calculated  to  secure  and  perpetuate  their 
liberties.     But  the  question  is,  whether  Major  Ebnotistotiy  being 
in  this  state  at  the  very  commencement  of  that  revolutionary 
struggle,  holding  a  commission  in  the  army  of  the  British  king, 
and  being  taken  up,  within  one  or  two  months  after  the  declara- 
tion of  independence,  put  on  his  parole,  and  finally  pent  out  of 
the  country  as  a  dangerous  and  disaffected  man,  prior  to  the 
institution  of  any  regular  form  of  government,  cbu  be  said  to 
have  renounced  the  former  government,  and  to  have  become  a 
member  *of  the  new  society,  and  ever  afterwards  to  have  retained       I    324  J 
the  rights,  duties  and  privileges  of  an  American  citizen. 

I  cannot  bring  my  mind  to  doubt  on  this  question ;  and  to  me 
it  appears  most  clearly,  that  Major  Edmanston  never  did  acquire 
the  character  of  a  citizen  of  this  state.  *In  ChapmarCs  case,  Ch. 
J.  MKean  said,  that  when  the  word  subject,  instead  of  inhahitanty 
is  used,  it  meant  a  subjection  to  some  sovereign  power ;  it  refers 
to  one  who  owes  obedience  to  the  laws,  and  is  entitled  to  partake 
of  the  elections  into  public  office ;  and  he  observed,  that  if  there 
were  no  laws  to  be  obeyed,  the  prisoner  could  not  be  deemed  a 
subject  of  the  state  o{  Pennsylvania.  It  has  been  decided  by  the 
Supreme  Court  of  the  United  States,  (4  Crunches  Rep.  321.)  that 
a  subject  of  Great  Britain,  bom  before  the  declaration  of  inde- 
pendence, who  was  never  in  the  United  States,  cannot  take  lands 
in  this  country  by  descent  from  a  citizen.  In  Kelly  v.  Harrison, 
(^  Johns,  Cases,  30.)  it  was  decided,  that  although  the  division 
of  an  empire  worked  no  forfeiture  of  a  right  previously  acquired, 
and,  as  a  consequence,  all  the  citizens  of  the  United  States  who 
were  born  prior  to  our  independence,  and  under  the  allegiance 
of  the  kins  of  Great  Britain,  would  still  be  entitled  there  to  the 
rights  of  British  subjects  ;  yet  the  rule  would  not  apply  e  converso, 
and  British  subjects  have  not,  with  us,  the  privileges  of  citizens ; 
and  for  this  reason,  that  the  sovereignty  of  the  United  States  was 
created  by  the  act  of  independence,  and  there  could  be  no  pre- 
vious right  acquired  in  respect  to  it,  and,  consequently,. none  to 
r>se ;  nor  could  it  include  any  other  than  residents,  at  the  time, 
within  the  jurisdiction  of  the  state ;  and  that,  therefore,  the  de- 
mandant, who  was  the  widow  of  Kelly,  prosecuting  for  her  dower 
in  lands  acquired  by  her  husband  ^fter  the  declaration  of  inde- 
pendence, who  had  been  married  to  Kelly  before  the  revolution, 
but  who  remained  in  Ireland  during  and  after  it,  he  having  resid- 
ed here,  and  become  a  citizen,  was  held  not  to  be  endow  able  of 
such  after-acquired  lands.  This  decision  fully  sanctions  the  prin- 
ciple, that  there  must,  even  in  the  case  of  a  feme  covert,  be  some 
personal  act,  indicative  of  an  assent  to  become  a  member  of  the 
new  government,  and  without  it,  the  rights  of  citizenship  are  not 
acquired.  Residence  *here,  after  the  organization  of  the  govern-  [  *  325  J 
ment,  would  generally  authorize  the  presumption  of  assent;  for  it 
would  be  evidence  of  a  union  with  the  new  society.     When, 
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VTiCAj^  however,  we  find  a  person  holding  a  military  office  under  the 
October,  ite.  ygg^l  government,  arrested  by  those  who  were  zealously  engaged 
^^*jI^^^^^  in  effecting  a  division  of  the  empire,  and  in  rearing  a  new  govern- 
.  ^-  ment,  for  his  disaffection  to  that  new  government,  so  soon  after 

""**  the  declaration  of  independence ;  and  when  we  find  him  a  prisonei 
for  that  cause,  and  immediately  thereafter  departing  out  of  the 
jurisdiction  of  the  new  government,  and,  in  all  human  probability, 
taking  part,  and  bearing  arms  against  its  independence;  and, 
finally,  when  we  consider,  that  his  arrest  and  departure  took  place 
before  the  institution  of  a.  regular  government  in  any  of  its  de- 
partments, it  appears  manifest  to  me,  that  he  cannot  be  considered 
as  having  thrown  off*  his  allegiance  to  the  rormer  government,  and 
that,  consequently,  he  never  became  a  member  of  the  new  gov- 
ernment, but  remained  a  British  subject. 

The  plaintiff*'s  counsel  has  referred  us  to  an  ordinance  of  the 
convention  of  this  state,  of  the  16tli  of  July,  1776,  which,  he  sup- 
poses, recognizes  persons  in  the  situation  of  Major  Ednumsian.  as 
citizens.  It  resolves,  "'that  all  persons,  abiding  within  the  state 
of  JVcu^-Foffc,  and  deriving  protection  from  the  laws  of  the  same, 
owe  allegiance  to  the  said  laws,  and  are  members  of  the  state ; 
and  that  all  persons  passing  through,  visiting,  or  making  a  tempo- 
rary stay  in  the  said  state,  being  entitled  to  the  protection  of  the 
laws,  during  the  time  of  such  passage,  visitation,  or  temporary  stay, 
owe,  during  the  same  time,  allegiance  thereto ;  and  that  all  per- 
sons, members  of,  or  owing  allegiance  to  this  state,  as  before  de- 
scribed, who  shall  levy  war  against  the  said  state,  within  the  same, 
or  be  adherent  to  the  king  of  Greet  Britain,  or  others,  the  enemies 
of  said  state,  giving  to  him  or  them  aid  and  comfort,  are  guilty  of 
treai^on  against  the  state;  and,  being  thereof  convicted,  shall 
suffer  the  pains  and  penalties  of  death." 

This  ordinance  takes  the  distinction  between  such  persons  as 
were  abiding  within  the  state,  and,  as  such,  deriving  protection 
[  *  326  ]  from,  and  owing  allegiance  to  the  laws,  and  thereby  ^becoming 
members  of  the  state  ;  and  such  as  were  passing  through,  visiting, 
or  making  a  temporary  stay  within  the  state.  The  former  class, 
those  who  were  abiding  here,  were  considered  by  the  convention 
as  citizens  ;  but  the  latter  class  were  considered  as  owing  a  mere  . 
temporary  allegiance,  which  terminated  with  their  departure 
from  the  state.  The  resolution  distinctly  admits,  that  such  per* 
sons  as  were  making  a  temporary  stay,  who  did  not  mean  to  abide 
here,  but  to  leave  the  country  as  soon  as  they  could,  were  not 
members  of  the  new  community.  This  ordinance,  then,  so  far 
from  regarding  persons  in  the  situation  in  which  we  find  Major 
Edmonston,  as  members  of  the  new  government,  in  my  judgment, 
considers  them  not  to  be  such  members.  It  will  be  recollected, 
as  a  known  historical  fact,  that,  in  the  early  part  of  the  contest, 
the  several  provinces  assumed  arms,  merely  for  the  redress  ot 
grievances,  and  that  there  was  no  idea  of  erecting  independent 
governments,  and  throwing  off*  all  allegiance  to  the  British  gov- 
ernment, until  the  period  of  the  declaration  of  independence  by 
.#congress.  Residence  in  this  state,  prior  to  that  event,  imported 
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mU  ing,  as  regards  the  election  or  determination  of  such  residents,  otica, 
to  adhere  to  the  old,  or  to  adopt  the  new  government.  The  iem-  ^^^^!!^^^J^ 
forary  stay^  mentioned  in  the  resolution  of  the  convention,  passed  jAciuoir 
only  twelve  days  after  the  declaration  of  independence  by  con-  ^  ^• 
gress,  and  within  five  days  after  the  adoption  of  the  declaration  by 
Sie  convention  of  this  state,  clearly  imports,  that  such  persons 
who  were  resident  here  without  any  intention  of  permanent  resi- 
dence, were  not  to  be  regarded  as  members  of  the  state  ;  and  such 
was  the  precise  character  and  situation  of  Major  Edmonston*s  res- 
idence. The  case  of  Mllvaine  v.  Coxe*s  Lessee  (4  Cpanch,  209.) 
has  been  relied  upon,  as  a  strong  and  decisive  authority  for  the 
plaintiff.  The  facts  of  that  case  are  stated  in  2  Cranch,  289. 
The  opinion  delivered  by  Mr.  Justice  Cushing  contains  no  prin- 
ciple at  variance  with  the  conclusion  to  which  I  have  come  in  this 
case.  It  proceeds  entirely  on  the  ground,  that  Daniel  Coxe  re- 
mained in  Neio-Jersey,  not  only  after  shie  had  declared  herself  a 
sovereign  state,  but  after  laws  had  been  passed,  by  which  he  was 
pronounced  to  be  a  member  of,  and  in  allegiance  to  the  new  gov- 
ernment. The  *right  which  Coxe  had  to  elect  to  abandon  the  [  *  327  ] 
American  cause,  and  to  adhere  to  his  allegiance  to  the  king  of 
Great  Britain,  I  understand  not  to  have  been  doubted  by  Judge 
Cushing;  and  he  places  the  decision  not  only  on  the  continued 
residence  of  Coxe  in  New- Jersey,  until  in  1T77,  but  on  the  legis- 
lative acts  of  that  state,  at  several  periods,  recognizing  him  as  a 
citizen  of  the  state.  That  case,  being  essentially  different  from 
this,  in  the  inaportant  facts  of  the  case,  can  have  no  influence  in 
the  decision. 

The  plaintiff's  counsel  relied,  also,  on  another  ordinance  or 
resolntion  of  the  convention  of  this  state,  of  the  10th  of  May,  1777, 
offering  ^'  a  free  pardon  to  such  of  the  subjects  of  the  state  as, 
having  committed  treasonable  acts  against  the  same,  shall  return 
to  their  allegiance."  This  ordinance  leaves  the  inquiry,  who 
were  subjects  of  the  state,  open  to  examination;  and  I  have  en- 
deavored to  show,  that  Major  Edmonston  was  not  a  subject  of  the 
state.  Besides,  this  resolution  was  posterior  to  the  adoption  and 
pronralgation  of  the  state  constitution ;  and  treasons  may  have 
.been  committed  in  the  interval  between  the  adoption  of  the  con- 
stitution and  this  ordinance.  There  may,  also,  have  been  persons 
who  had,  openly  and  unequivocally,  made  their  election  to  be- 
come members  of  the  new  government,  and  who  were  afterwards 
gailty  of  treasonable  acts.  When  the  convention  speak  of  sybjects 
of  the  staity  they  speak  of  those  who  owed  a  permanent  allegiance 
to  the  state  as  a  political  body,  and  had  acquired  the  rights  and 
owed  the  duties  of  citizenship ;  for  we  perceive,  that  the  same 
convention  had,  on  the  16th  of  Jix/y,  1776,  discriminated,  with 
gieat  accuracy,  between  an  abiding  in  the  state,  which  produced 
permanent  alle^ance,  and  a  temporary  stay,  which  exacted  obe- 
dience only  during  such  stay. 

Having  come  to  the  conclusion,  that  William  Edmonston  never 
became  a  citizen  of  this  state,  he  was  incapable,  from  his  alien- 
age, of  taking  by  descent  from  his  brother.     This  disposes  of  the 
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imcA^^  cause,  and  renders  it  annecessarr  to  consider  the  other  points 
October,  1822.  ^j^^j  ^^^  ^^^  defendant's  counsel. 


Brasdkgkb 

r. 
Natiohal 

Ins.  Co. 


Platt,  J.,  concurred. , 
WooDwoRTU  J.9  dissented. 


Judgment  for  the  defendant. 


f*328]      ♦Brandegee  against  The  National  Insurance  Com- 
pany. («) 

In  All  aciioo  THIS  was  an  action  on  a  policy  of  insurance,  dated  October 
on  a  policy  of  28,  1818,  ou  the  ship  Montgomery^  "  from  New-YorJc  to  St.  Evs- 
u^m\^7c\^I^]  '«^*^»  ^'^'^  liberty  to  touch  and  trade  at  St.  Eusiatia,  on  the  out- 
"ihaiifihc  ves'  Ward  par^sagc,  and  at  and  from  St.  Johti*s,  with  liberty  to  touch  at 
dw^'^^'iurvcy;  ^'^'-  f^^'^^y  f<>r  freight,  to  a  port  of  discharge  in  the  United  States.'' 
should  be  de-  Thc  declaration  contained  three  counts  on  the  policy,  and  the 
worthy,  by"rea-  g^^cral  moncy  counts,  &c.  The  first  count  set  forth  the  policy 
ton ofher beings  of  insurance,  which  contained  the  following  clause:  '^  And  it  is 
icn*or^ncapahie  farther  agrccd,  that  if  the  said  vessel,  upon  a  regular  survey,  should 
of  'prosecuting  be  thereby  declared  unseaworthy,  by  reason  of  her  being  unsound 
accounrif  her  ^^  rotten,  or  incapable  of  prosecuting  her  voyage  on  account  of 
being  unsound  her  being  unsound  or  rotten,  then  the  asr^urers  shall  not  be  bound 
assurere^shoiw  *^  P^Y  ^^^^^  subscription  on  the  said  policv."  The  plaintiff  in 
not  be  bound  to  this  count  averred,  among  other  things,  that  '^  while  the  said  ship 
scnptlon,"  '"he  ^^^  Sailing  and  proceeding  on  her  said  voyage  to  St.  Eustatioy 
declaration^^  and  the  island  of  St.  John's  J  and  before  reaching  either  of  the  said 
worm^^^windf  islands,  &.C.,  by  stormy  winds  and  tempestuous  weather,  and  by 
tempestuous  the  perils  and  dangers  of  the  seas,  she  became  and  was  leaky, 
ihe*^p€niran5  ^^^  greatly  broken  and  damaged,  and  upon  her  arrival  at  the 
dangers  of  the  island  of  St,  John's,  and  a  survey  duly  had  upon  her,  she  was 
be^meT  leaky!  found  injured  in  her  planks  and  timbers ;  and  inasmuch  as  she 
and  was  greatly  could  not  receive  her  necessary  repairs  at  the  said  island  of  St, 
V***'Jqq  l"^**  John's,  and  could  not  safely  proceed  to  sea,  to  procure  *8uch  re- 
dammd  and  P***^^  elsewhcrc,  shc  was,  by  legal  authority  there,  for  the  reasons 
uponberarrivai  last  mentioned,  condemned,  and  was  thereupon  sold  at  public 

S^  JoK>^n  auction,"  &c. 

a  ncrt^  duly  The  sccoud  couut,  aAcr  stating  the  policy,  <tc.,  as  in  the  first 
she  wM^found  count,  averrcd,  that  the  vessel,  on  her  voyage  out,  "  encountered 
injured  in  her  stormy  winds  and  tempestuous  weather,  by  reason  whereof,  and 

planks  and  in-  (^)  '^'^  cause  was  decided  in  3iay  term  last. 

asmuch  as  she  couM  not  receive  her  necessary  repairs  there,  nor  safely  proceed  to  sea  to  procure  repairs  else- 

where,  she  was  coiicemned  and  sold,  6ic  ,h hereby  she  became  toially  lost  to  the  plaintifT/'  A:c. 

The  defendants  pteaded  in  bar,  admitting  the  arrival  of  the  ves<^erat  »^f.  John's,  as  stated  in  the  declaralioOj 
And  that  a  survey  wa5  made,  &c.  But  selling  it  forth  more  fully,  by  which  it  was  found,  'Mhat  a  ^cBt  part  or 
her  timbers  an<l  plank^i,  from  the  steni-po«t  to  (he  stem  of  the  snip,  on  lioth  sides,  were  entirely  rotten,  &c. : 
Hetdfih9.i  as  th<'  i-W'x  n-'tnWted  ihe  cause  of  action  as  stated  in  thc  dcclnration,  and  set  np  new  matter  in  avoid- 
•oee  fit  the  action,  whirh  liic  n'ii'nsifT  wns  not  lK)und  to  prove,  and  which  invoK'ed  a  question  of  law,  oo  whick 
the  defendant  was  cniiiled  to  im;  jtniginent  of  the  court,  the  plea  was  good  on  demurrer. 

It  is  sufficient,  in  such  a  case,  if  ihc  mtrr^j  slate  particular  facts,  from  which  thc  conclusion  of  rottenness  and 
unsoundness  is  drawn,  and  for  that  cause  alcno,  she  is  declared  unseaworthy.  or  incapable  of  proceeding  to  sea 
It  b  not  necessary  that  the  survey  &hould  follow  the  exact  terms  of  the  clatute  in  the  policy,  {b) 

ifi)  GrittPO  d  V.  National  Ins.  Co.  8  Cow.  Rep.  96.     Dorr  v.  The  Paeifk  Ins.  Co.  7  ^Mieatl  581. 
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by  the  mere  perils  and  dangers  of  the  sea,  was  injured  in  her      utica, 
timbers  and  planks,  and  sprung  a  leak,  and  upon  her  arrival  in  the  P^J^^T^^i^' 
island  of  St.  John's,  she  was  overhauled,  in  order  to  ascertain  the    bractdeoke 
extent  of  the  said  leak,  upon  which  occasion  some  of  her  timbers  ^• 

and  planks  were  found  to  be  decayed,  and  upon  a  due  and  legal  i»s.Co. 
survey,  it  was  deemed  and  so  decided,  by  the  persons  legally  ap- 
pointed to  make  said  survey,  that  the  reparation  of  the  said  ship 
could  not  be  done  at  St.  John^s ;  and  it  was  likewise  deemed  and 
so  decided,  by  the  same  persons,  that  the  said  ship  was  not  able 
to  proceed  to  sea  in  her  then  present  state ;  and  thereupon  the  said 
ship,  her  tackle,  apparel  and  furniture,  were  sold  and  disposed  of  at 
public  auction  ;  and  became,  and  were  wholly  lost  to  the  plaintiff." 
The  defendants  pleaded  six  pleas :  1 .  Non-assumpsit  2.  As  to 
ihejirstj  second  and  third  counts,  because  a  regular  survey  was  had 
upon  the  ship,  at  St.  John^s,  upon  which  survey  she  was  declared 
incapable  of  prosecuting  her  voyage,  on  account  of  her  being  rot- 
ten, &c.,  with  a  verification.  3.  As  to  the  first  count,  that  though, 
upon  the  arrival  of  the  vessel  at  St.  John's^  a  survey  was  duly  made 
upon  her,  by  which  she  was  found  injured  in  her  planks  and  tim- 
bers, &c.,  yet,  that  in  and  by  the  said  survey,  it  was  further  found 
and  declared,  that  the  said  vessel  was  incapable  of  prosecuting 
her  voyage  on  account  of  her  being  rotten,  that  is  to  say,  incapable, 
on  account  of  her  being  rotten,  of  the  further  prosecution  of  the 
voyage  insured,  &c.  4.  A  like  plea  to  the  second  count.  5.  To 
the  first  count,  because  the  defendants  say,  '*  That,  though  true  it 
is,  thit  on  the  arrival  of  the  said  vessel  at  the  island  of  St,  Johi's, 
as  in  the  first  count  of  the  declaration  mentioned,  a  survey  was 
duly  had  upon  her,  by  which  she  was  found  injured  in  her  planks 
and  timbers,  &c.,  yet  it  was  further  found  and  declared,  in  and  by 
the  said  survey,  that  a  great  part  of  the  timbers  and  planks,  from 
the  stern  *post  to  the  stem  of  the  ship,  on  both  sides,  were  entirely  [  *  330  ] 
rotten,  and  that  the  reparation  of  the  ship  could  not  be  done  there, 
and  that  the  ship  was  not  able,  in  her  then  present  state,  to  go  to 
sea,  &c.  6.  The  sixth  plea,  which  was  to  the  second  count,  was, 
in  all  respects,  like  the  fifth  plea. 

Issue  was  joined  on  the  first  plea,  and  the  plaintiflT  tendered 
issues,  in  which  the  defendants  joined,  to  the  second,  third  and 
fourth  pleas.  To  the  Jifth  and  sixth  pleas  the  plaintiff  demurred  ; 
and  the  defendants  joined  in  demurrer. 

Anthon^  in  support  of  the  demurrer,  contended,  1.  That  the 
{deas  demurred  to  were  bad  in  form  and  in  substance ;  in  form,  be- 
cause they  amounted  to  the  general  issue.  (5  Comyn^s  Dig.  tit. 
Pleaitr,  E.  14.  1  Salk.  394.  Hob.  127.  Cro.  Eliz.  871. 
Skinner,  362.  pi.  5.  3  Cro.  157.  2  Mod.  274.)  Marshall  (an 
Insurance,  694,  S95.)  says,  that  non-assumpsit  is  the  most  usual  and 
proper  pica  to  an  action  on  a  policy  of  insurance,  as  it  not  only 
puts  in  issue  every  fact  alleged  in  the  declaration,  but  enables  the 
defendant  to  give  in  evidence  any  matter  which  goes  to  disafiirm 
the  contract,  or  to  discharge  the  plaintiff's  demand  under  it,  as 
that  the  ship  was  not  seaworthy,  &c. 

2.  The  pleas  are  bad  in  substance.     The  clause  in  the  policv, 
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unCA,      to  which  they  relate,  does  not  make  the  survey  conclusive  evidence 
^^^^!^y,^^  as  to  the  fact  of  the  vessel  being  rotten  ;  and  if  it  is  not  conclu- 
DRAiTDKaxK    sive,  but  merely  frima  facie  evidence,  it  cannot  be  pleaded  in  bar. 
^'  {Haff\,  Marine  Insurance  Company,  S  Johns.  lit  p.  163.  167.)     In 

Ins.  Co.  Garriguez  v.  Coxe,  (1  Binney^s  Rep,  592.)  the  Supreme  Court  of 
Pennsylvania  held,  that  such  a  clause  in  a  policy  did  not  make  a 
survey  conclusive,- so  as  to  be  a  bar  ;  but  the  defendant  was  bound 
to  prove  that  the  unsoundness  arose  from  decay,  not  from  accident. 
In  Watson  v.  ^Fhe  Insurance  Company  of  N.  A.,  decided  in  the 
Circuit  Court  of  the  United  States,  in  April,  1808,  {Condy^s  Ed, 
Marshall  on  Insurance,  159.  b.  note.)  there  was  the  same  clause  in 
the  policy,  and  the  court  decided,  that  the  report  of  the  surveyors 
was  not  evidence  of  the  facts  contained  in  it,  but  only  that  a  sur- 
vey had  taken  place.  -In  the  case  of  the  Marine  Insurance  Compani, 
[•331  ]  of  ^Alexandria  v.  Wilson,  (3  Cranch,  187.)  the  question  as  to  the 
conclusiveness  of  the  survey  was  not  decided. 

Wells,  contrvi,  insisted,  1.  That  the  plea  was  good  in  point 
of  form.  Chitty  {Chitty^s  PL  497,  498.)  lays  down  the  rule  on 
this  subject,  and  which  is  supported  by  the  authorities  cited  by' 
him.  '*  Any  ground  of  defence  which  admits  the  facts  alleged  in 
the  declaration,  but  avoids  the  action  by  matter  which  the  plaintiff 
would  not  be  bound  to  prove,  or  dispute,  in  the  first  instance,  on 
the  general  issue,  may  be  pleaded  specially.'*  Now,  the  plea,  in 
this  case,  admits  what  is  stated  in  the  declaration,  and  alleges  new 
matter  by  way  of  avoidance,  to  wit,  the  survey.  It  is  true,  that  it 
might  be  given  in  evidence  under  the  general  issue,  but  there  are 
many  such  matters  which  may  be  pleaded  specially.  The  clause 
relative  to  the  survey  was  introduced  into  the  policy  for  the  very 
purpose  of  putting  an  end  to  the  question  as  to  the  seaworthiness 
of  the  vessel ;  and  the  survey  is  made  conclusive  as  to  the  fact  of 
rottenness,  and  unsoundness  of  the  vessel,  and  of  her  incapacity, 
for  that  cause,  of  prosecuting  the  voyage. 

2.  Then,  does  the  survey  in  this  case  amount  to  a  bar  of  the 
suit  ?  We  admit  that  the  survey  must  be  regular,  and  must  de- 
clare the  vessel  to  be  unseaworthy,  because  of  rottenness  and  un- 
soundness, and  solely  on  that  ground.  In  Garriguez  v.  Coxe,  the 
unseaworthiness  of  the  vessel  was  owing  to  a  mixed  cause.  So  in 
Haff  V.  Marine  Insurance  Company,  the  cause  of  the  loss  was  of  a 
mixed  nature,  and  not  ascribable  to  rottenness  alone.  We  con- 
tend, that  if  the  survey  is  made  in  conformity  to  this  clause  in  the 
policy,  and  declares  the  unseaworthiness  of  the  vessel,  and  her  in- 
capacity to  prosecute  the  voyage,  to  be  solely  owing  to  her  rotten- 
ness and  unsoundness,  it  is  conclusive,  and  forms  a  complete  bar 
to  the  action.  The  clause  was  introduced  for  the  benefit  of  tlii! 
insurer,  to  guard  against  the  consequences  of  the  doctrine  laid 
down  in  the  case  of  Depeyster  v.  7%e  Columbian  Insurance  Company^ 
(2  Caines^s  Rep.  85.)  and  to  prevent  his  being  liable  to  pay  for  a 
vessel  not  seaworthy  when  she  commenced  her  voyage.  Now, 
the  survey,  in  this  case,  fully  comes  within  the  terms  of  the  clause. 
The  cause  of  the  unseaworthiness  of  the  vessel,  and  of  her  inca- 
^  *  332  ]  pacity  '♦to  proceed  to  sea,  is  declared  to  be  rottenness,  and  decay 
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of  her  timbers  and  planks.    No  violent  storms  and  tempests  were      utica^ 
encountered.     The  vessel  merely  sprung  a  leak.     In  the  case  of  ^^J^^^^v^^^ 
Steinmeiz  v.  The  United  States  Insurance  Company^  (2  Sergeant  fy   Baanoegex 
Rawle^s  Rep.  293.)  the  survey  stated,  that "  her  stem,  apron,  bends,     ^^  ^^*^ 
and  most  part  of  her  timbers,  are  decayed,  as  also  a  considerable  part      lira.  Co 
of  her  planks,  from  which  circumstances,  in  our  opinion,  to  make 
her  a  good,  stanch  and  seaworthy  vessel,  would  cost  a  great  deal 
more  than  she  would  be  worth  when  finished  ;"  and  the  court  held 
it  to  be  conclusive,  and  a  bar  to  the  action.    They  were  of  opin- 
ion, that  it  was  not  necessary  that  the  surveyors  should  exactly 
conform  to  the  exact  words  in  the  policy ;  but  it  is  sufficient  if  the 
survey  states  the  facts  and  circumstances  as  to  the  decay  and  rot- 
tenness, from  which  the  general  conclusion  is  drawn  of  such  un- 
soundness and  rottenness  as  renders  the  vessel  unseaworthy.     This, 
ease  is  perfectly  analogous,  and  in  point. 

Anthony  in  reply,  said,  that  the  plea  in  this  case  did  not  admit 
the  cause  of  action  as  stated  in  the  declaration.  That,  as  to  the 
substance  of  the  plea,  it  was  agreed,  that  if  the  cause  of  the  inca- 
pacity of  the  vessel  to  proceed  on  her  voyage  was  mixed,  the  sur- 
vey was  not  a  bar.  Now,  the  first  and  second  counts  state,  that 
the  vessel  was  injured  by  storms  and  tempests,  and  that  repairs 
could  not  be  made  at  St.  John's.  If  these  allegations  are  admit- 
ted by  the  plea,  then  the  cause  of  the  vessel's  unseaworthiness  is 
not  rottenness  alone,  but  of  a  mixed  mature. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  prin- 
cipal special  cause  of  demurrer  is,  that  the  3th  and  6th  pleas  amount 
to  the  general  issue.  It  is  also  objected  to  them,  that  they  are 
bad  in  substance,  in  not  admitting  the  averments  in  the  declaration. 
In  the  case  of  the  Bank  of  Auburn  v.  Weed,  (19  Johns.  Rep.  300.) 
we  thus  laid  down  the  rule :  any  matter  of  defence  which  denies 
what  the  plaintiff,  on  the  general  issue,  would  be  bound  to  prove, 
nuiy  and  ou^ht  to  be  given  in  evidence  under  the  general  issue, 
and  a  plea  denying  such  facts,  is  bad  on  special  demurrer ;  *but  [  ^  333  ] 
any  ground  of  defence  which  admits  the  facts  alleged  in  the  dec- 
laration, and  avoids  the  action,  by  matter  which  the  plaintiff  would 
not  be  bound  to  prove  or  dispute,  in  the  first  instance,  may  be 
specially  pleaded.  The  case  of  Hussey  v.  Jacob  (I  Lord  Raym. 
87.)  was  referred  to  in  the  case  cited.  That  case  was  thus :  An 
action  of  assumpsit  was  brought  against  the  acceptor  of  a  bill  of 
exchange.  The  defendant  pleaded  in  bar  the  statute  of  gaming, 
(16  Ch.  II.  ch.  7.)  by  which  the  bill  was  rendered  void.  One  of 
the  objections  was,  that  the  defendant  ought  to  have  pleaded  the 
general  issue,  and  given  the  matter  pleaded  in  evidence,  the  stat- 
ute having  avoided  the  contract.  The  court  decided,  that  where 
the  defendant  has  special  matter,  consisting  only  of  bare  matter  of 
&ct,  but  intermixed  with  matter  of  law,  which  will  avoid  the  charge 
or  action  of  the  plaintiff,  he  is  not  obliged  to  plead  the  general 
issue, T>ut  may  plead  it  specially,  for  otherwise  he  would  be  obliged 
to  commit  a  point  of  law  to  the  jury,  who  are  ignorant  of  it,  which, 
the  court  say,  would  be  absurd.     The  principle  laid  down  in  the 
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uncA,      case  cited  is,  in  my  judgment,  a  sound  one,  with  this  qualification 

October,  1822.  annexed  to  it,  that  such  matter  of  defence  must  admit  the  facts 

BRAjrDKQEs    alleged  in  the  declaration,  and  avoid  them  by  matter  which  the 

^         ^-  plaintiff  would  not  be  bound  to  prove  in  the  first  instance,  pro- 

i3rV°Co^     vided  the  general  issue  only  had  been  pleaded.     (1  Chitty's  PI 

497.     1  TidiPs  Pr.  599,  600.) 

The  first  and  Second  counts  of  this  declaration  set  forth  a  good 
cause  of  action;  a  loss  of  voyage  by  the  perils  insured  against; 
and  the  plaintiff  was  bound,  in  the  first  instance,  to  prove  no  more, 
to  maintain  his  action,  than  the  facts  he  had  alleged.  He  did  not  set 
forth  facts  which  show  that  the  ship  was  unseaworthy,  by  reason  of 
her  being  unsound  or  rotten  ;  nor  any  incapacity  in  the  ship  to  pros- 
ecute her  voyage,  on  account  of  her  being  unsound  or  rotten.  On 
the  contrary,  it  would  seem,  that  her  innavigability  proceeded 
from  injuries  sustained  by  stormy  winds,  tempestuous  weather,  and 
the  perils  of  the  sea,  whereby  she  became  leaky,  greatly  broken, 
and  damaged ;  and  that  she  could  not  receive  her  necessary  re]}airs 
at  St.  Jofin^s,  and  could  not  proceed  safely  to  sea,  to  procure 
repairs  elsewhere ;  and,  therefore,  she  was  condemned  and  sold. 
[  *  334  ]  The  pleas  *admit  the  cause  of  loss  stated  in  the  declaration,  but 
set  up  new  matter,  which  the  plaintiff  could  not  have  been  re- 
quired to  prove  ;  and  this  new  matter  involves  a  question  of  law, 
on  which  the  defendant  has  a  right  to  the  judgment  of  the  court, 
according  to  the  sound  doctrine  in  Hussey  v.  Jacobs. 

If  the  survey,  admitted  in  part,  in  the  first  ajnd  second  counts, 
but  more  fully  set  forth  in  the  pleas,  amounts  to  a  declaration  by 
the  surveyors,  that  the  ship  was  unseaworthy  by  reason  cf  her 
being  unsound  or  rotten,  and  that  she  was  incapable  of  prosecut- 
ing the  voyage  from  that  cause,  it  is  decisive  upon  the  rights  cf  the 
parties.  They  have  seen  fit  to  stipulate,  "  that  if  the  said  vessel, 
upon  a  regular  survey,  should  be  thereby  declared  unseaworthy, 
by  reason  of  her  being  unsound  or  rotten,  or  incapable  of  pros(  cut- 
ing  her  voyage  on  account  of  her  being  unsound  or  rotten,  then 
the  assurers  should  not  be  bound  to  pay  their  subscriptions  on  the 
policy."  They  have  made  the  survey,  however  the  facts  may  be, 
conclusive  between  them ;  and  this  being  their  contract,  they  are 
bound  by  it,  and  no  court  has  a  right  to  alter  it.  (1  Cojidy^s 
Marsh,  on  Ins.  159.  b.  in  the  notes.)  From  the  plaintiff's  allega- 
tions, which  are  admitted  by  the  pica,  with  tlie  additional  facts 
which  the  pleas  assert  as  also  appearing  in  the  survey,  the  case 
stands  thus  :  The  ship  was  found  injured  in  her  planks  and  timbers, 
so  that  she  could  not  receive  her  necessary  repairs  at  St.  Johfi*s,  and 
could  not  safely  proceed  to  sea  to  procure  such  repairs  elsewhere  ; 
and  a  great  part  of  the  timbers  and  planks,  from  the  stern-posts  to 
the  stem,  on  both  sides,  were*entirely  rotten  ;  that  the  repairs  of 
the  ship  could  not  be  done  there,  and  she  was  not  able,  in  her  then 
present  state,  to  go  to  sea,  and  she  was,  therefore,  condemned  and 
sold.  In  the  case  of  Stetnmetz  v.  The  United  States  Insurance 
Company^  (2  Sergeaht  fy  Rawle^s  Rep,  296.)  the  policy  contained 
the  same  clause,  in  almost  the  same  words,  as  in  this  policy.  In 
that  case,  a  survey  was  had,  and  the  court  considered  it  as  settled 
by  several  cases^  in  which  the  construction  of  a  similar  clause  had 
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been  discussed,  that  where  the  condemnation  was  for  unsoundness  utkja, 
from  decay,  and  for  no  other  cause,  the  underwriter  was  dis-  ^«^^^;^^^J^ 
charged.  In  that  case,  the  surveyors  certified,  that  on  examina-  Brandegee 
tion  of  the  schooner,  "  her  stern,  apron,  *bends,  and  the  most  part  national 
of  her  timbers,  are  decayed,  as  also  a  considerable  part  of  her  Ins.  Co. 
plank,  and  that  it  would  be  eligible  to  sell  her  in  her  present  state."  [  *  335 
TUghman^  Ch.  J.,  was  of  opinion,  that  the  condemnation  was 
founded  solely  on  decay,  no  other  cause  being  mentioned.  He 
observed,  that  it  was  not  said,  in  express  terms,  that  the  vessel 
was  unsound  or  rotten,  but  it  was  said,  that  her  principal  parts 
were  decayed,  which  is  the  same  as  rotten,  and  no  other  cause  is 
assigned  for  her  not  being  seaworthy ;  that  where  the  particular 
parts  found  to  be  decayed  are  mentioned,  and  afterwards  the  gen- 
eral conclusion  is  drawn,  that  the  vessel  was  not  seaworthy,  he 
considered  rottenness  as  the  cause  of  condemnation.  Yates,  Jus- 
tice, thought  it  unreasonable  to  expect  that  the  return  of  the  sur- 
veyors should  conform  to  the  expressions  used  in  the  policy,  which 
was  not  open  to  their  inspection.  It  was  enough  if,  in  fact  and  sub- 
stance, it  agreed  with  it ;.  and  he  considered  the  survey,  in  that 
case,  as  exhibiting  a  particular  statement  of  facts  equivalent  to 
general  unsoundness  or  rottenness  in  the  hull ;  and  that  it  brought 
the  vessel  within  the  true  meaning  of  the  clause  in  the  policy.  I 
can  only  express  my  entire  acquiescence  .in  the  reasoning  of  these 
distinguished  judges  ;  it  seems  to  me  impregnable  and  conclusive. 
The  return  of  the  surveyors,  in  this  case,  states  that  a  great  part 
of  the  timbers  and  planks,  from  the  stern-posts  to  the  stem,  on 
both  sides,  were  entirely  rotten  ;  that  repairs  could  not  be  made  at 
&.  John*s^  and  that  the  ship  was  not  able,  in  her  then  state,  to  go 
to  sea.  Now,  her  inability  to  encounter  the  further  prosecution 
of  the  voyage,  is  attributed  to  no  other  cause  than  to  the  rotten- 
ness of  her  essential  timbers  and  planks ;  and  the  general  conclu- 
sion of  incapability  to  proceed  to  sea,  is  a  conclusion  drawn  from 
these  facts ;  and  this,  in  effect,  amounts  to  a  declaration,  that  she 
could  not  go  to  sea  from  rottenness.  The  allegation  in  the  sur- 
vey, that  the  ship  was  found  injured  in  her  planks  and  timbers, 
connected  with  the  fact,  that  her  timbers  and  planks  were  rotten, 
do  not  show  that  the  injury  arose  from  the  perils  of  the  sea,  dis- 
connected with  the  specified  rottenness.  The  implied  admission, 
in  the  survey,  that  the  ship  was  reparable,  does  not  contradict  the 
fact  that  she  was  unseaworthy  from  rottenness,  for  ships  materially 
•rotten  and  decayed,  may  be  repaired.  The  contract  between  the  [  *  336  ] 
parties  is,  that  if  the  vessel,  upon  a  regular  survey,  should  be  there- 
by declared  unseaworthy,  by  reason  of  her  being  unsound  or  rot- 
ten, then  the  assurers  should  not  be  bound  by  their  subscription 
on  the  policy.  That  this  event  has  occurred,  appears  to  me  to  be 
so  plain  a  proposition,  that  I  abstain  from  pursuing  the  inquiry 
any  iiirther.  There  must  be  judgment  for  the  defendants,  with 
leave  to  the  plaintiff  to  reply,  on  payment  of  costs. 

Judgment  for  the  defendants,  accordingly 
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Norton  against  Barnum* 

.  ^id  "^^ord^      MOTION,  in  behalf  of  the  defendant,  that  the  order  of  W. 
"o^  bofd  Vde-  Howell,  jfirst  judge  of  Ontario  county,  directing  the  defendant  to 

fr^  8cik>n^?o;  ^  ^^'^  ^^  '^^'''  ^^  vacated  ;  and  that  the  sheriff  of  Ontario  be 
a  libel,  the  affi-  directed  to  delivcr  up  the  bail-bond,  &c.     This  was  an  action  for 

onr**  siaio'  the  *  '^'^^ '  *^^  ^^^  affidavit,  on  which  the  judge  made  the  order,  set 
libel  or  cause  forth  the  Hbel,  and  stated,  that  security  for  any  damages  to  be 
«omr'*T'  ciaJ  ^^^^^"^^^  ^7  ^^^  plaintiff,  required  that  the  defendant  should  be 
reason  for  held  to  bail.  The  plaintiff  now  offered  a  supplementary  affidavit, 
grantiiig  the  or-  ^)^^^  ^jj^  defendant  was  a  young  man,  without  family,  having  no 
On  a  motion  Visible  property,  except  his  printing  press,  &c. ;  and  that  he  was 
ant  to\e1^u!?de  i'^fo"'"*®^>  ^^l^i^  the  defendant  intended  to  leave  the  state,  &c. 

a  judre's  order 

^^  SS^lSi^toi      ^^^  Curiam.     The  cases  of  Clason  v.  Goiddy  (2  Caines's  Rep. 
affidavit  of  the  47.)  and    P'an  Vechtcn  v.  Hopkins^  (2  Johns.  Bep,  293.)  fuUy 

Se™'dcfect^"in  ^®^i^®>  ^^^  ^®  affidavit  on  which  the  judge  granted  the  order  to 
his  original  affi-  hold  to  bail,  is  entirely  defective.     It  follows,  that  the  defendant 
DO  roceiTed  °°'  ^^^  heeu  improperly  held  to  bail.     The  affidavit  now  offered  by 
the  plaintiff  cannot  be  received.     According  to  the  practice  o/ 
the  Court  of  K.  B.,  in  England,  a  supplemental  affidavit,  for  the 
purpose  of  curing  a  defect  in  the  original  affidavit,  is  not  admis- 
[•338]       sible.     {Moiling  *v.  Buckholtz,  2  Maule  fy  Selwyn,  563.)     If  a 
default  has  been  entered  on  an  imperfect  affidavit,  it  will  be  set 
aside,  notwithstanding  the  facts  might  warrant  the  entry  of  a  de* 
fault.     Besides,  an  affidavit  made  now  cannot  retrospect,  so  as 
to  authorize  holding  the  defendant  to  bail,  upon  a  defective  affi- 
davit.    The  motion  must  be  granted. 

Motion  granted 
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ALBANY, 
Jan.  1823. 


BowEN  against  Bcll.  bowejt 


V. 

Bell: 


THIS  was  an  action  of  ctssumpsity  tried  before  Mr.  Justice 
Woodworthy  at  the  Washington  circuit,  in  June^  1821.  The  dec-  i^^"*  *'j 
hration  contained  a  general  count  for  land  sold  and  conveyed  fo^'reieasflbin 
to  the  defendant,  and  the  money  counts.  It  was  proved,  that  the  ."fi^'  ***  ?h***  d***^ 
plaintiff  owned  four  sixths  of  a  certain  farm,  and  the  defendant  fel!dani,  for  ^a 
two  sixths,  as  tenants  in  common.  It  was  agreed,  that  the  J|Sr-**u"|i,  *T' 
land  should  be  equally  divided  between  them,  and  that  the  fendant  agre^ 
defendant  should  pay  the  plaintiff  for  one  sixth  part  A  survey  *°  '?'*/-'. ^*^"*^ 
of  the  land  was  accordingly  made,  and  mutual  releases  and  quit-  co^rttmgly'  cxc- 
claim  deeds  were  executed  by  the  parties  to  each  other,  for  their  f;"^®''  *"^  /'**: 
respective  moieties,  in  severalty.  The  deed  from  the  plaintiff  to  to  ihe  Uefcnd- 
the  defendant,  for  the  north  half  of  the  farm,  was  dated  December  *"*»  *"  .^^j^|* 
16,  1813,  and  stated,  that  it  was  in  consideration  of  the  sum  of  ed^d  Uic^rc' 
one  thousand  dollars  paid  by  the  defendant,  the  receipt  whereof  ccjpt  ofthe  con 
was  thereby  acknowledged,  &c.  After  the  execution  of  the  deeds,  ey,  but  whkb 
each  party  took  possession  of  one  half  of  the  farm.  It  was  admit-  wm  not,  in  fact, 
ted,  that  the  defendant  had  not  paid  any  consideration  for  the  '**'  /  #*^oq  \ 
deed  to  him.  A  witness  testified  that,  at  the  time  of  *the  division,  defendant'  took 
it  was  agreed,  that  the  defendant  should  pay  to  the  plaintiff  two  possession  of 
hundred  and  fifty  dollars  for  the  one  sixth  which  had  been  con-  "^^^"^^^  ^^ff: 
veyed  to  him  by  Abel  Austin,  The  defendant's  counsel  objected  tiff  might  main- 
to  the  admission  of  parol  evidence,  on  the  ground  that  the  agree-  {^J[  of*J,«,^- 
roent  was  within  the  statute  of  frauds  ;  and  being  a  special  agree-  ^t  again&t  iiie 
ment,  it  could  not  be  given  in  evidence  under  the  general  counts.  recove?"tho  1° 
But  the  judge  overruled  the  objection,  and  admitted  the  evidence,  mount  of  the 
It  was  proved,  that  the  farm  belonged  to  Ellis  Austin,  who  died  ^"nl^*'' a^^re^d 
before  1816,  leaving  six  heirs,  from  whom  the  plaintiff  had  pur-  to  be  paid  by 
chased  four  shares.  That  at  the  time  the  releases  were  executed  iHS^'a^^conlr^i 
between  the  parties,  the  defendant  claimed  the  whole  farm  by  wfthin  the  stat- 
virtue  of  a  sheriff's  deed  under  a  judgment  and  execution  against  "i®  °^  frauds. 
Austin^  heirs.  That  the  parties,  after  much  dispute,  agreed  to  Parol  cvi<icnce 
the  division,  and  to  execute  releases  as  above  stated.  The  value  I^how"*that*'^he 
of  the  whole  farm  was  estimated  at  two  thousand  dollars.  The  consideration 
.defendant's  counsel  moved  for  a  nonsuit ;  but  the  judge  refused  dceST^m  have 
to  grant  the  motion,  and  decided,  that  notwithstanding  the  ac-  ^^n  received 
knowledgment  in  the  deed  of -the  receipt  of  the  consideration-  ha,*^nof*blen 
money  by  the  plaintiff,  the  plaintiff  might  recover  on  the  parol  rai<i  by  the 
agreement,  which  was  not  extinguished  by  the  deed.  The  de-  SlSerirsdeed 
fendant's  counsel  then  offered  in  evidence  a  deed  from  the  sheriff  «  ""»  admis-i-- 
of  Washington  county,  dated  April  6, 1818,  reciting  that,  by  virtue  wUhou^^'tSJTw: 
of  a  fi.  fa,  issued  out  of  the  Supreme  Court,  tested  November  1,  »ng  the  judgr- 
1817,  at  the  suit  of  Lyman  Hall  and  Samuel  Ely,  against  Joseph  ^^t"on*"  undci 
Austin,  Abel  Austin,  and  others,  on  a  judgment  against  them,  which  he  sold 
&c.  for  eighty-five  dollars  and  seventy-six  cents,  he  had  taken  *  *°  * 
and  sold  a  certain  lot  of  land  in  tiebron,  formerly  owned  by  EHis 
Austin^  to  George  Bell,  (the  defendant,)  at  public  sale,  for  seventy- 
seven  dollars  and  fifty-seyen  cents,  he  being  the  highest  bidder, 

(a)  JVkiibeck  v.  WkUbeek,  9  Cmo.  Rep,  266.    Sinelair  v.  J^kson,  8  Bid,  5i$. 
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&c.  But  the  deed  was  rejected  by  the  judge,  on  the  ground, 
that  no  record  of  the  judgment  and  execution  was  produced 
The  plaintiff  proved,  that  the  one  sixth  of  the  farm  was  worth 
two  hundred  and  fifty  dollars ;  and  one  of  the  witnesses  stated, 
that  the  plaintiff  bought  Abel  Austin's  share  subsequent  to  the 
judgment  against  the  heirs  of  EUis  Austin. 

The  judge  charged  the  jury,  that  the  Uability  of  the  defendant 
depended  on  the  question  of  fact,  whether  the  plaintiff  *did  or  did 
not  execute  the  quit-claim  deed  to  the  defendant,  and  part  with 
the  possession  of  the  land,,  on  the  defendant's  agreeing  to  pay  him 
for  the  share  which  he  had  purchased  of  Abel  Austin^  being  one 
sixth  part  of  the  whole  farm.  The  jury  found  a  verdict  for  the  plain- 
tiff, for  two  hundred  and  twenty-five  dollars  and  twenty-eight  cents 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial 
The  cause  was  submitted  to  the  court  without  argument. 

WooDWORTH,  J.,  delivered  the  opinion  of  the  court..    This  is  not 
a  case  within  the  statute  of  frauds.    The  contract  was  perfected 
by  giving  the  deed.     The  claim  now  is,  to  pay  the  value ;  tho 
consideration  to  support  the  promise  is  the  release  of  the  plaintiff's 
title.     It  is  immaterial  what  is  the  origin  of  the  debt,  provided  it 
is  founded' on  a  lawful  consideration.     This  action  is  not  on  a 
contract  for  the  sale  of  lands,  or  any  interest  in  lands.     The  law 
raises  the  promise  to  pay,  and,  in  such  case,  it  is  not  within  the 
statute  of  frauds,  although  it  be  raised  from  an  agreement  con- 
cerning an  interest  in  lands.     In  Goodwin  v.   Gilbert,  (9  Mass. 
Rep,  514.)  it  is  laid  down  as  a  general  rule,  that  where  land  is 
conveyed  by  a  deed  poll,  and  the  grantee  enters  under  the  deed, 
certain  duties  being  reserved  to  be  performed,  as  no  action  lies 
against  the  grantee  on  the  deed,- the  grantor  may  maintain  assump^ 
s%t  for  the  non-performance  of  the  duties  reserved.     The  case  of 
Pomeroy  v.  fVinship  (12  Mass.  Rep.  514.)  is  very  much  in  point 
It  was  there  decided,  that  if  a  parol  contract  be  made  for  the  sale 
of  lands,  and  a  deed  be  afterwards  given  pursuant  to  the  contract, 
the  bargain  is  then  consummated,  and  the  contract  is  liable  to  no 
objection  arising  from  the  statute  of  frauds.     Actions  have  fre- 
quently been  prosecuted  in  our  own  courts  to  recover  the  con- 
sideration for  lands  sold  and  conveyed.     In  Shepherd  v.  Little^ 
(14  Johns,  Rep.  210.)  it  was  held,  that  assumpsit  would  lie  to 
recover  the  consideration-money  of  land  sold.     There  is,  then,  no 
obstacle  in  the  way  of  a  recovery  on  this  ground ;  neither  is  there 
any  force  in  the  objection,  that  here  was  a  special  agreement 
proved,  and  that  the  count  is  general ;  for  the  evidence  introduced 
went  *to  establish  a  promise  to  pay  for  Abel  Austin^s  right,  which 
was  the  one  sixth ;  it  was  not  a  conditional,  or  special  promise. 
The  proof  supported  the  declaration.     The  case  last  cited,  also 
shows,  that  although  the  consideration  expressed  in  the  deed  is 
acknowledged  to  have  been  paid,  parol  evidence  is,  notwithstand- 
ing, admissible,  to  show  that  it  had  not  been  paid.     When  one 
species  of  consideration  is  expressed,  another,  or  different  one, 
cannot  be  proved,  neither  can  parol -proof  be  admitted  substan 
tially  to  vary  or  contradict  a  vmtten  contract ;  but  these  princi- 
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pies  are  inapplicable  to  a  case  where  the  payment,  or  amount  of 
the  consideration,  becomes  a  material  inquiry. 

The  sheriff's  deed  to  the  defendant-  was  properly  rejected,  as 
no  legal  proof  of  a  judgment  and  execution  was  offered.  The 
evidence  of  Olmsted,  that  the  plaintiff  bought  the  share  of  Aristin 
subsequent  to  the  judgment  against  the  heirs,  does  not  appear  to 
have  been  urged  or  relied  on  at  the  trial;  if  it  had  been,  it  was 
not  competent  proof  of  a  judgment ;  but,  admitting  it  to  have  been 
leg.il  proof,  non  constat^  that  it  was  the  judgment  under  which  the 
sheriff  sold ;  besides,  there  was  no  proof  of  an  execution.  If  it 
were  admitted,  that  the  defendant  purchased  under  a  judgment 
obtained  previous  to  the  plaintiff's  conveyance  from  Austin^  it 
would  not  defeat  the  right  to  recover  ;  for  the  defendant  may  have 
had,  notwithstanding,  substantial  reasons  to  accept  a  title  from 
the  plaintiff,  and  immediately  acquire  the  possession  under  it. 
He  chose  to  purchase  the  plaintiff's  right,  and  if  he  agreed  to  pay 
for  it,  which  the  jury  have  found,  there  was  a  good  consideration 
for  the  promise,  and,  consequently,  the  title  under  the  judgment 
was  irrelevant,  and  immaterial.  Tha  motion  for  a  new  trial  must 
be  denied. 

New  trial  denied. 


ALBANY, 

Jan.  1823. 

V. 

Akobl. 


*Hale  agaijist  Angel. 

IN  ERROR,  on  certiorari  to  a  justice's  court.  Hale  brought 
an  action  of  debt,  in  the  court  below,  on  a  judgment  obtained  in 
a  justice's  court,^he  16th  of  April,  1816,  for  10  tlollars  and  73 
cents.  Execution  had  been  issued  on  the  judgment  the  3d  of 
Angusty  1616;  but  the  constable  absconded,  and  it  was  never  re- 
turned. The  defendant  rested  his  defence  solely  on  the  ground, 
that,  according  to  the  eleventh  section  of  the  twenty-five  dollar  act, 
ho  action  of  debt  will  lie  on  a  judgment  of  a  justice's  court,  until 
aAer  execution  has  been  returned  unsatisfied.  On  that  ground, 
a  verdict  was  given  for  the  defendant  below,  on  which  the  justice 
rendered  judgment. 

Per  Curiam.  The  11th  section  of  the  act  (1  Jv.  iJ.  L.  387. 
sess.  36.  ch.  53.)  (6)  directs  the  justice  to  issue  execution  on 
his  judgment,  and  provides,  that  if  the  execution  be  returned,  un- 
satisfied, it  may  be  renewed,  or  the  party  recovering  the  judgment 
may  bring  an  action  of  debt  thereon,  &c.  There  are  no  negative 
words,  tl^t  the  party  shall  not  sue  on  the  judgment  until  the  exe- 
cution has  been  returned.  The  common  law  right  of  bringing  an 
action  of  debt,  as  soon  as  a  judgment  is  recovered,  remains  unim- 
paired. The  statute  does  not  give  the  action  of  debt,  but  is 
merely  explanatory  of  the  common  law  right.  We  are,  therefore, 
of  opinion,  that  the  judgment  of  the  court  below  ought  to  be 

reversed. 

Judgment  of  reversal. 


[»342] 


Where  an  exe- 
cation^  i^ued 
on  a  judgment 
in  a  justice's 
coort,  isnot  re- 
turned at  all  by 
the  constable, 
the  common  law 
right  of  the  par- 
ly remains  un- 
impaired, and 
he  may  bring 
an  action  of 
debt  on  the 
judgment,  (a) 


(a)  Vid.  Smith  ▼.  Mum/ord,  9  Cow,  JUp.  96. 


{b)  %  Reo,  8UU.  248. 
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rathbcw  *Rathbun  against  Martin. 

V. 

iUb    *    m^  ff  Iff 

REPLEVIN  for  books  taken  by  the  defendant  from  the  pes- 
the  11^2  b  session  of  the  plaintiff.  The  defendant  avowed  and  justified  tbe 
Dot  amenable  lo  taking,  as  deputy  marshal  of  the  United  States,  acting  under  a 
of  *th?  "Sit-  certificate  signed  by  the  president  of  a  court-martial,  for  collect- 
ed stautj  fot  ing  a  fine,  "for  having  failed,  neglected  and  refused  to  rendez- 
iiegiected**aD(i  vous,  and  enter  the  service  of  the  United  States,  as  a  soldier  in 
reiosed  lo  ren-  the  militia,  in  obedience  to  the  orders  of  his  excellency,  Daniel 
enter^'to  ^e  ^«  TompJctns,  governor  of  this  state,  on  the  requisition  of  the 
wnnct  ^^J^  United  States J^  To  this  avowry,  the  plaintiflT  demurred  specially, 
in'obedience  to  ^^d  assigned  nineteen  causes  of  demurrer;  and  the  defendant 
xheordenofibm  joined  in  dcmurrcr. 

governor  of  this  ** 
stale,  in    com- 
pliance wilh  the       ^.  Smithy  for  the  plaintiff. 

reqttuihon     of  * 

ihe  president  of 

ihe        UnUed       ShufeUt,  for  the  defendant. 

Platt,  J.,  delivered  the  opinion  of  the  court.  The  questions 
presented  on  this  demurrer,  with  two  or  three  exceptions,  are  the 
same  which  arose  in  the  case  of  MilU  v.  Martin.  HO  Johns.  Rep. 
7.)  In  that  case,  judgment  was  given  against  the  aefendant,  after 
mature  deliberation ;  and  the  principal  objections  to  the  avowry, 
on  which  our  judgment  rested,  in  that  case,  occur  here  again  in 
their  full  force.  Without  entering  the  wide  field  of  discussion, 
we  think  it  sufficient  to  repeat  here,  that,  according  to  the  consti- 
tution  and  laws  of  the  United  States,  a  soldier  of  the  militia  teas 
not  amenable  to  a  court-martial  of  ihe  United  States,  "  for  having 
failed,  neglected  and  refused  to  rendezvous,  and  enter  into  the 
service  of  the  United  ^Sto^e^,  in. obedience  to  the  orders  of  the 
governor  of  this  state,  in  compliance  with  the  requisition  of  the 
president  of  the  United  States.^*  And  we  are  also  of  opinion, 
that  if  such  court-martial  had  jurisdiction  over  such  delinquent, 
the  requisition  of  the  president,  and  the  orders  of  the  governor, 
\  •  344  ]  are  not  set  forth  in  ♦the  avowry,  with  such  particularity  and  cer 
tainty,  as  are  required  by  the  rules  of  pleading. 

There  are  other  grounds  of  exception,  which  it  is  deemed  un 
necessary  to  advert  to.  For  the  reasons  of  this  decision,  we  refei 
to  the  opinion  expressed  by  the  court,  in  the  case  of  il£&  v.  Mar 
tin.     (19  Johns.  Rep.  7.) 

Judgment  for  the  defendant. 

N.  B.     In  the  cases  of  Robert  S.  Ldvingston  against  Martin, 
and  of  J.  F.  Bartlett  against  the  same  defendant  the  like  judg 
ments  were  given. 
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Crookshank  against  Gray  and  his  Wife.  crookshank 

V. 

Grat 

IN  ERROR,  to  the  Court  of  Common  Pleas  of  Washins^ton 
county.     Gratfy  and  Margaret  his  wife,  brought  an  action  of  «y°„    \^ 
slander  against  Crookshank^  in  the  court  below.     The  declaration  sworn  to  a  Ue" 
contained  four  counts.     In  the  Jirst  count,  the  plaintiffs  alleged,  Jives' "acUOT^ 
that  the  defendant,  on  the  6th  of  Juney  1820,  at,  d&c,  falsely,  able;  but  if  it 
wickedly  and  maliciously,  &c.,  spoke  and  published  of  and  con-  tbey^w^'spo^ 
ceming  Margaret^  the  wife  of  Gray,  and  of  and  concerning  a  V^nof  andcon- 
certain  suit  which  had  been  lately  tried  before  J.  fF.,  a  justice  pf^'Sf;     and 
of  the  peace,  in  which  the  said  G.  was  plaintiff,  and  the  said  C.  of  and  cpncera- 
defendant,  and  on   the   trial  of  which   the   said  M.  had   been  [hf  ^  e'w^ence 
examined  on  oath,  and  had  given  material  evidence,  as  a  witness,  ^|\«n^^x  ^ 
for  the  plaintiff,  and  of  and  concerning  the  evidence  so  given  by  cause  pending 
her,  the  following  false,  scandalous  and  malicious  words,  to  wit :  »  a  court,  the 
"  You  are  a  damned  liar,  and  have  sworn  false,"  meaning  that  she  ^  ^d!^ 
bad  conmiitted  perjury.     The  third  count  alleged,  that  the  de-  cause  of  action, 
fendant  C,  falsely,  &c.,  spoke  and  published,  of  and  concerning  ^^'  Avennents, 
the  said  M,  and  of , and  concerning  the  action  which  had  been  so  ^y  way  of  in- 
depending  and  tried  before  the  said  justice,  and  of  and  concern-  the  Tnt  'count 
ing  the  evidence  of  the  said  ilf.,  *given  by  her  on  the  said  trial,  ofadeciamiion, 
as  such  witness,  other  false,  scandalous  and  malicious  words,  to  wit,    .  [  f  345  ] 
'^Abraham  Gray*s  wife  swore  to  a  damned  lie,"  meaning,  &c.  ]|^ucn? *count 
The  defendant  below  pleaded  the  general  issue,  with  notice  of  which     wouij 
justification.     The  jury  found  the  defendant  not  guilty  on  the  defecU ws,  when 
jfrjf,  second  and  fourth  counts,  and  guilty  on  the  third  count,  on  it  dcariy  refers 
which  they  assessed  the  damages  of  the  plaintiffs,  to  125  dollars.  '^hlSf'i^'^: 
On  the  trial,  a  bill  of  exceptions  was  tendered  to  the  court  below,  (*/ 
from  which  it  appeared,  that  the  action  tried  before  the  justice  jhargedTaTbe- 
was  trespass  brought  against  C,  to  recover  damages  for  setting  mg  siandMous, 
the  dogs  of  C.*on  the  plaintiff's  cattle,  and  worrying  them,  so  that  have^Kewi  spo^ 
one  of  them  was  killed.     That  the  question  before  the  justice  ken  in  rciauon 
was,  whether  the  defendant  C.  had,  by  means  of  his  dogs,  killed  iJe  *  e^ence 
a  steer  of  the  plaintiff's ;  that  M.,  the  wife  of  the  plaintiff,  was  a  t^^^.J^y   ^^ 
witness,  and  testified,  that  she  saw  the  defendant's  dog  worrying  Srim^'   "  I 
the  plaintiff's  steer,  in  the  corner  of  the  defendant's  lot  nearest  cause,  as  to  a 
to  the  plaintiff's  house ;  and  that  she  was  standing  in  the  house,  SSf^roafcriaUo 
and  the  distance  to  the  corner  of  the  lot  of  the  defendant  was  the  pomt  at  is- 
about  thirty  rods,  and  there  were  no  trees  or  bushes  in  the  way  SeyaremS^K- 
to  obstruct  her  view.     S.,  a  witness  for  the  plaintiff,  testified,  that,  tionabie 
before  the  trial  in  the  court  below,  he  heard  C,  the  defendant, 
say,  that  Abraham  Gray's  wife  had  sworn  to  a  lie,  and  he  could 
prove  it;  the  witness  understood  the  conversation  to  relate  to  her 
testimony  on  the  trial  before  the  justice,  as  to  the  distance  at 
which  she  saw  the  dogs  worrying  the  steer.     JJ.,  another  witness, 
testified,  that  he  heard  the  defendant  say,  that  Gray  had  support- 
ed his  action  by  the  evidence  of  his  wife,  and  A.  »S.,  and  that 
they  had  sworn  to  a  lie,  as  to  the  distance  of  the  ground ;  that 

(a)  Ros4  ads.  Rnuse,  I  WendeWt  ^ep.  475. 

lb)  Griswold  v.  National  hu,  Co,  3  C<no,  Rtp.  96. 
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the  conversation  was  relative  to  the  trial  before  the  justice,  and 
the  evidence  given  by  Gray^s  wife  as  to  the  distance  from  Gray** 
house  to  the  south-west  corner  of  the  defendant's  lot.  The  de- 
fendant below  moved  for  a  nonsuit,  on  the  ground,  that  the 
evidence  of  Gray's  wife,  relative  to  the  distance,  was  immaterial : 
and  as  the  words  spoken  refened  to  that  part  of  her  evidence, 
they  did  not  support  the  action.  But  the  court  below  refused  the 
motion,  and  the  defendant  excepted  to  the  opinion  of  the  court* 
The  defendant  then  called  several  witnesses,  who  stated  the  testi- 
mony given  by  Gray^s  wife  before  the  justice.  The  defendant 
•also  proved  the  distance  from  Ch-ai^s  honse  to  the  corner  of  his 
lot  to  be  about*  106  rods,  and  that  there  were  trees  and  bashes 
on  the  line  between  Gray's  house,  and  the  corner  of  the  lot, 
which  would  obstruct  the  view;  The  plaintiff  then  called  wit- 
nesses who  testified,  that  a  person  might,  from  Gray's  house,  see  a 
steer  or  dog  in  the  corner  of  the  defendant's  lot ;  that  there  was 
no  obstruction  to  the  view  ;  and  that  the  said  Margaret y  in  giving 
her  testimony  before  the  justice,  hesitated  in  mentioning  the  dis- 
tance, saying,  that  she  knew  nothing  of  distances.  The  jodge 
charged  the  jury,  that  it  was  immaterial  whether  the  distance  was 
30  or  100  rods,  if  the  jury  were  satisfied,  from  the  evidence,  that 
there  was  nothing  to  prevent  her  seeing  the  dog  worryii^  the 
steer;  that  her  evidence  had  been  fully  corroborated,  and  the 
defendant  had  wholly  failed,  in  supporting  his  charge,  or  his 
notice  of  justification.  The  defendant  excepted  to  the  judge's 
charge.  The  jury  found  a  verdict  as  above  stated,  on  which  the 
court  below  gave  judgment  for  the  plaintiff  for  the  damages  and 
costs,  amounting  to  175  dollars  and  96  cents. 

Billings  and  Wittard^  for  the  plaintiff  in  error. 

Gibson  and  Stevensy  contra. 

The  cause  was  submitted  to  the  court  on  the  following  points 
and  authorities. 


f347] 


For  the  plaintiff  in  error ;  I .  The  words  set  forth  in  the  third 
count,  on  which  a  verdict  was  given  for  the  plaintiff,  were  not 
actionable.  (1  Johns.  Rep.  305.  2  Johns.  Rep.  10.  3  Johns. 
Rep.  109.) 

2.  There  is  no  averment  applicable  to  the  third  count,  that 
there  had  been  a  cause  tried  in  which  the  wife  of  the  defendant 
in  error  had  been  sworn  and  examined  as  a  witness.  When  the 
words  are  not  actionable,  per  se,  but  become  so  in  reference  to 
some  extrinsic  circumstance,  there  must  be  a  special  inducement. 
(I  Chitty's  PL  382.  6  Term  Rep.  691.  8  East's  Rep.  430.  2 
Chitty's  PI.  255,  256.  Cowper's  Rep.  682,  683,  684.)  An  tn- 
nuendo  cannot  supply  the  place  of  an  averment.  (I  Chitty's  PL 
308.  1  Saund.  *Rep.  234.  n.  4.  4  Bac.  Abr.  516.  8  Johns.  Rep. 
109.     4  Co.  19,  20.) 

3.  That  the  averment  introductory  to  the  first  count  is  not 
sufRcient,  even  if  it  related  to  the  third  count ;  and  as  there  are 
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no-words  of  reference,  it  cannot  be  resorted  to  in  aid  of  the  third     ALBANY, 
coant ;  Inore  especially  where  there  is  a  verdict  for  the  defendant  y^^i^J^V, 
00  the  first  count.     (1    Chitty's  PL  897.     2    Chitty's  PL  260.  c^oo^ilZ!?;^ 
note.) 

4.  The  testimony  of  the  wife  of  Gray,  concerning  which  the 
words  were  spoken,  was  not  material  in  the  cause  before  the 
justice ;  and,  therefore,  the  words  do  not  amount  to  a  charge  of 
perjary.  (Chapman  v.  Smithy  13  Johns.  Rep.  81.  Hopkins  v. 
Betdle,  1  Caines's  Rep.  347.    4  Cb.  12. 16.    1  Johns.  Cases,  2T9.) 

5.  That,  if  the  evidence  of  Mrs.  Gray  was  material,  in  relation 
to  the  distance,  the  words  spoken  were  fully  justified. 

6.  Th3  judge  misdirected  the  jury.  A  notice  of'a  special  justi- 
fication is  not  an  admission  of  the  matters  charged  in  the  declara- 
tion. It  forms  no  part  of  the  record.  (  Vaughan  v.  Havens,  8  Johns. 
Rep.  109.) 

,  For  the  defendants  in  error,  the  following  points  were  made : 

1.  Every  subsequent  couQt  in  a  declaration  may  refer  to  the  first 
count,  and  the  inducements  to  it.  (2  If.  BL  131.  2  fVib.  114, 115. 
Cro.  mix.  240.  2  Lev.  193.  2  Chkiy's  PL  256.  notes.  1  Gaines's 
Rep.  348.     3  Lev.  166.) 

2.  Afler  verdict,  it  is  to  be  intended,  that  malice  was  proved. 
(13  Johns.  Rep.  74.) 

3.  If  the  sense  and  meaning  of  the  words  spoken,  are  the  same 
as  tho^e  of  the  words  alleged,  it  is  sufficient*  (8  Johns,  Rep.  74. 
BulUr's  N.  P.  5.) 

4.  The  defendant  below  did,  in  substance  and  effect,  charge 
the  plaintiff's  wife  with  perjury ;  for  ha  contended,  that  the  dis-* 
tance  was  such,  that  she  could  not  see  the  dog  touch  the  steer,  &c. 

5.  The  justification  set  out  on  the  record  8lk>ws  the  materiality 
of  the  distance,  as  to  the  fact  sworn  to  by  Mrs.  Gray. 

6.  The  justification  was  not  made  out  by  the  defendant  below. 

*7.  The  jury  were  not  misdirected  by  the  court,  whose  duty  it  is       [  *  348  | 
to  charge  as  to  the  law,  or  whether  a  justification  had  been  made 
outer  not,  or  whether  the  plaintiff  had  supported  lus  action. 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court  The  verdict 
aud  judgment  having  been  entered  on  the  third  count  only,  the 
first  question  is,  whether  it  contains  a  good  cause  of  action.  It 
will  be  adfnitted,  that  the  words  of  themselves  are  not  actionable  ; 
swrearing  to  a  lie  does  not  necessarily  imply  that  the  party  has,  in 
judgment  of  law,  perjured  himself.  (^Hopkins  v.  Beedle,  1  Caines, 
3i7.)  In  order  to  sustain  an  action  on  the  words  charged,  it  is 
necessary  there  should  be  a  colloquium,  referring  to  the  extrinsic 
circumstances,  in  relation  to  which  the  words  were  spoken.  (1 
Chitty's  PL  382.  6  Term,  Rep.  691.  8  East,  430.)  In  the  present 
case,  it  will  be  seen,  that  in  the  first  count,  the  averment  is,  that 
the  words  were  spoken  of  and  concerning  the  plaintiff,  and  of  and 
C9nceniin;r  the  trial  and  the  evidence  given  by  the  plaintiff  in  that 
r^ufe :  These  averments  are  sufficient  to  show  the  appfication  of 
tile  words,  and  being  applied  to  the  evidence  given,  the  count 
contains  a  good  cause  of  action. 
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The  defendant  pleaded  the  general  issue,  with  notice  of  justi* 
fication. 

At  the  trial,  Abel  Dunning^  a  witness  for  the  plaintiff,  testified, 
that  on  the  8th  of  Marchy  1820,  the  plaintiff  entered  a  com^^aint 
before  the  witness,  being  a  magistrate  of  Montgomery  county, 
against  Reuben  Styter^  for  the  crime  of  perjury,  uhich  complaint 
was  made  on  the  oath  of  the  plaintiff;  that,  afterwards,  on  the 
20th  oi  March y  1820,  Slyter  was  brought  before  the  witness,  on  a 
warrant,  to  answer  to  the  charge  made  by  the  ploiniiff ;  and  the 
plaii^tifT  was  then  sworn  as  a  witness  on  the  examination.  The 
defendant's  counsel  objected,  that  the  plaintiff  ought  not  to  be 
permitted  to  prove  any  thing  which  the  defendant  may  have  said 
in  relation  to  the  evidence  given  by  the  plaintiff  on  the  complaint, 
as  that  was  made  on  tlie  Sth  of  March^  but  was  alleged,  in  the 
declaration,  to  have  been  made  on  the  20th  of  March  ;  and  that  the 
plaintiff  ouglkt  not  to  be  permitted  to  prove  any  thing  which  the 
defendant  might  have  ^aid  in  relation  to  the  evidence  given  by  the 
plaintiff  on  the  20th  of  March,  as  that  evidence  was  given  on  the 
examination  of  the  plaintiff,  but  not  on  the  complaint  made  by  him 
to  the  justice,  as  stated  in  the  declaration.  But  the  judge  over- 
ruled these  objections. 

♦The  plaintiff  proved  the  words  to  have  been  spoken  by  the  de- 
fendant, as  stated  in  the  declaration. 

The  defendant's  counsel,  in  opening  his  defence  to  the  jury 
among  other  things,  stated,  that  if  the  jury,  from  the  evidence  to 
]>c  introduced  on  the  part  of  the  defendant,  should  be  satisfied, 
tliat  the  evidence  given  by  the  plaintiff,  before  the  justice,  was  not 
strictly  and  literally  true,  though  the  plaintiff  might  have  testified 
through  misapprehension  or  mistake,  the  defendant's  justification 
would  be  made  out,  and  he  be  entitled  to  a  verdict.  The  judge 
ruled  that,  in  his  opinion,  the  defendant  would  fail  in  making  out 
a  justification,  unless  he  proved,  tliat  the  plaintiff  wilfully  swore 
false ;  and  in  his  charge  to  the  jury,  the  jud£:e,  among  other  things, 
stated,  that  the  defendant,  in  order  to  make  out  a  justification, 
was  bound  to  prove,  that  the  plaintiff  had,  in  giving  his  evidence 
before  A.  D.,  the  justice,  wilfully  and  corruptly  sworn  false;  that 
if  the  plaintiff,  in  giving  that  evidence,  had,  by  mistake,  misrepre- 
sented a  fact,  it  was  no  justification  to  the  defendant ;  and  that  it 
required  the  same  eridence  to  sustain  such  a  justification,  as  to 
maintain  an  indictment  for  perjury.  'The  jury  found  a  verdict  for 
the  plaintiff,  for  500  dollars  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 

Beynoldrt,  for  the  defendant,  contended,  1,  That  the  plaintiff 
ou^t  to  have  proved  the  complaint y  before  the  justice,  to  have  been 
m«ide  on  the  day  laid  in  the  declaration.  Where  the  time  is  ma- 
terial, it  must  be  proved  precisely  as  it  is  laid.  .  In  Pope  v.  Foster^ 
(1  Tfr?^^.  B(p,  5fO.)  which  was  an  action  for  a  malicious  prose- 
cution, tlie  di  da  ration  alleged  the  trial  and  verdict  to  be  on  a 
certain  day ;  and,  on  producing  the  record,  it  appeared  to  have 
been  on  a  subscqiK  nt  day  ;  and  Lord  Ketiyon  helil  the  variance  to 
be  fatal,  and  nonsuited  the   plaintiff;   and  the  Court  of  K    B 
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refiised  to  set  aside  the  nonsuit,  and  decided  that  the  variance  was 
equally  fatal,  though  the  day,  in  the  declaration,  was  laid  under  a 
videlicet,  (2  Ckitty's  PL  2B6.  n.s.  2  BL  Rep.  J 001.  S  Bos. 
tf  Pull.  456.)  In  the  case  of  the  Umted  States  v.  M'Ncal,  in  the 
Circuit  Court  of  the  United  States,  *(l  Gallis.  Rep.  387.)  there  was 
an  indictment  for  perjury,  which  charged  the  perjury  to  have  been 
committed  at  a  trial  before  the  court  held  on  the  19th  of  May ;  and, 
on  producing  the  record  of  the  trial,  it  appeared,  that  thecourt  was 
first  held  on  the  20th  day  of  May,  the  19th  being  Swnday  un. 
the  court  held  the  variance  to  be  fatal. 

2.  The  plaintiff  was  bound  to  prove  the  words  to  have  been 
spoken  in  reference  to  the  oath  of  the  plaintiff  on  the  complaint; 
and  should  not  have  been  permitted  to  give  evidence  of  any  words 
spoken  by  the  defendant  in  relation  to  the  oath  of  the  plaintiff  on 
his  examination,  as  a  witness,  before  the  justice.  The  complaint 
and  the  examination  were  distinct  proceedings,  and  at  different 
times.  The  examination  was  not  a  continuation^of  the  complaint* 
Chitty  (Cr.  L.  31.72.  82.)  says,  if  the  original  information  (or 
complaint)  and  evidence,  taken  before  the  warrant  issued,  contain 
a  complete  case,  it  is  the  practice,  after  reswearing  the  accuser 
and  witnesses,  on  the  examination,  to  read  ovev  the  deposition, 
and  add  a  fresh  jurat.  The  judge  considered  the  examination  as 
a  mere  following  up  of  the  complaint.  But  might  it  not  as  well 
be  said,  that  the  indictment  and  trial  were  the  mere  following  up 
of  the  examination :  and,  therefore,  permit  the  plaintiff  to  give 
evidence  of  words  spoken  relative  to*  the  testimony  of  the  plaintiff 
on  these  several  occasions  ?  If  the  charge  had  been,  that  the  de- 
fendant had  said  that  the  plaintiff  swore  false  on  his  voire  dircy 
wotild  he  be  permitted  to  prove  words  spoken  in  relation  to  his 
testimony  given  in  chief  .'^  It  was  necessary  to  aver,  that  the 
words  were  spoken  in  relation  ta  the  oath  of  the  plaintiff,  in  some 
judicial  proceeding.  Being,  therefore,  a  substantial  averment,  it 
must  be  proved  precisely  as  it  is  laid  in  the  declaratioa  The  rule 
is,  that  if  the  whole  of  an  arerment  may  be  struck  out  without 
destroying  the  plaintiff's  right  of  action^  it  is  no4  necessary  to 
prove  it     (2  East's  Rep.  452.     1  Chitty' s  PL  307.) 

3.  The  charge  of  the  judge,  that  it  required  the  same  evidence 
to  sustain  a  justification  of  the  slanderous  words,  as  to  maintain  an 
indictment  for  perjury,  was  incorrect,  and  calculated  to  mislead 
the  jury.  The  action  of  slander  \s  to  be  determined  on  the  same 
principles,  both  as  to  the  admission  *and  effect <rf  evidence,  as  any 
other  civil  action.  Two  witnesses  are  required  to  establish  the 
guilt  of  the  prisoner  on  an  indictment ;  but  one  witness  is  suffi- 
cient to  support  a  justification  in  an  action  of  slander. 

4.  The  jury  ought  to  have  been  charged,  that  if  they  believed 
that  the  dfefendant  intended  nothing  more  than  to  charge  the 
plaintiflT  with  fal«e  swearing,  and  not  to  imfRite  to  him  the  crime 
of  perjury,  the  defendant  would  be  entitled  to  a  verdict ;  and  that 
the  plaintiff  was  boond  to  show,  that  the  worda  were  spoken  in 
the  sense  he  ascribed  to  them. 

In  Smith  v.  Carey,  (3  Camp,  N.  P.  Rep.  461.)  the  action  was 
for  slander,  and  the  words  were,  "  He  lived  by  swindling  and  rob 
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bing  the  public ;"  with  an  innuendo,  that  the  plaintiff  had  been 
guilty  of  ^'  felony  and  robbery."  The  words  were  proved  as  laid  ; 
but  it  appearing  that  they  alluded  to  a  transaction  from  which  it 
might  be  inferred  that  the  defendant  meant  only  to  charge  the 
plaintiff  with  a  frauds  Lord  EUenborovgh  said,  that  the  plaintifi* 
was  bound  to  show  that  the  words  were  spoken  in  the  sense  he 
had  ascribed  to  them ;  and  if  they  were  satisfied  that  they  were 
spoken  with  intent  to  impute,  not  felony,  but  merely /rau</,  there 
ought  to  be  a  verdict  for  tiie  defendant.  (2  BL  Rep.  959.  961, 
962.  5  Bos.  fy  PuU.  335.  PtaTce's  N.  P.  Rep.  4.  Chrutie  v. 
Cotoelly  Van  Remselaer  v.  JDoZe,  1  Johns,  Cases,  279.  Jarvis  v. 
Hathtway,  3  Johns.  Rep.  180.) 

Cady,  contra,  insisted,  that  the  defendant  had  suffered  no  injury 
from  the  opinion  of  the  judge ;  for  the  case  stated,  that  the  plain- 
tiff went  on,  afterwards,  and  proved  the  words  as  laid  in  the  dec- 
laration, unless,  perhaps,  in  that  part  of  his  charge  in  which  he 
said  that  the  variance  was  not  material.  That  he  was  correct  on 
that  point,  the  cases  of  Brooks  v.  Bemiss,,  (8  Johns.  Rep.  455.)  and 
Page  V.  Woods,  (9  Johns.  Rep.  62.)  sufficiently  show.  The  case 
admits,  that  the  plaintiff  proved  the  words  '^  as  stated  in  the  dec- 
laration," and  that  answers  every  objection* 

Reynolds,  in  reply,  said,  that  the  cases  of  Brooks  and  Bemiss 
and  Page  and  Woods,  were  very  distinguishable  *from  this  case ; 
and  the  court  do  not  say,  that  time,  in  all  cases,  is  immaterial. 
The  admission  in  the  case,  that  the  plaintiff  proved  the  words  ^^  as 
laid  in  the  declaration,"  refers  merely  to  the  words  there  charged 
to  have  been  spoken,  not  to  the  other  averments.  On  the  con- 
struction given  to  the  case  by  the  plaintiffs  counsel,  it  would  have 
been  absurd  to  have  brought  the  case  before  the  court. 

WoQDWoRTH,  J.,  delivered  the  opinion  of  the  court.  The  day 
stated  in  the  declaration  is  not  material.  There  was  no  record 
of  the  complaint ;  and  if  there  had  been,  the  declaration  does  not 
profess  to  set  it  out  according  to  its  tenor,  or  in  hac  verba,  but 
refers  to  it  as  matter  of  description,  for  the  purpose  of  informing 
the  defendant  that  the  words  referred  to  a  complaint  previously 
made.  In  Brooks  v.  Bemiss,  (8  Johns.  Rep.  455.)  the  defendant' 
gave  notice  that  he  would  offer  in  evidence  a  record  of  the  trial 
of  an  indictment,  of  the  term  of  June,  1810.  When  produced, 
it  appeared  to  be  1609,  and  the  court  held  that  the  variance  was 
not  material. 

There  is  no  foundation  for  the  second  point,  for  the  plaintiff  did 
prove  the  words  to  have  been  spoken  in  reference  to  the  oath  of 
the  plaintiff  on  the  complaint.  The  declaration  avers,  that  the 
words  were  spoken  concerning  the  evidence  given  on  the  com- 
plaint, which  I  understand  as  the  evidence  given  when  application 
was  made  to  the  justice,  and  upon  which  the  warrant  issued  ;  it 
says  nothing  respecting  the  subsequent  examination.  The  case 
states,  "(hat  the  plaintiff  proved  the  words  as  laid  f^  and  if  so,  he 
must  have  proved,  that  the  words  spoken  had  reference  to  the 
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4>n^iatnt,     Whether  the  plaintiff  gave  testimony  on  the  examina 
tion  of  Slyier  or  not,  is  immaterial.     The  plaintiff  does  not  charge 
the  speaking  of  words  relating  to  that,  nor  does  it  appear  that 
any  proof  was  given  of  the  speaking  of  words  by  the  defendant 
relating  to  the  evidence  given  on  the  examination. 

The  charge  to  the  jury  was  correct.  The  words  spoken,  in 
judgment  of  law,  imputed  the  crime  of  perjury,  inasmuch  as  they 
alleged  the  false  swearing  to  have  been  before  a  magistrate,  having 
competent  authority  to  administer  the  oath,  and  take  cogniza'nce 
of  the  complaint.  There  was  no  qualification  or  explanation  by 
the  defendant,  at  the  time,  that  the  ^'plaintiff,  through  misappre- 
hension or  mistake,  may  have  sworn  false.  It  was  too  late,  at  the 
trial,  to  say,  in  substance,  "The  plaintiff  has  sworn  false,  but  it 
may  have  proceeded  from  mistake,  and  may  not  have  been  corrupt. 
I  did  not  intend  by  the  words  more  than  this."  The  defence,  to 
be  available,  must  be  as  broad  as  the  charge ;  the  evidence  relied 
on  was  no  justification.  When  a  defendant  has  made  a  charge, 
that  clearly  imputes  a  crime,  he  cannot,  afterwards,  be  permitted 
to  say,  I  did  not  intend  what  my  words  legally  imply.  The  intent 
must  be  collected  from  the  expressions  used,  when  they  have  a 
certain  and  definite  meaning.  The  jury  cannot  rightfully  in- 
dulge in  conjectures  that  are  not  warranted  by  the  legal  import 
of  the  words  spoken.  But  if  it  is  doubtful  whether  the  words  im- 
pute a  crime,  or  may  be  satisfied  by  ascribing  to  them  a  meaning 
which  renders  them  not  actionable,  then  the  intent  may  become 
a  fiiir  subject  of  inquiry  before  a  jury.  This  distinction  is  recog- 
nized by  Lord  Mlenborovgh  in  3  Camp.  Rep.  460.,  and  by  this 
court  in  12  Johns.  Rep,  257.  The  charge  of  the  judge  would 
not  have  been  correct,  if  the  principle  of  these  cases  had  been 
applied  to  the  words  spoken  by  the  defendant.  We  are  of  opin- 
ion, that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
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Gardner  against  Jones. 

IN  ERROR,  on  certiorari  to  a  justice's  court.  Gardner 
brought  an  action  of  debt  against  Jones,  before  a  Justice,  for  the 
amount  of  an  execution  issued  on  a  judgment  in  a  justice's  court, 
in  favor  of  the  plaintiff,  against  one  Dennison,  for  31  dollars  and 
46  cents,  which  the  defendant  had  received  as  a  constable,  on  the 
3d  day  of  October,  1821,  and  which  was  not  returned  by  him 
until  the  18th  of  March,  *1822.  The  plaintiff  claimed  the  amount 
of  the  execution,  uiider  the  13th  section  of  the  twenty-five  dollar 
act.    There  was  a  verdict  and  judgment  for  the  defendant. 

Per  Curiam.  The  only  question  before  the  justice  was  on  a 
point  of  law,  whether  the  act  extending  the  jurisdiction  of  justices 

lioii  of  juslTM  of  tlje  peace,  pawed  Aprfl  10, 1818,  (scss.  41.  ch.  94.)  wilh  thU  difference,  ihal 
u\  the  constable  has  40  dayt  within  which  to  levy  and  retarn  the  execution. 
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of  the  peace,  (passed  10th  of  April,  1818,  sess.  41.  ch.  94.)  gives 
the  same  remedy^  by  action  of  debt  against  the  delinquent  consta- 
ble,  as  the  act  for  the  recovery  of  debts  to  the  value  of  25  dollars, 
(passed  April  5,  1813.  1  N.  R.  L.  387.  seas.  36.  ch.  53.)  (c) 
The  act  of  the  lOtfa  of  ^prt7,  1818,  coatams  no  express  provision 
on  the  subject;  but  the  Iwclfth  section  declares,  that  ^^ all  the 
provisions  of  the  former  act  shall  apply  to  this  act,  except  as 
herein  otherwise  directed."  The  llth  section  of  the  act  of  1818 
allows  the  constable  40  instead  of  20  days,  for  levying  the  execu- 
tion. In  this  case,  the  constable  neglected,  for  above  five  months, 
to  return  the  execution.  We  are  of  opinion,  that  the  provision  of 
the  act  of  1813,  in  &vor  of  creditors,  was  intended  to  be  adopted 
and  extended  to  cases  under  the  enlarged  jurisdiction  of  justices 
of  the  peace ;  and  that  the  judgment  of  the  court  below  was, 
therefore,  erroneous. 

Judgment  reveised. 

(«)  S  Btv,  aud.  948. 


Jacksop},  ex  dem.  Parker,  against  Hobbt. 

A  •       • 

i9suad*"to' take      THIS  was  an  action  of  ejectment,  tried  at  the  Madison  circuit, 

L*  358  ]  in  Matfy  1821,  before  Mr.  Justice  Van  Ness.  Abijah  *Parker,  de- 
B  examiQBUon  ceasod,  of  MadisoHf  was  admitted  to  be  the  common  source  of 
npsses!*S!!isrhe  title  to  the  parties.  The  lessor  of  the  plaintiff  clainned,  as  son  and 
cT'r  ™^  ■"'^  htir  of  A.  Parker,  by  an  alleged  marriage  with  Molly  Nuiter,  in 
judge  of  \he  1763.  The  defendant  claimed,  by  purchase,  under  the  children 
S"%*!!f  *^i'h  ^f -^*  ^-y  ^y  ^^^^^^  Harris,  by  a  marriage  between  them  in  1789. 
cieiric^''  office^  The  defendant  was  admitted  to  be  in  possession  of  the  premises 
before  ibedepo-  jn  question.     The  plaintifi'  then  offered  to  read  in  evidence  an 

fitions      taken         ,!,  ''I'ilil  •  j*^i_  /»       bl- 

under it  can  lie  Original  commissiou,  which  had  been  issued  in  the  cause,  tor  the 

?*^  7h\  *^'*  examination  of  witnesses  abroad,  with  the  interrogatories  and 
^\Vhere  a  aiiswers  tnereuuto  annexed.  The  commission  was  directed,  in 
deUvered**"T*  ^^^  "sual  form,  to  Samuel  Dana,  James  Prescoit  and  Caleb  Butler, 
the^^s^Dt  to  a  authorizing  them,  or  any  two  of  them,  to  take  the  examinatic  n  of 
judge,  at^  »w»  jjjg  witnesses  named ;  the  commission  was  duly  executed  by  the 
-  his  a^davii  as  Commissioners,  and  delivered  to  Wallis  Little,  as  agent,  to  return 
IS"  hiSTrecciv^ir  *'^®  samc.  W.  i.  delivered  it  to  Mr.  Justice  Van  iHess,  on  tlie  day 
h,  'after^'^he  of  the  trial  at  nisi  prius,  who  annexed  an  affidavit  of  the  agent, 
S^'boTbcfore  ^®"  before  him,  that  he,  the  agent,  received  the  commission, 
the  trial  was  with  the  papers  annexed,  from  Samuel  Dana,  one  of  the  commis- 
commenced  :^^  gioncrs,  and  that  it  had  not  been  opened  or  altered  since  he  so 
depositions  an-  received  it,  i&c.  This  affidavit  was  taken  after  -the  cause  was 
nexcd  to  the  called,  but  before  the  trial  had  commenced.  The  defendant's 
opened  bj'the  counscl  objected  to  the  reading  of  any  of  the  depositions  taken 
ie^TevkJence^  uudor  the  commission  in  evidence,  on  the  ground,  that  the  com- 

It  8tenu,  that 
where  counsel  objects  to  evidence,  or  to  the  opinion  of  the  judge  at  (he  trial,  he  ought  (o  state  the  grounds  ofhis 
objection^  so  as  to  call  the  attention  of  the  jodni  to  the  point  of  exception,  and  to  afibrd  the  opposite  partj  aa 
opportunity  of  obviaiifl^  ii  by  additioBBl  pmoL 

(6)  Vide  Jackson  v.  Pertvu,  ft  WendeWt  Rep,  906.    Oneida  Mamtfaeturing  Society  v.  JLom remit,  4  C«w 
R«p.  440. 
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aitssion  had  not  been  returned  into  this  court,  fron*  whence  it 
ksued,  nor  into  any  of  the  offices  of  the  clerkcf  of  the  court,  accord- 
ing to  the  statute.  That  it  did  not  appear  how,  or  in  what  man- 
ner, the  commission,  &c.  came  from  the  hands  of  the  commission- 
ers ;  that  the  affidavit  annexed  of  fV,  X/.,  was  not  competent  evi- 
dence of  the  regularity  of  the  return,  and  that  none  of  the  requisites 
of  the  statute,  as  to  the  return  of  commissions,  in  such  cases,  had 
been  complied  with.  The  judge  overruled  the  objections,  and 
permitted  the  depositions  to  be  read,  and  the  counsel  for  the  de- 
fendant excepted  to  his  opinion.  The  defendant's  counsel  ob- 
jected, in  general  terms,  to  several  of  the  answers  and  parts  of 
answers  of  the  witnesses  being  read  in  evidence,  but  without 
stating  any  ground  or  reason  for  the  objections;  and  all  the  ob- 
jections *so  made  to  the  evidence,  in  the  course  of  the  trial,  were 
overruled  by  the  judge ;  and  the  defeujlant's  counsel  excepted  to 
his  op'nion.  The  bill  of  exceptions,  after  stating  the  particular 
parts  of  the  evidence  so  objected  to,  and  that  the  judge  overruled 
the  objections  knd  admitted  the  evidence,  proceeded  thus: 
-' Whereupon,  the  counsel  for  the  defendant  did,  on  behalf  of  the 
defendant,  except  severally  to  the  aforesaid  opinions  of  the  said 
justice,  and  insisted  that  the  answers  of  the  said  ffilliam  Parker j 
to  the  fonrth  and  seventh  interrogatories  aforesaid,  and  of  the 
said  Hepsebah  Jaqmthy  to  the  fourth  and  eighteenth  interrogato- 
ries aforesaid,  and  of  the  said  Timothy  Wood,  to  the  fourth  and 
eighteenth  interrogatories  aforesaid,  and  also  the  paper  aforesaid, 
were,  and  each  of  them  were,  not  competent  to  be  given  in  evi- 
dence aforesaid;  and  inasmuch  as  the  said  several  matters,"  &c. 

Starrs,  for  the  defendant,  insisted  .on   the  several  exceptions 
taken  at  the  trial : 

1.  That  the  commission  with  the  depositions  under  it,  ought 
not  to  have  been  received ;  as  it  had  not  been  delivered  to  a  judge 
of  the  court,  nor  was  endorsed  as  received  by  him,  nor  filed  in  the 
office  of  a  clerk  of  the  court,  according  to  the  statute.  {I  N,  R, 
L.  519,  520.  sess.  36.  ch.  56.  sec.  11.)  (a)  The  evidence  taken 
under  a  commission  is  not  admissible  at  common  law,  but  under 
the  statute ;  and  unless  it  has  been  taken  and  returned  in  the 
manner  prescribed  by  the  statute,  it  cannot  be  competent,  or 
read  on  the  trial.  So,  depositions  taken  under  the  ''act  to' per- 
petuate the  testimony  of  witnesses,"  (1  N.  R.  L.  455.  sess.  36. 
ch.  61.)  (bf  cannot  be  received  as  evidence,  unless  the  directions 
of  the  statute  are  strictly  observed.  In  Massachusetts,  there  is  a 
similar  statute;  and  in  Bradstreet  y.  Baldtoin,  (11  Mass,  Rep. 
329.)  the  Snpreme  Court  of  that  state  decided,  that  a  deposition 
not  recorded  within  the  time  prescribed  "by  the  act,  could  not  be 
read  in  evidence.  (5  Mass.  Rep.  219.  222.)  The  words  of  the 
statute  must  be  construed  in  the  common  law  sense.  ^6  Mod 
Rep.  143.)  Now,  the  return  of  a  writ,  &c.  is  the  depositing  of 
it  in  the  court,  or  with  the  proper  officer^of  the  court,  from  which 
it  issued.  A  delivery  *of  it  to  a  judge  of  the  court  is  not  sufficient. 
(4  Binney's  Rep.  1 13.) 

(d)  S  Rev.  Stat.  S9S.  {b)  £  Rev.  Stat.  898 
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The  counsel  then  proceeded  to  discuss  the  several  ezceptioni 
taken  at  the  trial,  as  to  the  admissibility  of  different  parts  of  the 
depositions  annexed  to  the  commission ;  but  as  the  court*  gave  nc 
opinion  as  to  any  of  the  exceptions,  except  the  first,  it  is  unnece» 
sary  to  state  the  arguments  of  the  counsel. 

Cady^  contra,  said,  that  by  the  return  of  the  commission,  the 
statute  meant  the  delivery  of  it  to  a  judge  of  the  court,  who  is  to 
open  it,  and  endorse  the  manner  of  its  being  received  by  him,  and 
file  the  same  in  the  clerk's  office ;  and  ''  every  such  deposition, 
being  so  taken  and  returned,  shall  be  allowed  and  read,  and  shall 
be  deemed  as  good  and  competent  evidence."  This  is  not  like 
the  cases  cited  from  Massachusetts,  where  the  affidavits  taken  2ire 
required  by  statute  to  be  recorded,  and  the  copies  of  them  are 
made  evidence.  The  return  and  delivery  of  the  commission  to  a 
judge  of  the  court  is  sufficient,  as  regards  the  party,  to  entitle  him 
to  the  benefit  of  the  depositions.  It  is  the  duty  of  the  judge, 
afterwards,  to  deposit  the  papers  in  the  clerk's  office. 

The  other  exceptions  taken  to  particular  parts  of  the  depositions 
were  too  general  to  be  allowed.  The  counsel  should  have  stated 
the  precise  grounds  of  his  exception.  (5  Johns.  Rep,  467.  18 
Johns.  Rep.  544.  8  East,  280.  5  Bos.  fy  Pull  36.)  How  is 
this  court  to  understand  the  objections  made  at  the  trial,  unless 
the  grounds  of  them  are  mentioned  f 

Storrs,  in  reply,  said  that  the  court  do  not  approve  of  stufiing  a 
bill  of  exceptions  with  the  reasons  of  counsel.  It  is  enough  for  him 
to  lay  his  finger  on  the  point  excepted  to,  without  stating  his  rea- 
sons. One  of  the  points  objected  to  was,  that  the  declarations  of 
Molly  Nutting  were  not  evidence.  If  the  party  does  state  the 
grounds  of  his  exception,  he  cannot  urge  any  other  in  his  argument 
before  the  court.  The  court  cannot  infer  or  presume  any  feet  not 
stated  in  the  bill  of  exceptions.  It  is  very  different  from  a  case 
made.     (1  Bac.  Abr.  tit.  Bill  of  Exceptions,  p.  527,  528.) 

*Platt,  J.,  delivered  the  opinion  of  the  court.  The  statute  di- 
rects that  the  ^^  examinations,  and  all  exhibits  produced  to  such 
commissioners,  and  proved  by  any  witness,  shall  be  annexed  to 
the  said  commission,  and  returned  to  the  court  out  of  which  such 
commission  issued,  closed  up,  and  under  the  seals  of  two  or  more  of 
the  commissioners,"  and  that  one  of  the  commissioners  or  an  agent 
shall  deliver  the  same  to  one  of  the  judges  of  the  court  from  whence 
the  commission  issued,  and  shall  make  affidavit  before  such  judge, 
that  he  received  the  same  from  the  hand  of  one  of  the  commis- 
sioners, &c.,  "and  such  judge  shall  then  open  the  same,  and  en- 
dorse upon  the  commission,  as  the  case  may  be,  either  received  by 
the  hands  of  one  of  the  commissioners,  or  upon  the  oath  of  the 
person  who  delivers  the  same,  as  appears  by  his  affidavit,  and  sub- 
scribe his  name  to  the  same  endorsement ;  and  shall  then  deposit 
the  said  commission  and  return,  with  the  said  affidavit,  in  the 
office  of  the  clerk  of  the  said  court,  there  to  remain  as  a  record : 
and  every  such  deposition,  being  so  taken  and  returned^  shall  be 
&56 
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.allowed  and  read,  and  shall  be  deemed  as  good  and  competent     Albany, 
evidence  as  if  such  witness  had  been  sworn  and  examined  viva     ^^-  ^®^' 
voce  in  open  court,  on  the  trial  of  such  cause  :  and  all  parties  shall     jackson 
be  entitled  to  take  copies  of  such  depositions,  as  soon  as  the  same  ^• 

shall  bt  deposited  in  the  clerk's  office  as  aforesaid."     (1  JV.  R, 
L.  520.)  ^ci) 

I  incline  to  the  opinion,  that,  if  insisted  on,  the  commission 
must  be  actually  ^Z^;^  in  the  clerk's  office,  before  the  depositions 
taken  under  it  can  be  legal  evidence.     When  a  statute  makes  in- 
novations on  the   common    law  rules   of  evidence,  its  positive 
requirements  must  be  strictly  complied  with.     In  this  case,  the 
(egtslature   have  wisely  provided  against  frauds  and  abuses,  by 
prescribing  the  manner  of  taking  such  testimony,  and  the  channel 
through  which  it  shall  be  returned.    The  commissioner,  or  a  special 
agent,  is  to  deliver  the  sealed  enclosure  to  the  judge,  who  is  to 
take  proof,  that  it  has  been  sent  in  t|)e  regular  channel,  and  that 
it  has  not  been  opened  nor  altered :  the  judge  is  then  to  open 
the  enclosure,  for  the  specified  purpose  of  endorsing  on  the  com- 
mission a  certificate,  that  such  proof  was  made  before  him  :  so  as 
to  authorize  the  filing  of  the  commission  *and  depositions ;  and  the       [  *  36S  ] 
judge  is  then  required  to  deposit  them  in  the  clerk's  office.     And 
after  these  positive  injunctions,  the  statute  declares,  that  "  every 
such  deposition,  being  so  taken  and  returned y  shall  be  allowed  and 
read  as  evidence,"  &c.     "  Being  so  retumed^^  means    not  only 
that  it  shall  be  so  delivered  to  the  judge,  but  that  it  shall  be  so 
authenticated  by  his  endorsement,  and  actually  deposited  by  him 
in  the  clerk's  office.     The  judge  is  made  one  of  the  agents  for 
completing  the  return ;  and,  in  legal  signification,  as  well  as  in 
common  parlance,  a  writ  or  a  commission  from  a  court  of  record,  is 
not  returned,  until  it  is  deposited  in  the  office  of  the  clerk  of  the 
court  in  which  it  is  returnable.     And  there  is  good  reason  for 
requiring  the  depositions  to  be  actually  filed,  before  they  are  used 
as  evidence.     They  are  often  prolix  and  voluminous ;  so  that  without 
time  to  take  a  copy  and  to  examine  it  deliberately,  it  is  impossible 
to  apprehend  the  testimony  correctly,  or  to  take  the  proper  excep- 
tions.    Besides  the  party  suing  out   the   commission,  generally 
knows,  pretty  accurately,  what  his  witnesses  have  sworn,  before 
the  commission  is  opened ;  and  if  he  or  his  agent,  who  brings 
back  the  commission,  may  withhold  it,  till  after  the  trial  has  com- 
menced, it  would  give  to  such  party  an  unfair  advantage,  and  en- 
able him  to  surprise  his  adversary.     It  is  the  right  of  either  party 
to  move  the  court  to  suppress  the  depositions,  for  fraud,  partiality 
or  irregularity ;  and  this  cannot  be  done  at  nisi  prius,  nor  until 
the  depositions  are  filed. 

In  this  case,  the  commission,  with  the  depositions  sealed  up, 
was  delivered  to  the  judge  at  the  trial,  and  had  not  been  endorsed 
by  him,  nor  deposited  in  the  clerk's  office,  and  that  specific  objec- 
tion was  made  by  the  counsel  for  the  defendant,  and  overruled. 
This  appears  to  me  to  be  sufficient  ground  for  awarding  a  new 
trial ;  and  I,  therefore,  deem  it  unnecessary  to  consider  the  other 
exceptions  to  particular  depositions,  included  in  the  mass  of  tes- 

(a)  S  Rev.  Btat,  393. 

Vor..  XX.  33  257 
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4LBANY,  timony.      I  take  occasion,  however,  to  remark,  that  it  is  very 

^^^J^lJ^^  questionable,  whether  any  of  the  exceptions  but  the  first,  were  so 

Thx  Pkoplx  specific  and  distinct,  as  to  entitle  the  party  to  any  benefit  of  his 

,  ^'  exception.  Good  faith  and  the  convenient  administration  of  jus- 
Washington  tice  require,  that  the  counsel  who  objects  to  evidence,  or  excepts 
c.  p.  miQ  tijg  opinion  of  the  judge,  at  the  trial,  should  state  the  particu- 
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lar  grounds  of  his  objection ;  for  the  double  purpose  of  calling  the 
attention  of  the  judge  to  the  point  of  the  exception,  and  to  afford 
the  opposite  party  an  opportunity  of  obviating  the  objection  by 
additional  proof,  which,  perhaps,  had  been  inadvertently  omitted. 
In  this  case,  the  counsel  first  objected  to  the  whole  depositions, 
because  they  had  not  been  filed.  He  afterwards  objected  to  the 
reading  of  the  depositions  of  particular  witnesses,  but  said  no 
more.  Now,  without  explanation,  the  opposite  counsel  was  not 
bound  to  answer  such  vague  objections ;  nor  was  it  the  duty  of 
the  judge  to  notice  them.  *It  may  be,  that  on  a  future  trial,  those 
exceptions,  if  explained,  may  be  obviated  by  supplementary  proof, 
if  necessary.  There  must  be  a  ventre  de  novo  awarded ;  the  costs 
to  abide  the  event  of  the  suit. 

Venire  de  novo  awarded. 


The  People,  ex  relat.  Blanchard,  against  The  Judges 
OF  THE  Court  of  Common  Pleas  of  Washington 
County. 


Where  a  cause 
comes  before  a 
Court  of  C.P. 
on  aj^peal  from 
ajusUce's  court, 
under  the  act 
for  exteiuling 
the  Juritdietion 
of  Justice*  of 
ike  peaeCf  (sen. 
41.  oh.  94.)  (a) 
tbeConrtof  C. 
p.,  on  filing  the 
return,  cannot. 
on    motion  of 

[•864] 

either  party,  or- 
der the  cause  to ' 
be  referred f  on 
an  afiidavit.that 
the  trial  of  the 
cause  will  re- 
quire  the  exam- 
ination of  a 
long'  account, 
but  must  pro- 
ceed to  hear  the 
cause,  and  de* 
cide  on  the  ad- 
missibilihrofthe 
proof  oflered  in 
the  justice's 
edarU 


AN  alternative  mandamus  was  granted,  at  the  last  term,  directed 
to  the  judges  of  the  Court  of  Common  Pleas  of  Washington  county, 
commanding  them  to  vacate  a  rule  of  that  court,  in  the  cause  of 
Abraham  Allen^  survivor,  &.c.,  appellee,  and  A,  L.  Blanchardy 
appellant,  ordering  the  same  to  be  referred,  &c.,  or  to  show 
cause,  <&c. 

From  the  return,  it  appeared,  that  Allen  sued  Blanchard  before 
a  justice  of  the  peace,  in  an  action  of  assumpsit^  for  50  dollars. 
B,  pleaded  non-assumpsit^  and  non-assumpsit  infra  sex  annos,  to 
which  A.  replied,  and  the  issues  were  tried  before  a  jury,  who 
found  a  verdict  for  the  plaintiff,  for  *50  dollars  damages,  on  which 
the  justice  gave  judgment  for  the  plaintiff  with  costs.  From  this 
judgment  B.  appealed  to  the  Court  of  C.  P.  under  the  statute. 
(Sess.  41.  ch.  94.)  The  appeal,  bond  given  for  security,  and  re- 
turn of  the  justice,  with  the  evidence,  having  been  filed,  the  Court 
of  C.  P.,~  on  the  affidavit  of  A,,  that  the  trial  of  the  cause  would 
require  the  examination  of  a  long  account,  &c.,  on  the  motion  of 
A.  ordered  the  cause  to  be  referred  to  three  referees,  which  motion 
was  opposed  by  J5.,  without  effect.  The  Court  of  C.  P.  also 
certified  that  by  the  rules  of  practice  of  that  court,  a  cause  on 
appeal  from  a  justice's  court,  under  the  statute,  was  considered  as 
at  issue,  on  filing  the  justice's  return,  &c.,  on  the  pleadings  had 
before  the  justice,  without  any  pleading  in  the  Court  of  C.  P 
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The  jastices  annexed  to  their  return  a  particular  statement  of 
their  reasons  for  granting  the  rule  of  reference,  and  why  they  had 
not  vacated  it,  according  to  the  command  of  the  court.  They 
conceived,  that  under  the  second  section  of  the  act  for  the  amend- 
ment of  the  law,  &c.  (sess.  36.  ch.  56.  1  N.  R.  L.  515.)  (a) 
they  had  authority  to  order  any  catise  depending  in  that  courts  to 
be  referred,  when  it  appeared  probable  that  the  trial  would  require 
the  examination  of  a  long  account.  That  there  was  nothing  in 
the  act  (sess.  41.  ch.  94.)  allowing  appeals  from  justices'  courts, 
which  expressly  prohibited  the  exercise  of  the  general  power  of 
the  Court  of  C.  P.,  given  to  them  by  the  former  statute,  &c. 

Billings  and  Willard,  for  the  relator. 

Gibson  and  Steevens,  contra. 

Per  Curiam.     We  are  not  convinced  by  the  reasoning  of  the 
judges  of  the  Court  of  C.  P.,  on  the  return  to  the  alternative  man- 
damusy  that  in  such  a  cause  as  the  one  before  them,  a  reference 
could  be  ordered.     That  court  takes  cognizance  of  appeals  from 
courts  of  justices  of  the  peace,  under  an  express  statutory  provision. 
Independently  of  the  statute,  they  have  no  jurisdiction.     The  19th 
section  of  the  act  to  extend  the  jurisdiction  of  justices  of  the  peace 
(sess.  •41.  ch.  94.)  (a)  provides,  that  when  the  Court  of  C.  P.  be- 
come possessed  of  the  cause,  they  shall  proceed  to  the  hearing 
thereof  on  the  examination  of  the  witnesses  named  in  the  return, 
who  were  sworn,  and  testified  before  the  justice,  unless  they  were 
objected  to,  and  illegally  admitted,  and  of  the  witnesses  offered  and 
rejected,  if  the  court  shall  think  it  legal  to  admit  them.     Accord- 
ing to  our  construction  of  the  statute,  the  Court  of  C.  P.  must 
hear  the  cause,  and  decide  on  the  admissibility  of  the  proof  offered 
m  the  justice's  court.     What  restraint  would  there  be  on  the  ref- 
erees, to  prevent  them  from  going,  at  large,  into  the  merits  of  the 
cause,  without  regard  to  the  former  trial  f    We  have  decided,  that 
it  was  not  the  intention  of  the  statute  to  deprive  either  party,  on 
'  the  appeal,  of  a  trial  by  jury.     This  is  a  common  law  right,  which 
cannot  be  taken  away,  but  by  express  legislative  enactment,  within 
the  provisions  of  the  constitution.    A  reference  is  not  a  common  law 
proceeding ;  but  a  mere  statutory  regulation.     The  motion  for  a 
peiemptory  mandamus  must  be  granted. 

Peremptory  mandamus  awarded 

(a)  2  Reo.  Stat,  225. 


ALBANY, 
Jan.   1823. 

Allen 

V. 
RiOHTMXRS 


[*365J 


Allen  against  Rightmere. 


Wliete      Uie 


THIS  was  an  action  of  assumpsit^  tried  at  the  Cayuga  circuit,  .  ^  ^   ,   ^ 

iii^  the   payee 

dated  April  2,  1818,  by  which,  for  value  received,  he  promised  to  ©r  anesfotiabie 
pay  the  defendant,  or  order,  six  hundred  dollars,  on  the  first  of  o^r'^coSoiMd 
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ALBANY,    April,  then  next,  with  interest.     The  declaration  contained  three 

^/^^ij^]^  counts:  The  first  count  was  against  the  defendant,  as  endorser  of 

Butler      the  note,  in  the  usual  form:  The  second  was  upon  his  special 

»,.  ^-  guaranty  *endorsed  on  the  note  in  these  words :  "  For  value  re- 

T*  o/*^  1       ceived,  I  sell,  assign  and  guaranty  the  payment  of  the  within  note 

>     .      J       to  John  Allen,  or  bearer,"     Signed,  Letois  Ris^htmere.     The  third 

It,      10      these  .  r  j    ^ 

words:    "For  counl  was  for  Hioney  paid,  &c. 

value  received,  At  the  trial,  the  plaintiff  proved  the  note  and  guaranty  endorsed, 
and^  guauilf^  ^d  rested  his  cause.  The  defendant  moved  for  a  nonsuit,  <hi  the 
t*  *^JJ1™®"*  °^  ground  that  the  plaintiff,  before  he  could  be  entitled  to  recover  on 
io^ Ji^in'^j^Un,  the  uotc,  must  prove  a  demand  of  payment  of  the  maker,  and 
H*M  *^***' l"  notice  of  the  demand  and  non-payment  to  the  defendant,  as  en- 
was  an  clsoiiue  dorscr.  The  judge  Mas  inclined  to  grant  the  nonsuit,  but  permit- 
engagcmeni  tcd  a  vcrdict  to  be  taken  for  the  plaintiff,  subject  to  the  opinion 
should  p^  the  ^f  the  court,  on  the  question  whether  such  proof  was  necessary 
noie  when  due,  The  casc  was  Submitted  to  the  court  without  ar£[ument. 

or  that  the  de-  ® 

pay  it"hii^^e"r;  SpENCER,  Ch.  J.,  delivered  the  opinion  of  the  court.  Proof  oi 
and  that  the  demand  and  notice  of  non-pavment  were  not  necessary.  The  de- 
not,  therefore,  fendant's  engagement  is,  in  effect,  that  Toan  should  pay  the  note, 
a°"dcman5'**7  or  that  he  would  pay  it.  It  is  the  duty  of  the  debtor  to  seek  the 
payment  of  Creditor,  and  pay  his  debt  on  the  very  day  it  becomes  due.  As 
the  maker,  and  rcgacds  the  maker  of  the  note,  and  to  render  him  liable,  no  de- 

ootice  of  non-       *=*,.  *,  %      n  .•  •. 

payment;  bs  in  mand  IS  neccssary.  A  demand  of  payment  is  necessary  only  to 
din*  ^^  ?  °'"  ^^  ®"  endorser  or  a  surety,  whose  undertaking  is  conditional, 
ment.  (a)  ^  An  endorser  does  not  absolutely  engage  to  pay.  It  is  a  condi- 
tional undertaking  to  pay,  if  the  maker  of  the  note  does  not,  upon 
being  required  to  do  so,  when  the  note  iaiis  due,  and  upon  the 
further  condition,  that  the  endorser  shall  be  notified  of  such  de- 
fault. The  defendant  insists  that  he  stands  in  the  situation  of  an 
endorser  merely ;  but  such  is  not  the  fact.  The  undertaking  here 
is  not  conditional;  it  is  absolute,  that  the  maker  shall  pay  the 
note  when  due,  or  that  the  defendant  will  himself  pay  it.  In 
Tillman  v.  fVheeler,  (17  Johns.  Rep.  336.)  and  the  cases  theie 
referred  to,  it  was  taken  for  granted,  that,  upon  a  guaranty  such 
as  this,  no  demand  6t  notice  would  have  been  necessary.  (12 
Mass.  Rep.  14.) 

Judgment  for  the  plaintiff. 

(a)  Cumpston  v.  JiTNair,  1  WendeWs  Rep.  457. 


[  *  367  ]  *BuTLER  against  Wright. 

Sin  ^^^^m'o*?  this  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  as 
a  '"promissory  endorscc  of  a  promissory  note,  against  the  defendant,  as  endorser. 
doifars^^'eiid^  The  uotc,  dated  November  22,  1816,  was  made  by  Joseph  A.  BosU 
«d  it'  to  The  toick^  for  1,500  dollars,  payable  to  the  defendant,  or  order,  at  the 
SidoS^  Md  ^^^^^^  District  Bank.  The  declaration  was  in  the  usual  form, 
delivered  it  to  a  With  the  common  money  counts.  The  defendant  pleaded  non-as- 
ISr^'noie^eli  '^^P*^^  ^^^  payment.  The  cause  was  tried  at  the  Dutchess  cii  • 
Uie,itwaspro.  cuit,  in  April,  1821,  before  Mr.  Justice  Yates.  When  the  note 
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fell  doe,  It  was  protested  for  non-payment,  and  regular  notice  of    Albany, 
the  non-payment  was  given  to  the  defendant,  who,  afterwards,  vjJ^II:^,^!^;^ 
peud  to  the  bank  800  doilars,  upon  the  n6te,  and  promised  to  pay      Butler 
the  residue.     The  bank,  who  owned  the  note  when  it  became      ^^^oht 
due,  and  who  continued  the  holders  of  it,  brought  an  action 
Qfl^ainst  the  plaintiff,  as  second  endorser,  and  recovered  judgment  Jf**®^  -  ^y  ^ 

o.  ••      'j.      ^.-riii  V    y»^  I     •  I        1  ''i  ^^  r  oank   for   non- 

ag^mst  htm,  for  917  dollars  and  69  cents,  being  the  balance  ot  paymeDt,  and 
the  note,  after  deducting  the  800  dollars  paid  by  the  defendant.  ^}^    ,  .n*>^«« 

__,         1    .      .  «•      «.  1  1  •  iY»  •  1  I       Uiereof  given  to 

The  plamtrn,  afterwards,  at  diiFcrent  times,  made  payments  to  the  the  defendant, 
bank  on  the  note,  so  that,  at  the  time  of  the  commencement  of  JJ^^  aiduJe 
the  suit,  he  had  paid  380  dollars ;  but  there  was  still  a  balance  bank  'soo  doi- 
due  to  the  bank,  who  held  the  note.  It  appeared,  that  the  note  ^^^*  romiscdto 
and  judgment  had  always  remained  the  property  of  the  bank,  and  pay  the  residue, 
the  note  had  continued  in  the  hands  of  their  attorney  ever  since  g„^**^,^,  ^^ 
it  was  delivered  to  him,  for  the  purpose  of  bringing  a  suit  against  tiif,  as  endorser, 
the  plaintiff  for  the  balance  due  on  it;  and  that  the  balance  due  ^^  '^r^'^- 
on  the  judgment,  in  favor  of  the  bank,  against  the  plaintiff,  still  gainst  him  for 
remained  unpaid.     The  plaintiff's  counsel  was  about  producing  Rebalance  due 

i»j»i  /•»  I  •  11/-       1  o  on  the  note,  af- 

proof  of  the  protest  of  the  note,  and  notice  to  the  defendant,  and  ter  deducting 
of  his  promise  to  pay  the  balance  to  the  bank,  when  the  judge,  on  xhe^^ pontiff 
motion  of  the  defendant's  counsel,  directed  a  nonsuit,  on  the  aAerwards,pai(i 
ground,  *that  no  action  coulJ  be  maintained  by  the  plaintiff,  on  [  *  368  ] 
the  note,  under  the  circumstances  stated  by  his  counsel,  until  the  ^  tf*^'!f"  y* 
whole  note  had  been  paid  to  the  bank.  ^A  nonsuit  was  accord-  continued'  ^in 
ingly  entered,  with  liberty  to  the  plaintiff  to  move  the  court  to  p<»«««««o«>    of 

7-^        •■  J  ,  r  ij^  note,  which 

set  It  aside.  had    not    been 

full^  paid.  The 

'Ort/rfey,  for  the  plaintiff,  contended,  that  this  action  was  main-  piaintiffbrought 
tainable,  on  «he  count  for  money  paid,  laid  out,  and  expended,  deciaredagainst 
The  mcmev  counts  are  founded  on  principles  of  equity,  and  are  ihe<iefendant,a8 

*  A       »  '  endorser  or  the 

the  appropriate  counts  under  which  a  second  endorsee,  who  has  note, in  the  usu- 
paid  money  on  a  note,  can  recover  it  aminst  the  first  endorser.  ■{  ^^'p*  ^^* 
He  cited  Chitty  on  Bills,  190.  192.  Bayley  on  Bills^  96.  note,  pdd,  X^y^^ftw 
13  Joktu.  Rep.  52.  353.     1  Esp.  N.  P.  Rep.  261.     PeaJce's  N.  '^^  defendant, 

Pn  OIK  ^^'*     '"         °' 

.  ixCp,  iClO.  money  had  and 

received,  dec. : 

P.  RuggleSj  contra,  insisted,  that  the  plaintiff  could  not  main-  ^^v  ^^^ 
tain  the  action,  as  endorsee  of  the  note,  unless  he  had  paid  and  piaimifr  eouid 
got  it  into  his  possession,  and  could  prove  the  making  of  it,  the  noJ.n>wnia»n  an 
endorsement,  and  notice  of  non  payment.  But  the  bank,  being  note,  as  it  had 
the  holders  cjf  the  note,  have  a  right  of  action  against  the  defend-  "^Jd'^^d  wa^ 
ant  as  endorser,  which  must  be  supported  by  proof  of  the  Same  the  property  of 
facts.  It  is  unreasonable,  and  unprecedented,  that  two  persons  Jjlat  ** hJ^  mSlt 
can  each  maintain  an  action  against  another  on  the  same  note,  at  sustain  the  ac- 
the  same  time,  on  the  same  proof,  in  support  of  their  respective  defe^nt*^and 
'rights.  The  case  furnishes  no  equitable  ground  on  which  the  recover  the  880 
plaintiff  can  recover.  If  he  recovers  at  all,  it  must  be  on  the  hij2*"'JJf''',^J 
usual  ground  of  action,  as  an  endorser  of  a  note  against  a  prior  count  for  money 
endorser,  on  showing,  that  all  the  requisites  which  have  been  K^^'emnde^ 
mentioned  have  been  complied  with,  so  as  to  give  him  a  right  of  for  the  defend 
action  as  endorsee  against  such  prior  endorser.  quwMa?"  " 

(tf)  Vid.  Bittler  V.  Wright,  %  WewUWs  Rep,  969.     Gregory  v.  Burr^i,  Oid.  391. 
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Butler 

V. 

Wriqht. 
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Spencer,  Ch.  J.  The  plaintiff  cannot  sustain  an  action  on  the 
note,  as  that  would,  in  effect,  be  subdividing  the  cause  of  action, 
and  subjecting  the  defendant  to  two  actions  for  the  same  cause.. 
In  the  case  of  Hawkins  v.  Cardy,  (I  Lord  Jtaym.  360.)  the  bill 
was  for  46  pounds,  19  shillings,  ana  it  was  endorsed  to  the  plain- 
tiff, specially,  for  43  pounds,  4  shillings.  Upon  demurrer,  the 
court  were  of  opinion,  that  the  declaration  was  bad ;  for  that  such 
*a  personal  contract  could  not  be  apportioned ;  and  that  no  per- 
son could  be  made  liable  to  two  actions,  where,  by  the  contract, 
he  was  liable  to  one  only.  In  the  present  case,  there  may  be 
another  objection  to  the  plaintiff's  right  to  recover  on  the  note. 
He  has  no  title  to  it ;  it  is  the  property  of  the  bank  until  it  is  fully 
paid.  But  I  am,  also,  of  opinion,  that  the  plaintiff  has  a  legal  and 
just  right  to  recover  on  the  money  count,  as  for  money  paid,  laid 
out,  and  expended  for  the  defendant,  at  his  request.  As  between 
these  parties,  the  defendant  having  directly  endorsed  the  note  to 
the  plaintiff,  the  note  itself  v/ould  be  evidence  under  the  count 
for  money  had  and  received,  in  a  suit  by  the  endorsee  against  his 
immediate  endorser.  {Chitty  on  BilU,  190.)  As  regards  the 
plaintiff,  the  defendant  was  under  a  legal  obligation  to  take  up 
the  note,  when  it  became  due,  and  when  it  was  ascertained,  that 
Bostwicky  the  maker,  failed  to  pay  it.  It  is  not  questioned,  that 
the  plaintiff  had  a  right,  when  be  was  called  upon  by  the  bfmk,  to 
pay  up  the  note ;  and  had  he  done  so,  bis  remedy  against  the  de- 
fendant, either  by  declaring  on  the  note,  or  for  money  had  and 
received,  or  for  money  paid,  laid  out,  and  expended,  would  Lave 
been  clear  and  perfect.  The  fact  exists,  that  the  plaintiff  has 
paid  380  dollars  on  the  note,  to  the  holders  of  it,  which  the  de- 
fendant ought  to  have  paid,  with  a  further  sum  to  satisfy  it  in  full. 
Can  the  defendant  make  the  objection,  that  he  is  subjected,  not 
of^y  to  a  suit  by  the  plaintiff,  but  also  to  a  suit  by  the  bank,  for 
the  unpaid  balance  of  the  note  ?  It  seems  to  me,  that  he  cannot. 
If  he  be  allowed  to  do  so,  he  takes  advantage  of  his  own  wrong, 
which  is  against  a  maxim  of  the  law.  It  is  not  only  his  duty,  but 
in  his  power  to  remove  the  objection,  at  once,  by  paying  the  bal- 
ance due  to  the  bank.  He  will  not  be  subjected  to  two  suits,  if 
he  performs  his  duty.  Suppose  the  plaintiff  is  unable  to  pay  any 
thing  more  to  the  bank  ;  is  he  to  lose  the  money  he  has  paid? 
Suppose  a  third  person  had,  at  the  instance  of  the  defendant, 
paid  to  the  bank  a  part  of  this  note  ;  it  certainly  could  not  be  ob- 
jected, in  a  suit  brought  for  the  money  thus  paid,  that  the  defend- 
ant would  be  doubly  liable,  first  for  the  money  paid,  and  also  in  a 
suit  on  the  note  by  the  bank.  I  cannot  conceive  the  plaintiff  to 
be  in  a  different  situation  ''^than  the  one  supposed.  He  had  an 
implied  authority,  from  the  relation  he  stood  in  to  the  defendant, 
to  pay  the  note,  or  any  part  of  it,  in  exoneration  of  the  defendant; 
and  the  money  thus  paid  would,  in  judgment  of  law,  be  paid  for 
the  defendant,  and  at  his  instance  and  request.  It  is  well  settled, 
that  where  a  party  is  legally  bound  to  pay  the  debt  of  another, 
and  does  pay  it,  he  can  recover  in  an  action  for  money  paid,  &c. ; 
(2  Comyn  on  Cont.  152.)  and  there  need  be  no  special  request  to 
pay.  On  the  grounds  that  the  plaintiff  has  paid  380  dollars,  on 
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account  of  a  debt,  which  was  demandable  both  from  the  plaiDtifT 
and  defendant,  but  which,  as  between  these  parties,  the  defendant 
ought  to  have  paid ;  and  that  the  plaintiff  himself  has  not  at- 
tempted to  split  up,  or  subdivide  any  cause  of  action  he  has 
against  the  defendant;  that,  in  making  the  objection,  the  defend- 
ant rests  it  on  his  own  wrongful  act,  in  not  paying  the  balance  due 
to  the  bank  ;  and  that  if  he  is  exposed  to  another  suit  by  the  bank, 
he  can  remove  that  objection  by  fulfilling  his  contract  with  the 
plaintiff,  I  am  of  the  opinion,  that  the  defendant  is  liable  in  this 
action. 

The  case  may  be  one  of  the  first  impression.  The  cases  cited 
on  the  argument  throw  little  light  upon  it,  and  I  have  met  with 
none  analogous  to  it.  It  seems  to  me,  that  there  can  be  but  one 
opinion,  upon  the  principles  I  have  adopted,  on  the  justice  of  the 
particular  case. 

I  am  of  opinion,  that  the  nonsuit  ought  to  be  set  aside,  and  a 
Qeir  trial  granted,  with  costs,  to  abide  the  event  of  the  suit. 

Wood  WORTH,  J.,  concurred. 

Platt,  J.,  dissented.  The  contract  of  an  endorser  is,  that  if  the 
drawer  does  not  pay  the  note  when  due,  and  presented,  then  (if 
not  discharged  by  want  of  due  notice)  the  endorser  will  pay  it  to 
the  legal  holder;  and  I  understand  the  law  to  be,  that  no  party, 
who  has  negotiated  the  note,  can  ever  maintain  an  action  on  it, 
until  he  regains  it,  or  entitles  himself  to  it,  by  paying  the  note. 
The  contract  is  entire ;  it  cannot  be  split  up,  so  as  to  give  a  right 
of  action  to  each  of  the  subsequent  endorsers,  who  may  have  made 
partial  payments  on  *the  note ;  at  least,  so  long  as  the  note  re- 
mains outstanding  .and  unsatisfied.  When  the  second  endorser 
demands  payment  of  the  first  endorser,  he  must  be  in  a  situation 
to  reassign  and  deliver  up  the  note ;  so  that  the  first  endorser 
may  seek  his  remedy  upon  it.  If  the  note  be  not  delivered  back, 
it  may  be  put  in  further  circulation ;  so  that  the  first  endorser  may 
be  compelled  to  pay  it  twice.  He  might,  indeed,  protect  himself, 
by  proving,  that  the  note  was  overdue  when  last  assigned ;  but 
the  second  endorser  has  no  right  to  impose  the  burthen  of  such 
proof  on  the  first  endorser. 

In  this  case,  the  note  was  unpaid,  in  the  hands  of  the  bank, 
when  the  suit  was  commenced  by  the  second  endorser ;  and  so 
far  as  I  can  discover,  it  would  be  an  entire  novelty  to  sustain  this 
action.  In  such  a  case,  of  every  day's  occurrence,  the  silence  of 
Westminster  Hall  is  emphatic  against  the  plaintiff's  claim. 

The  contract  being  special,  on  the  part  of  the  endorser,  the 
pkuntiff  cannot  vary  or  dispense  with  the  terms  of  it,  and  resort  to 
his  general  counts.  It  may  be,  that  if  the  second  endorser  has 
paid  and  taken  up  the  note,  he  may  then  maintain  an  action  for 
money  had  and  received,  against  the  first  endorser.  (Baylty  on 
Bills,  96.  note.  Pierce  v.  Crafts,  12  Johiis.  Rep.  90.)  The  note, 
then,  in  his  own  hands,  ready  to  be  delivered  up,  may  be  evidence 
of  money  lent,  as  against  the  first  endorser ;  but  that  is  not  the 
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ALBANV,    ject.   "  That  on  that  occasion  the  witness  saw  a  notice  of  protest 

^/^^;^Jf^\^  addressed  to  Mr.  i^encer,  as  endorser  of  a  note  of  Undei'hill  8f  Scy-- 

Smedjes      fnour,  for  about  1,200  dollars,  at  Mr.  Spencer* s  office,  but  he  did 

^•^^_^  not  recollect  the  day,  or  time  of  the  day."     All  the  testimony  as 

to  the  notice  at  Spencer^s  office  was  objected  to  by  the  plaintiffs' 

counsel,  on  the  ground,  that  the  notice  itself  was  not  produced, 

[*375]       nor  any  *proof  of  notice  given  to  produce  it,  or  any  account  of 

it.     The  judge  admitted  the  evidence,  subject  to  the  objection. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion  of 
the  court,  on  a  case  containing  the  facts  above  stated. 

S.  M.  HopTcins,  for  the  plaintiffs,  contended,  1.  That  the  de* 
fendants  had  undertaken  to  give  due  notice  of  the  non  payment 
of  the  note  to  Spencer^  the  endorser,  as  was  alleged  in  the  third 
count  in  the  declaration.  This  undertaking  was  made  out,  either 
by  the  general  usage  and  custom  of  the  country,  that  banks  who 
receive  notes  for  collection  are,  in  case  of  non-payment,  to  give 
due  notice  to  the  endorsers,  of  which  general  usage  the  court  will 
take  notice ;  or  by  the  proof  of  the  usage  given  at  the  trial ;  or  by 
the  proof  of  the  special  undertaking  of  the  defendants  appearing 
in  the  case.  Where  a  person,  even  gratuitously,  undertakes  to 
perform  a  service,  he  must  go  on  and  complete  the  performance, 
or  be  liable  for  the  damages  arising  from  his  neglect.  (2  Johns. 
Cases,  92.  95,  96.)  That  it  was  the  general  usage  and  custom  for 
banks,  in  this  country,  to  give  notice  of  the  non-payment  of  notes 
and  bills  left  with  them  for  collection,  and  to  employ  notaries  for 
that  purpose,  was  fully  recognized  by  the  court,  in  the  case  of  the 
Utica  Bank  v.  Smithy  (18  Johns.  Rtp.  230 — 240.)  The  custom 
of  merchants  varies  in  different  countries,  in  order  to  accommo- 
date itself  to  particular  courses  of  business,  or  other  local  circum- 
stances. (3  Dallas,  368 — 424.)  In  Ireland  y.  Kip,  (10  Johns, 
Rep,  491 .)  it  was  held  to  be  the  duty  of  the  notary  of  the  bahk  to 
give  notice. 

2.  Have  the  defendants  performed  their  duty,  and  given  legal 
and  effectual  notice  of  non-payment  to  the  endorser  ?  That  they 
have  not,  is  most  clearly  proved.  Spencer  deposes  that  he,  in 
fact,  received  no  notice,  and  the  evidence  is  not  sufficient  to  show 
that  notice  was  left  at  his  office.  The  giving  of  notice  being  a 
condition  precedent,  to  fix  an  endorser  or  surety,  the  proof  of  it 
must  be  clear,  strict  and  affirmative.  It  is  plain,  that  neither  ff^l' 
son  nor  Jamicson,  the  persons  in  the  office  of  Mr.  Spencer,  believe 
ihat  notice  was  left  there,  even  supposing  that  a  proper  place  at 
[  *  376  ]  which  to  *leave  a  notice.  An  endorser  of  a  note  is  entitled  to 
strict  notice.  (French  v.  Bank  of  Columbia,  4  Cranch,  141.)  If 
any  notice  was  left  at  the  office  of  the  endorser,  it  does  not  appear 
what  it  was.  Besides,  the  judgment  in  the  suit  brought  by  the 
plaintiffs  against  the  endorser  is  conclusive,  that  he  did  not  re- 
ceive {!u3  notice. 

N.   Williams  S^   Starrs,  contra,  insisted,  1.  That  the  plaintiffs, 
^  having  declared  for  a  nonfeasance,  and  given  evidence  only  of  a 

misfeasance,  had  not  maintained  their  action.     There  is  no  proof 
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of  a  consideration  to  support  an  assumpsit.     If  any  action  lies,  it  is     ALBANY, 
an  action  on  the  case.     Where  the  undertaking  is  voluntary  and  «v,^JSl.J^^ 
gratuitous,  assumpsit  does  not  lie  for  the  non-performance.    (Thorn      Smedxs 
▼.  Deas,  4  Johns.  Rep.  97.  99.     1  Chixty's  PI.  437.  295.     5  Term  utica'^'bahk. 
Rep.  143.) 

S2.  Even  on  the  ground  of  misfeasance,  the  defendants  are  not 
liable.  It  was  no  part  of  the  duty  of  the  defendants  to  give  notice 
to  the  endorsers.  They  were  bound  merely  to  receive  the  money, 
if  paid,  or,  in  case  of  non-payment,  to  return  the  note  to  the  plain- 
tiffs, or  to  deliver  it  to  a  notary,  or  proper  officer.  There  was  no 
contract,  express  or  implied,  between  the  plaintiffs  or  defendants. 
The  note  was  received  by  the  defendants  from  the  Ontario  Banky  ^ 
with  the  endorsement  of  the  plaintiffs.  An  agent  or  bailee,  with- 
out reward,  is  bound  to  use  only  ordinary  diligence.  {I  Johns. 
Cases,  174.  Cowp.  479.  6  Term  Rep.  12.  14  Johns.  Rep.  232, 
233,  234.) 

3.  But  the  evidence  in  the  case  shows,  that  the  defendants  did 
exercise  due  dilgence,  and  that  every  thing  was  done  which  was 
necessary  to  charge  Mr.  Spencer,  the  endorser.  No  jury,  on  the 
evidence  here  given,  would  have  hesitated  to  have  found  a  ver- 
dict against  him.  If  there  is  evidence,  prima  facie,  to  charge 
the  endorser,  the  defendants  are  not  liable.  It  is  not  stated  that 
the  endorser  had  any  dwelling-house  at  C. ;  but  merely  that  he 
had  a  law  office  there,  and  wa»,  in  fact,  in  Washington.  It  is  in-* 
cumhent  on  the  plaintiffs  to  show  that  the  notice  at  the  office  was 
insufficient,  because  the  endorser  had  a  dwelling-house  in  C.  The 
defendants  had  no  notice  of  the  suit  brought  by  the  plaintiffs 
a^inst  Ml*.  Spencer,  and  are  not  to  be  concluded  by  the  judgment 

•in  that  suit.     Had  the  defendants  been  called  in  to  aid  the  plain-      [  *  311  ] 
tiffs  in  that  suit,  they  might  have  furnished  sufficient  evidence  to 
have  charged  the  endorser. 

4.  But  regular  notice  was  given  to  the  plaintiffs.  No  rule  is 
better  settled,  that  it  is  only  necessary  to  give  notice  to  the  holder 
from  whom  the  note  was  received,  and  it  is  his  duty  to  give  notice 
to  the  antecedent  parties  to  whom  he  intends  to  resort.  (Chitty 
on  Bills,  166,  167.  (180,  181.)  2  Johns.  Cases,  1.  3  Johns. 
Cases,  89.  6  East,  14.  note.  2  Taunt.  Rep,  224.)  This  court 
have  decided,  that  a  notary  is  not  bound  to  give  notice  to  all  the 
endorsers.  {Morgan  v.  Van  Ingen,  2  Johns,  Rep.  204.)  The 
notary,  then,  in  this  case,  having  done  all  that  was  required  of 
him  by  the  law-merchant,  on  what  pretence  are  the  defendants  to 
be  ma  le  liable,  assuming  even  that  he  was  their  agent?  Nothing 
more  could  have  been  required  of  the  defendants  themselves,  than 
to  give  notice  to  the  holders  or  owners  of  the  note,  there  being  no 
particular  instructions  on  the  subject. 

5.  The  notary  is  an  independent,  sworn  public  officer,  acting 
under  the  authority  of  the  state,  and  was  as  much  the  agent  of 
the  plaintiffs  as  of  the  defendants.  Notaries  are  recognized  by 
the  statute,  and  have  fees  established  by  law.  (Sess.  38.  ch.  262.) 
ft  is  the  notary,  then,  who  is  liable,  if  there  has  been  any  neglect 
of  duty.  If  the  defendants  had  been  directed  to  have  the  note 
out  in  suit,  and  had  delivered  it  to  an  attorney  of  this  court,  for 
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ALH.iNYy     that  purpose,  they  could  not  be  made  responsible  for  bk  neglect 

\J^li^^Ly  -^  P®^  master  is  not  liable  for  the  acts  of  his  assistants ;  (7  Cratich, 

Smspks       269.^    Cowp.  765*     1  Johns.  Rep.  396.)  they  being  sworn  officers. 

^'  6.  The  record  of  the  judgment  in  the  suit  of  the  plaintitis  against 

iS*.,  the  endorser,  can  avail  nothing,  for  non  constat^  but  that  the 

judgment  was  given  for  some  other  reason  than  a  want  of  notice ; 

and  if  it  was  offered  to  enhance  the  veidict,  by  including  the  costs 

of  that  suit,  it  was  improper. 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court. 

Henry  B»  Gibson  testified,  that  the  uniform  custom  is,  for  the 

[  *  378  ]       bank  to  cause  notice  to  be  given  to  all  the  endorsers ;  *he  con-» 

sidered  this  as  the  established  custom  and  general  understanding; 

and  that  the  bank  appoint  their  own   notary,  with   whom  the 

customers  have  nothing  to  do. 

The  plaintiffs  offered  to  produce  other  witnesses,  conversant  in 
banking  business^  to  the  same  effect ;  but  it  was  deemed  unneces- 
sary by  the  judge. 

Seymour  J  cashier  of  the  Utica  branch,  testified,  that  this  note, 
not  being  paid,  was  handed  to  Mower ^  agent  of  Childsj  the  notary 
usually  employed  by  the  bank,  to  protest,  and  give  notice  of  non- 
payment ;  that  the  bank  has  nothing  to  do  with  the  notary ;  he 
considered  the  duty  discharged  when  the  note  is  delivered  to  him 
for  protest ;  that  it  was  no  part  of  its  business  to  transmit  notice 
of  non-payment  This  testimony  may  seem,  at  first  view,  to  be 
at  variance  with  the  evidence  of  Gibson;  but  when  attentively 
considered,  it  is  not  opposed  to  it.  Seymour  does  not  speak  of 
the  established  custom  and  general  understanding  betw,een  banks 
and  their  customers,  but  gives  his  opinion  as  to  the  legal  liabilities 
of  the  Ekica  branch.  He  proves  nothing  in  relation  to  the  gen* 
eral  usage  of  banks,  nor  the  nature  and  extent  of  the  understanding, 
on  lodging  notes  for  collection.  He  does  not  state  any  act  done, 
by  which  the  public  might  learn,  that  the  Vtica  branch  claimed  an 
exemption  from  the  operations  of  an  established  custom  and  gen* 
eral  understanding,  if  any  suoh  exist.  Gibson^s  testimony  is  not 
matter  of  opinion,  as  to  the  duties  of  banks ;  he  stated,  as  a 
fact,  that  the  uniform  custom  is,  to  give  notice  to  all  the  endorsers, 
and  so  is  the  general  understanding :  he  goes  on  to  give  his  opin- 
ion, that  a  bank  which  should  neglect  it,  would  be  liable ;  but  of 
this  part  I  take  no  notice. 

Without  examining  the  point,  how  far  the  court  will  take  judi* 
cial  notice  of  the  general  usage  and  custom  in  this  respect,  of 
which  I  have  never  heard  a  doubt  expressed,  before  the  argument 
of  this  cause,  I  think  the  evidence  before  us  fully  proves  the 
general  custom  and  understanding  to  be,  as  contended  for  by  the 
plaintifTs  counsel;  and,  if  so,  the  plaintiffs,  placing  a  reliance  on 
this  known  and  general  rule,  are  entitled  to  the  benefit  of  it,  as 
against  the  defendants,  until  it  be  shown,  that  they  did  not  acqui- 
esce in  the  usage,  and  gave  publicity  to  their  dissent.  The  prac- 
[•379]  tice  adopted  •it  the  Utica  branch  also  proves,  that  they  give 
notice  when  a  note  is  lodged  for  collection.  Seymour  admits,  that 
the  note  was  handed  to  the  agent  of  the  person  usually  employed 
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lo^ire  notice;  whether  he  is  correct  in  supposing  that  the  dilty    ALBANY, 
of  the  bank  was  discharged,  after  this  was  done,  is  a  distinct  ques-  y^^^ILj^^^ 
tk>n,  and  will  be  subsequently  examined.     My  conclusion,  on  this      Smkdes 
part  of  the  case,  is,  that,  from  the  acts  of  the  parties,  and  the  ^      v* 
estaUfshed  usage  of  banks,  the  defendants  must  be  considered  as 
undertaking,  in  deiault  of  payment  by  the  makers,  to  give  notice 
to  the  endorsers. 

The  next  question  is,  whether  a  sufficient  consideration  is  alleged 
to  support  the  action.  There  is  a  well-settled  distinction  between 
actions  for  nojifeasance  and  for  misfeasance.  When  one  party 
intrusts  the  performance  of  a  business  to  another,  who,  without 
consideration,  undertakes,  but  wholly  omits  to  do  it,  no  action 
lies,  notwithstanding  the  plaintiff  may  have  sustained  special  dam 
ages  ;  but  if  the  party  enters  upon  the  execution  of  the  business, 
and  does  it  amiss,  through  the  want  of  due  care,  by  which  damage 
ensues  to  the  other  party,  an  action  will  lie  for  the  misfeasance. 
In  the  case  of  Thorn  v.  Deas,  (4  Johns.  Bep.  96.)  this  question 
was  ably  discussed,  and  all  the  authorities  examined ;  and  the  re- 
sult of  the  investigation  sanctions  this  distinction.  In  Ehee  v. 
Gafwoody  (5  Term  Rep.  143.)  the  law  is  laid  down  in  the  same 
manner.  If  the  plaintiffs  had  declared  for  misfeasance,  the  ques- 
tion of  consideration  would  not  arise  ;  yet  the  action  in  that  form 
would  be  equally  well  calculated  to  afford  redress.  I  think  this 
proposition  warranted,  inasmuch  as  the  defendants  did,  in  fact, 
enter  upon  the  execution  of  the  business,  by  delivering  the  note 
to  Mower,  for  the  purpose  of  giving  notice.  But  there  is  no  count 
in  the  declaration  adapted  to  the  proof  respecting  a  misfeasance. 
The  third  count  is  the  only  one  on  which  the  plaintiffs  can  rely ; 
and  that  is  for  a  nonfeasance,  which  cannot  be  supported,  unless 
founded  on  a  valid  consideration.  I  have  already  stated  my  views 
iA  the  nature  and  extent  of  the  contract  in  this  cause.  The  prom- 
ise of  the  defendants  is  founded  on  the  delivery  of  the  note  by  the 
plaintiffs. 

•An  injury  to  one  party,  or  a  benefit  to  another,  is  a  sufficient  [  *  380  J 
consideration  for  a  promise.  {Miller  v.  DraTce^.l  Caines,  45. 
Foster  V.  Fuller,  6  Mass.  Rep.  68.)  It  will  be  conceded,  that, 
had  this  been  an  undertaking  by  an  individual,  to  demand  pay- 
ment and  give  notice,  it  would  be  a  nudum  pactum,  unless  some- 
thing more  appeared  than  is  disclosed  in  this  case  ;  for  no  benefit 
conld  result  to  the  promisor  in  performing  the  service,  and  paying 
the  money  over  immediately  after  he  received  it ;  but  the  cose  of 
banking  institutions  is  widely  different ;  they  are  established  to  aid 
the  commerce  of  the  country,  by  giving  facilities  to  the  moneyed 
operations  of  the  community,  and  on  the  strength  of  credit,  to  en- 
large the  amount  of  actual  capital.  They  have  a  powerful  influ- 
ence in  enforcing  punctuality  in  payments,  and  thereby  producing 
a  state  of  confidence  essentiaJ  to  commerce  and  useful  to  all  classcA. 
The  operations  of  a  bank  principally  consist  in  loaning  money 
and  discounting  notes,  which  are  direct  and  immediate  sources  of 
profit.  Incident  to  the  business  of  a  bank,  is  the  receiving  )f 
notes  from  their  customers  for  colfection ;  when  paid,  the  money 
is  placed  to  the  credit  of  the  depositor,  and  remains  in  bank  until 
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ALBANY,  cklled  for.  Where  business  of  this  kind  is  done  extensively,  it  iB 
^^^^Jl^f^^  evident  that  more  or  less  of  the  money  collected  may  be  calcu* 
Smbdks  lated  on  with  safety  to  remain  in  the  vaults  of  the  bank.  In  some 
instances,  the  money  may  be  immediately  withdrawn ;  in  others, 
it  will  remain  a  considerable  time ;  the  amount  being  subject  to  be 
increased  or  diminished,  from  week  to  week,  and  varying  accord- 
ing to  the  sums  collected  and  withdrawn  by  the  depositors,  it  is 
possible  that,  at  some  particular  time,  a  bank  may  not  have  a  cent 
of  the  money  collected  ;  but  from  the  course  of  business,  and  the 
occasions  for  using  money,  being  so  diversified  among  diflereot 
mdividuals,  and  the  certainty  that  money  will  be  permitted  to  re- 
main in  a  place  of  such  safety,  until  really  wanted,  there  is  no 
reasonable  doubt,  that  large  sums  frequently,  and  to  some  amount, 
at  all  times,  may  with  entire  prudence  be  calculated  on.  The 
amount  of  notes  discounted  will  depend  not  only  on  the  actual 
capital  paid,  but  on  various  other  considerations  not  necessary  to 
be  considered.  As  one  important  item,  the  deposits  may  be  ineii- 
r  *  381  ]  tioned : — If  a  bank  has  been  in  successful  operation  for  a  ^number 
of  years,  and  the  deposits  have  never  been  less  than  a  certain 
amount,  though  often  greatly  exceeding  it ;  if  the  prospect  of  future 
business  affords  no  ground  to  expect  a  diminution,  then  the  de- 
posits will  be  considered,  by  the  most  prudent  board  of  directors, 
as  authorizing  an  increased  discount,  beyond  what  the  capital  alone 
would  justify.  Notes  being  discounted  for  short  periods,  at  the 
expiration  of  which  payments  may  be  demanded,  the  bank  is  thereby 
enabled  to  regulate  its  operations,  so  as  not  to  incur  risk  in  the  event 
of  sudden  fluctuations,  whereby  the  deposi'^  may  be  wholly  with- 
drawn or  greatly  diminished.  No  evidence  was  necessary  on  the 
trial  to  show  such  a  practice ;  it  is  sufiicient  that  it  is  incident 
to  a  bank,  and  may  be  a  benefit,  which  I  apprehend  will  nc  t  be 
questioned.  The  custom  of  receiving  notes  for  collection  is  not 
founded  on  mere  courtesy,  but  with  a  view  to  the  interests  of 
the  institution,  and  is  the  source  from  whence  profit  may 
and  does  arise.  It  is  no  answer  to  this  view  of  the  subject  to 
say,  that  banks  have  no  fees  or  pecuniary  advantages  from  the 
notes  lodged  for  collection,  by  which  is  meant,  I  presume,  spe- 
cific compensation.  Seymour  states  this  in  his  testimony ;  and 
althous:h  undoubtedly  true,  it  does  not  operate  against  the  aigu- 
ment  I  have  advanced ;  neither  is  it  to  the  purpose,  that  in  the 
opinion  of  the  defendants'  cashier,  notes  received  from  the  Onta- 
rio Bank  were  rather  a  burden  than  an  advantage,  because  the 
money,  if  paid,  would  be  immediately  withdrawn.  In  the  par- 
ticular instance  before  us,  such  opinion  must  be  founded  on  what 
had  been  the  practice  previously ;  but  as  to  the  future,  it  is 
merely  conjecture.  For  aught  that  appears,  this  money  might 
have  lain  for  months  before  it  was  demanded ;  be  that,  however, 
as  it  may,  it  is  enough  for  the  plaintiffs  to  establish,  that  the  de- 
posit of  money  in  a  bank,  as  a  general  proposition,  is  beneficial. 
This,  I  apprehend,  has  been  done,  and  consequently  the  delivery 
of  the  plaintiffs'  note  for  collection,  when  nothing  appears  that 
either  party  knew  or  expected  that  the  money  would  not  be  paid, 
must  be  considered  as  an  act  not  imposing  a  burthen,  but  as  oon- 
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ferring  a  benefit,  from  which  profit,  however  small,  might  probalHy     ALBANY, 
arise.     This  act,  then,  was  a  good  consideration  for  the  defend-  ^iX!^!^ 
ants'  promise,  and  removes  the  objection  taken  on  that  ground,      smxdxs 
It  *is  not  necessary  to  show,  that  profits  would  inevitably  accrue  ^      ^' 
to  the  bank ;  it  is  enough  that  a  reasonable  expectation  exists  that      r  «  oqq  i 
such  will  be  the  result.     In  the  case  of  The   Union   Turnpike      •■ 
Company  v.  Jenkins y  (1  Caines,  389.)  it  was  held,  that  the  expected 
profits  to  accrue  from  the  stock,  for  which  Jenkins  had  subscribed, 
was  a  sufficient  consideration  to  uphold  the  promise.     The  judg- 
ment of  reversal  turned  on  other  grounds,  and  left  that  point  un- 
touched, as  was  adjudged  by  this  court,  in  9  Johns.  Rep.  217. 

The  next  question  is,  Has  legal  notice  been  given  to  the  en- 
dorser ?  The  law  has  so  well  settled  what  shall  constitute  legal 
notice,  as  to  be  familiar  to  persons  usually  employed  to  protest 
bills  and  notes.  When  the  party  resides  in  the  same  city  or  town 
where  the  demand  is  made,  notice  must  be  personal,  or  left  at  the 
dwelling-house.  (Ireland  v.  Kip,  10  Johns.  Rep.  490.)  If  the 
endorser  resides  in  a  different  place,  notice  must l>e  forwarded  on 
the  day  of  demand,  or  the  day  after,  and  by  the  next  mail,  directed 
to  the  endorser,  and  advising  him  of  the  protest.  In  case  of  a 
temporary  removal  of  an  endorser  from  the  place  where  payment 
is  to  be  made^  notice  left  at  his  last  place  of  residence  there,  will 
be  8uffi.cient.  {Stewart  v.  E.len,  2  Caines^  121.)  Demand  and 
notice,  in  every  case,  are  a  condition  precedent  to  the  holder's 
right  to  recover.  (^Berry  v.  Johnson^  9  Johns.  Rep.  121.)  And 
in  every  case,  the  endorser  is  entitled  to  strict  notice.  (French 
r.  The  Bank  of  Columbia,  4  Cranch,  164.) 

If  the  defendants  have  complied  with  these  requisitions,  then 
without  reference  to  the  termination  of  the  suit  against  the  en- 
dorser, they  are  exonerated,  for  they  were  not  parties  to  that  suit, 
nor  are  they  concluded  by  it. 

Mower  testifies,  that  on  the  day  the  note  fell  due,  he  delivered 
notice  at  the  post^jfice,  or  at  the  law  crffice  of  Spencer,  the  endorser, 
but  could  not  tell  which ;  that  in  the  afternoon  of  the  day  the  note 
was  protested,  and  previous  thereto,  he  inquired  of  Wilson,  Spen- 
cer^ s  partnert^if  certain  funds  were  applicable  to  the  payment  of  the 
note,  who  answered,  he  had  no  instructions.  TJie  witness  further 
testified,  that  he  had  no  recollection  of  ever  leaving  at  the  post- 
office  a  notice  of  protest,  addressed  to  an  inhabitant  of  the  *village,  [  *  383  ] 
and  believed  the  notice  was  left  at  Spencer* s  office,  but  cannot  say, 
positively,  that  it  was  not  at  the  post-office.  From  this  evidence, 
the  presumption  is  rather  stronger,  that  notice  was  left  at  the  en- 
dorser's office,  than  at  the  post-office ;  still,  however,  the  fact  is 
doubtful.  The  notice  at  one  place  would  be  sufficient;  at  the 
other,  a  nullity.  The  question  is  not,  what  inference  the  jury 
might  draw,  but  what  testimony  does  the  law  require  in  this  case. 
We  have  seen,  that  this  is  a  condition  precedent,  and  that  strict 
proof  is  required.  The  law  has  aUowed  the  endorser  this  protect 
tion  ;  nothing  short  of  clear  proof  of  notice  shall  subject  him  to 
liability. 

The  reason  and  justice  of  requiring  clear  proof  against  a  surety 
will  not  be  doubted.     It  is  imposing  no  hardship  on  a  party,  to 
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ALBANY,  require  the  proof  supposed  to  be  in  his  power ;  it  is  in  coincidence 
,^*Jl^^*  with  the  general  principles  of  law,  in  respect  to  sureties.  A  rel 
SnxDci  axation  of  this  rule  would  make  the  liability  of  sureties  depend 
on  the  various  and  difierent  opinions,  which  different  juries  would 
form  on  the  same  state  of  facts :  a  doctrine  so  mischievous  ought 
not  to  be  tolerated.  If  the  witness  had  understood  his  dutv,  he 
would  have  known^  that  notice  at  the  post-office  was  unavailing ; 
and,  a3  there  cannot  be  a  doubt  but  that  he  intended  to  serve  the 
notice  legally,  there  would  seem  to  be  no  dLSiculty  in  speaking 
positively,  that  it  had  not  been  left  at  th%  post-office,  if  that  was 
the  fact  On  reviewing  this  evidence,  there  can  be  no  surprise, 
that  the  plaintiffs  failed  to  recover  against  the  endorser.  I  think 
it  equally  clear,  that,  in  this  respect,  the  defendants  have  £uled  ^n 
making  out  their  defence. 

I  have  already  stated,  in  general  terms,  that  the  defendants 
were  bound  to  give  notice  to  the  endorser ;  and  as  effectual  or 
sufficient  notice  has  not  been  given,  it  becomes  necessary  to 
examine,  more  particularly,  whether  the  defendants  have,  in  legal 
contemplation,  shown  a  coitipliance  with  the  duty  which  bad 
thus  devolved  on  them.  The  holder  of  a  note,  who  requires  the 
service  of  notice  upon  the  endorser,  if  he  wishes  to  possess 
evidence  of  the  fact,  must,  of  necessity,  substitute  another  person 
to  perform  the  service.  In  the  case  of  a  corporate  body^  it  can 
he  performed  in  no  other  way  than  by  substitution.  Does  tlie 
[  *  384  ]  engagement  *of  a  bank  to  give  notice,  guaranty  absolutely,  that 
legal  service  shall  be  made?  or  is  the  understanding  satisfied,  if 
the  bank  selects  an  agent  to  do  the  business,  of  known  fidelity, 
and,  in  every  respect,  competent  to  discharge  the  duty  ?  In  order 
to  decide  the  extent  of  the  defendants'  undertaking,  the  nature 
of  the  business  to  be  performed,  and  the  manner  it  is  generally 
executed,  must  be  considered.  The  plaintiffs  must  be  presumed 
to  know  the  course  of  practice  to  charge  an  endorser.  Banks 
employ  some  suitable  person  to  make  protest  of  notes,  and  to 
give  notice.  The  plaintiffs  would  have  done  the  same  had  they 
retained  the  note.  It  would,  tlierefore,  be  manifestly  against  the 
understanding  of  the  parties,  as  well  as  unjust,  to  construe  the 
contract  otherwise  than  according  to  the  known  and  uniform 
course  of  proceeding  in  such  cases ;  that  would  be  extending  the 
liability,  in  case  of  default,  arising  from  whatever  cause,  instead 
of  placing  it  on  the  ground  of  negligence,  upon  which  it  ought 
to  rest.  The  defendants,  then,  had  not,  as  Seymour  supposes, 
discharged  the  duty,  merely  by  handing  the  note  to  a  person  for 
protest ;  but  they  must  meet  the  inquiry  as  to  the  competency 
and  fidelity  of  the  agent  selected  ;  and  if,  in  this  respect,  there  is 
no  cause  for  complaint,  they. have  done  all  that  was  required; 
their  defence  is  complete.  The  controversy  being,  then,  narrowed 
to  this  single  point,  the  question  is.  Have  they  shown,  affirma- 
tively, what  I  conceive  they  were  required  to  do,  that  Mower  was 
in  every  respect,  qualified  to  perform  the  duty  according  to  the 
principles  I  have  laid  down  ?  If  the  note  had  been  delivered  to  a 
notary,  it  would  present  a  different  case.  Notaries  are  officers 
appointed  by  the  state  ;  confidence  is  placed  in  them  by  the  gov 
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emmenl.     This  may  be  evidence  sufficient  to  justify  an  agent  in    *ALHANY, 
committing  to  them  business  relating  to  their  offices,  although,  in  v^^SlJf^f. 
point  of  (iELCt,  it  might  subsequently  appear,  they  did  not  possess    Thalimer 
the  necessary  qualifications.     But  there  was  no  notary  in  th^^vil-     ^    ^• 
lage  of  C,  and  as  no  protest  of  a  promissory  note,  or  inland  bill        hoff. 
of  exchange,  is  necessary,  nor  is  it  evidence  of  the  facts  stated  in 
it,  the  note  might,  equally  well,  be  placed  in  other  hands.     (6 
Wheat.  Rep,  140.  572.)     All  the  evidence  given  by  the  defend- 
ants is,  that  Mower  .was  a  clerk  in  the  bank,  and  agent  of  Childsy 
♦the  notary  usually  employed  by  the  bank  to  protest,  and  give       [  *  *Joo  j 
notice  of  non-payment.     He  received  notes  from  the  bank,  and 
delivered  them  to  Ckilds.     If  the  latter  sent  him  to  serve  notices, 
they  were  undoubtedly  accompanied  with  instructions,  so  that  the 
general  competency  of  Moioer,  when  no  instructions  were  given, 
IS  left  undecided.     There  is  no  proof  to  show  that  a  proper  agent 
was  selected  ;  in  addition  to  this,  I  think  there  is  affirmative  evi- 
dence of  Mjwer's  want  of  skill,  and  necessary  knowledge,  derived 
from  the  manner  he  performed  the  service.     If  the  steps  necessary 
to  charge  an  endorser  had  been  familiar  to  him,  his  mind  would 
not  have  been  in  doubt,  whether  he  left  the  notice  at  the  post- 
office,  or  at  the  endorser's  office.     He  would  know,  that  in  the 
former  case,  the  notice  was  a  nullity.     We  cannot  suppose  he 
would  do  a  nugatory  act  knowingly ;  if  he  was  doubtful  whether 
such  notice  was  not  effi^ctual,  the  course  he  pursued  will  cease  to 
excite  surprise.     Owing  to  this  cause,  I  apprehend,  he  did  not 
testify  in  so  decided  and  unequivocal  a  manner,  as  would  render 
the  endorser  liable.     Mower  also  testified,  that  in  the  afternoon 
of  the  day  on  which  the  protest  was  made,  and  after  it  was  actual- 
ly made,  as  Jamieson  states,  he  called  on  Wilson,  at  the  endorser's 
office  ;  Mower  then  had  a  notice  of  protest,  and  Jamieson  saw  it ; 
yet,  instead  of  serving  it,  he  contented  himself  with  inquiring 
whether  certain  funds  were  applicable  to  the  note,  and  being 
answered  by  Wilson,  that  he  had  no  instructions,  he  leaves  the 
question  of  actual  service  in  uncertainty.      I  cannot  persuade 
myself,  from  an  attentive  consideration  of  these  facts,  that  the 
agent  employed   by  the  bank  was  well  qualified  to  execute  the 
business  committed  to  his  care.     I  do  not  hold  him  responsible  for 
want  of  memory ;  but  judging- from  his  acts,  he  seems  not  to  have 
possessed  accurate  knowledge  of  the  business  he  had  undertaken. 
In  either  point  of  view,  this  presents  a  case  of  negligence,  for 
which  the  defendants  are  responsible;  and  on  this  ground  the 
plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 


*Thalimer  against  Brinkerhoff.  [•3d6  1 

ITIIS  was  an  action  of  assumpsit.  The  declaration  contained  ^-  J|»  ^^^ 
the  common  counts,  for  money  had  and  received  to  the  plaintiff's  heir  at  law  of 
use,  money  lent,  &c.,  and  an  insimtJ  compuiassent.  Plea,  nor^  Wj  father,  aod 
assumpsit.     The  cause  was  tried  at  the  New-iorJc  sittings,  in  Jane,  t^    cm^lmenc* 
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ALBANY,     1821,  before  Mr.  Chief  Justice  Spencer,     At  the  trial,  the  plain 

*  ilXj^w'  ^^^  S^^®  ^^  evidence  an  agreement  between  him  apd  Henry  H 

Thalimer     Teller y  to  which  the  defendant  was  a  witness,  and  was  drawn  by 

g    ^'  hino',  or  under  his  direction,  dated  ^pril  10,  1807.     This  agree- 

HOFF.        ment  recited,  that  whereas  H.  R.  Teller  is  the  heir  at  law  of  his 

father,  Isaac  Teller,  deceased,  and,  as  such,  laid  claim  to  certain 

the  possession  property  situate  in  the  city  of  New-York^  fronting  on  Broadway ^^ 

of  ii,  catered  formerly  known  by  the  name  of  the  "negro  burying  ground," 

ment*wittPThe  and  possesscd  by  /.  Teller  in  his  life-time;  and  whereas  it  was 

Cad°inairie<rhis  ^^^  intention  of  the  said  H.  JR.  T.,  to  institute  a  suit,  or  suitg,  for 

■liter,  by  which  the  rccovcry  of  the  whole,  or  part  of  the  said  property ;  and 

^coS^dcreibo  whereas  P.  T,  the  plaintiff,  intermarried  with  the  siste '  ol  the 

of  the  premises,  Said  H.  B,  Teller^  BXid,  in  consequence  of  that  connection  became 

to^ttc**  laimSf  j"®^'y»  though  not  legally,  entitled  to  a  portion  of  the  saic^  proper- 

tbe  one  fourth  ty ;   the  agreement,  therefore,  witnessed,  that  If.  R,  T.,  in  con- 

^  n^  which  sideration  of  the  premises  and  covenants  therein  after  ccmtained, 

•faoidd  be  re-  for  himsclf,  his  heirs,  &c.,  covenanted,  promised  and  agreed,  mith 

Sir*''^intiffr^n  ^'  ^'^  ^®  plaintiff,  his  heirs,  &c.,  that,  on  the  recovery  of  the 

eonsideraUoii  of  whole,  or  any  part  of  the  said  property,  he  would  execut'^  to  the 

&c**  ^romSecl  p'^in^'^  ^  good  and  lawful  conveyance  for  one  fourth  part  of  the 

t*  387  1  property  recovered ;  and  the  plaintiff,  *in  consideration  of  the 
T,  to  pay,  s^*^  promise,  covenanted  and  agreed  with  H.  B.  Teller,  fhat  he, 
bear,  and  sus-  the  plaintiff,  would  pay,  bear  and  sustain  the  one  half  of  all  the 
of  a[i^e**cxjl^-^  expenses  that  might  occur  in  the  prosecution  of  the  suit  or  suits, 
tes  which  migiit  to  be  instituted  by  H.  B,  T.,  for  the  recovery  of  the  property,  if 
prMecotion  ^of  ^"^^  ^^'^  ^r  suits  should  prove  unfortunate ;  but  in  case  the  suit 
the  intended  or  suits  should  provc  succcssful,  then  to  pay,  bear  and  sustain,  one 
defendant,  who  fourth  of  all  the  cxpenscs ;  and  it  was  agreed,  that  the  expenses 
drew  the  a-  shouM  be  mutually  advanced  and  borne  by  and  between  the 
Kibscrf^  "it  parties,  in  the  proportions  above  mentioned. 
as  a  witness.  The  plaintiff  proved,  that  the  defendant,  as  the  attorney  of  the 
M  atto^ey^^  plaintiff,  and  Henry  B,  Teller^  in  June,  1809,  commenced  a  num- 
h*  .  P^*"?^'^'  ^^  of  ejectment  suits  against  persons  occupying  different  parts 
ofej^tment^a^  of  the  property  mentioned  in  the  agreement ;  and  that  the  de- 
l^nst  the  per-  fendant,  afterwards,  without  the  knowledge  of  the  plaintiff,  by 
•SnofihelanT;  virtuc  of  a  powcr  of  attorney  from  H,  B,  Teller,  compromised 
apd  afterwards,  the"  suits  with  the  respective  tenants ;  and,  on  such  compromise, 
powe^oc  auor-  Tcceived  54,000  dollars,  besides  the  costs  of  suit.  The  power  of 
miy  from  H.T.,  attorney,  which  was  set  forth  in  the  bill  of  exceptions  taken  at  the 
iMMe,  but  ^h-  ^■'ial,  was  dated  November  22d,  1813,  and  fully  authorized  the  de- 
^d'  ^^  ^°^^'  fendant  to  make  compromises,  and  to  sell  and  convey  all  such 
piamtiflf^  conT-  parts  of  the  land  claimed,  and  upon  such  terms  as  the  defendant 
promised  with  might  think  fit  and  proper.  The  plaintiff  claimed  one  fourth  part 
recei*JlS*/  from  of  the  money  thus  received  by  the  defendant,  as  so  much  money 
ihem  a   large  had  and  received  to  the  use  of  the  plaintiff,  under  and  by  virtue 

sum  of  money.  ■  '  '' 

In  an  action  of  oitumptit  for  mone^  had  and  received  to  the  use  of  the  plainlifT,  brouefat  by  him  to  recover  Use 
one  fourth  part  of  the  money  so  received  by  the  defendant :  Heid,  that  the  a^eement  between  the  plaintifT  and 
H.  T.  was  illei^  and  void,  under  the  first  section  of  the  act  to  prevent  and  punish  champerty  and  mainte- 
nance:  (sess.  24.  ch.  87.  1  N.  R,  L,  ITS.)  (a)  and  that  the  plaintiff  could  not,  therefore,  recover  against  the 
defendant,  (b) 

To  make  such  a  contract  illegal  and  void,  for  champerty,  it  is  not  necessary  that  the  land  should  be  held 
adversely. 

(a\  S  Rev.  Stat.  691. 

W  Vid.  Best  V.  Strong  JL  WendtWs  Rep,  319.     Thalimer  v.  Bnnkerhcf,  6  Ono,  Rq>,  90. 
V.  Ttmnuend,  7  WeruUlT*  Rep.  276.  J/f  *^ 
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af  the  agreement  between  him  and  H.  R,  T.,  and  the  retainer 
of  the  defendant,  as  their  attorney,  under  it.  The  plaintiff  hav- 
ing rested  his  cause,  the  defendant's  counsel  moved  for  a  nonsuit, 
on  the  ground,  that  the  agreement  between  the  plaintiff  and  H. 
R.  T,  was  unlawful,  as  being  against  the  statute  to  prevent  and 
paiiish  champerty  and  maintenance,  and,  therefore,  void.  The 
chief  justice  was  of  opinion,  that  the  agreement  was  unlawful 
and  void,  and  could  not,  therefore,  be  the  foundation  of  an  action  ; 
and,  accordingly,  directed  the  plaintiff  to  be  called  and  nonsuited. 
The  plaintiff's  counsel  tendered  a  bill  of  exceptions  to  the  opinion 
of  the  chief  justice. 

*S-  Jones,  for  the  plaintiff,  contended,  1.  That  the  agreement 
^between  the  plaintiff  and  H.  R,  Teller  was  not  unlawful,  nor 
against  the  statute  to  prevent  and  punish  champerty  and  mainte- 
nance. Maintenance  is  an  officious  intermeddling  in  a  suit  that  no 
way  belongs  to  one,  by  maintaining  or  assisting  either  party  with 
money  or  otherwise,  to  prosecute  or  defend  it.  (4  BL  Com.  134, 
135.)  It  is  an  interference  by  one  who  is  a  perfect  stranger, 
having  no  interest  whatever  in  the  subject  of  controversy,  to  the 
disturbance  of  the  community,  by  stirring  up  suits.  Champerty 
is  merely  a  species  of  maintenance,  for  the  consideration  of  hav- 
ing some  part  of  the  thing  in  dispute,  or  some  profit  out  of  it. 
The  strictness  and  severity  of  the  law,  as  found  in  the  ancient 
cases,  has,  in  later  times,  for  very  obvious  reasons,  been  much 
relaxed ;  so  that,  if  the  person  accused  of  this  offence  can  show 
that  he  ha&  any  affinity  or  relationship  te  a  party,  he  may  lawfully 
advise  and  aid  him  in  his  suit,  by  money,  or  otherwise.  So,  if  he 
has  any  interest  whatever,  legal  or  equitable,  in  the  land  in  con- 
troversy, however  contingent  or  remote  it  may  be,  he  may  main- 
tain the  party  in  the  suit.  (2  Hawk,  P.  C  B.  1.  ch.  83.  s.  1 — 13. 
17, 18.  21,  22.  Wickham  v.  Conklin,  8  Johns.  Rep,  220.  227.  3 
Bwrns^s  Justice^  117.)  Then,  had  not  the  plaintiff,  in  right  of  his 
wife,  the  sister  of  JFl.  It.  Teller^  a  possible.or  contingent  interest 
in  this  land  ?  She  might  become  heir  to  her  brother,  in  case  he 
died  without  issue. 

2.  This  is  not  champerty,  unless  the  party  is  in  adverse  posses- 
sion. (8  Johns.  Rep.  227,  228.)  The  agreement  recites,  that 
the  ancestor  of  If.  R.  T.  had  a  title  to  the  land,  and  that  H.  R. 
T.  was  the  owner.  He,  or  the  defendant,  as  his  attorney,  cannot 
be  allowed  any  intendment  as  to  an  adverse  title.  (9  Johns.  Rep. 
102.  163.  174.  1  Johns.  Rep.  156.  8  Johns.  Rep.  220.  3  Johns. 
Cases,  124.  16  Johns.  Rep.  293.)  There  is  no  jevidence  of  an  ad- 
verse possession ;  and  if  there  was  none,  it  was  a  valid  agreement 
to  pass  one  third  of  the  property  to  the  plaintiff,  or  his  wife,  in 
consideration  of  blood. 

3.  But  even  if  this  agreement  was  unlawful,  neither  H.  R. 
Teller,  nor  the  defendant,  could  take  advantage  of  it.  Teller  has 
received  the  full  benefit  of  the  agreement.  It  is  good  as  between 
parties  to  it ;  and  is  void  only  as  against  strangers,  or  third  persons 
having  right.  But  the  tenants  have  ^compromised,  without  taking 
any  advantage  of  this  abjection  to  the  agreement.     {Co.  Litt. 
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369.  a.  Cro.  Eliz.  445.  Hawlc.  P.  C.  B.  1 .  ch.  86.  s.  3.  9  Johns. 
Rep.  55.  2  Roll.  Abr.  115.  Bro.  Abr,  Feoff,  pi.  19.)  On  what 
principle  can  Teller^  or  the  defendant,  be  allowed  to  set  up  thia 
defence  ?  The  ground  of  the  plaintiff's  action  ia,  that  the  defend* 
ant  has  receiYed  money  as  his  attorney ;  and  the  agreement  was 
introduced  collaterally,  to  show  the  amount  to  which  the  pkdntiff 
was  entitled. 

E.  WiUiams  and  fV.  W.  Van  JNess,  contra.  1*  The  plaintiff 
cannot  recover  in  this  form  of  action.  The  owners  of  aliquot 
shares  of  the  money  cannot  maintain  separate  suits  for  their 
respective  proportions.  The  action  is  against  the  defendant  as 
attorney,  retained  by  Teller  and  the  plaintiff  jointly.  There  is 
but  one  assumpsit,  and  only  one  suit  can  lie.  Teller,  therefore, 
ought  to  have  been  joined  with  the  plaintiff  in  the  action.  This 
objection  might  have  been  made  at  the  trial,  for  the  defendant  is 
not  obliged  to  |Jead  the  misjoinder  of  plaintiffs  in  assunwsit : 
And  though  the  objection  was  not,  in  fact,  made  at  the  trial,  it 
may  be  raised  here,  for  it  is  not  a  matter  which,  had  it  been  stated, 
could  have  been  supplied  by  the  plaintiff  at  the  trial.  {Beekman 
V.  Frost,  18  Johns.  Rep.  544.) 

2.  Assumpsit  for  money  had  and  received  does  not  lie ;  for  by 
the  agreement  between  Teller  and  the  plaintiff,  the  latter  was  to 
have  one  fourth  of  the  land,  if  recovered.  Nothing  is  said,  by 
which  it  would  appear  that  he  was  entitled  to  demand  any  money. 
The  plaintiff,  therefore,  should  have  brought  an  action  against 
Teller  for  a  breach  of  the  contract. 

3.  The  agreement  was  void,  as  against  the  statute  to  prevent 
champerty  and  maintenance.  Our  statute  provides  for  the  pre- 
vention of  the  various  offences  of  this  nature  to  be  found  in  the 
English  statutes.  Champerty  and  maintenance  are  distinct 
offences.  A  conveyance  of  a  right  of  entry  may  be  good,  as 
between  the  parties,  though  void  as  to  third  persons ;  but  it  is 
different  as  to  champerty;  and  the  case  of  fricJcham  y.  Conklin 
(8  Johns,  Rep.  227.)  proceeds  on  the  distinction.  The  Jirsi  sec- 
tion of  the  statute  provides  ^against  champerty,  and  the  eighth 
and  ninth  sections  against  buying  pretended  titles,  and  mainte- 
nance. A  father  may  support  his  son  in  a  suit  to  recover  his  right ; 
but  he  cannot  buy  of  his  son  a  portion  of  the  subject  matter  of 
dispute,  without  violating  the  first  section  of  the  statute.  No  case 
can  be  found  to  show  that  soch  an  agreement  is  lawful  and  valid 
between  the  parties.  It  is  not  necessary  to  prove  an  adverse  pos- 
session in  such  a  case ;  but  if  it  were  necessary,  we  contend,  that 
the  agreement  e.TpressIy  admits  the  fact  of  an  adverse  possession. 
The  contract  is,  by  the  statute,  illegal,  corrupt  and  void.  The 
consideration  of  relationship,  or  affinity,  cannot  avail.  No  con- 
sanguinity can  justify  the  buying  of  a  part  of  the  subject  nmtter 
of  a  suit.  The  plaintiff,  in  right  of  his  wife,  had  no  interest 
whatever  in  the  land,  antecedent  to,  or  independent  of  the  agree* 
ment.  Any  supposed  natural  right  in  Mrs.  Tyialimer  cannot  be 
recognized  in  a  court  of  law  or  equity,  contrary  to  the  law  of  de- 
scents, established  by  the  legislature. 
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Bat  it  is  said,  that  the  defendant  cannot  set  up  this  objection 
to  the  agreement,  as  a  defence.  He  is  not  called  upon  for  a  de- 
fence, until  the  plaintiff  brings  a  proper  suit.  Though  under  the 
8th  and  dth  sections  of  the  statute,  the  defendant  might  not  be 
entitled  to  make  the  objection,  yet  he  may,  under  the  first  section, 
which  makes  the  agreement,  as  between  the  parties,  void.  The 
defendant  stands  in  the  place  of  H.  R.  Teller,  in  regard  to  this 
suit.  Admitting  the  agreement  to  be  valid,  the  casus  foederis  be- 
tween the  parties  to  it  has  not  occurred.  The  defendant  received 
the  money  under  the  power  of  attorney  from  Teller  alone,  and  to 
him  only  is  he  accountable  for  it. 

D,  B.  OgdeUy  in  reply,  said,  that  the  objection  as  to  the  form 
of  the  action,  was  not  made  at  the  trial,  and  could  not,  therefore, 
be  raised  here.  Had  it  been  made  at  the  trial,  the  plaintiff  might 
have  shown  a  settlement  among  the  parties,  by  which  the  defend- 
ant was  to  retain  one  fourth  of  the  money  in  his  hands  for  the 
use  of  the  plaintiff.  True,  this  is  an  action  for  money.  A  com- 
promise was  made  with  the  tenants  under  a  power  fix>m  H.  R. 
Teller,  who  was  the  only  person  who  could  give  such  a  power 
but  it  was,  nevertheless,  *as  to  one  fourth,  money  received  to  the 
use  of  the  plaintiff. 

Suppose  all  the  children  of  Isaac  Teller,  the  ancestor,  should 
agree  together,  notwithstanding  a  devise  of  the  whole  estate  to 
one  of  them,  to  divide  it  equally  between  them,  and  that  a  suit 
should  be  brought  to  recover  any  part  of  it,  in  the  possession  of 
wither,  the  expenses  of  which  suit  should  be  borne  by  them  all 
ratably,  would  such  an  agreement  be  unlawful  and  void  under  the 
statute  ?  Whatever  may  have  been  the  ancient  law  on  the  sub- 
ject; yet,  **  that  such  a  doctrine,"  says  Mr.  Justice  Duller ,  (4 
Term  Rep.  340.)  speaking  of  some  of  the  early  decisions,  as  to 
maintenance,  *'  repugnant  to  every  honest  feeling  of  the  human 
heart,  should  be  soon  laid  aside,  was  to  be  expected.  Accordingly, 
1  variety  of  exceptions  were  soon  made."  And  we  may  add,  that 
if  such  an  agreement  between  a  brother  and  sister,  or  blood  rela- 
tions, as  to  the  estate  of  their  common  ancestor,  should  be  declared 
to  be  an  offence,  under  this  statute,  it  would  be  a  disgrace  to  our 
hw.  Consanguinity  or  blood  is  a  good  consideration.  If  a  feoff- 
ment would  not  be  void,  as  between  the  parties,  can  a  mere  agree 
meat  for  a  conveyance  be  void  ? 

Spencer,  Ch.  J.  It  has  been  insisted,  on  the  argument,  that 
the  agreement  is  not  unlawful:  1.  Because  it  does  not  appear, 
that  the  lands,  for  which  suits  were  to  be  instituted,  were  held 
adversely.  2.  Because,  although  H.  A.  Teller  was  the  heir  at 
law  of  his  father,  and  the  legal  owner,  the  agreement  carried  into 
eflfect  an  equitable  right,  on  the  part  of  his  sister,  to  have  a  pro- 
portion of  the  property,  and  that  it  was  competent  for  the  heir  at 
law  to  waive  his  legal  right,  so  far  as  to  admit  her  to  participate 
in  the  division  of  the  estate.  3.  Because,  the  defendant,  having 
diawn  the  agreement,  and  acted  under  it,  is  concluded  fiom 
making  the  objection,  that  it  was  illegal. 
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Other  objections  have  been  made  to  the  plaintiiTs  right  to 
maintain  this  action,  besides  the  one  on  which  the  nonsuit  was 
granted :  1.  That  the  action,  being  founded  on  a  joint  retainer,  by 
T'eller  and  the  plaintiff,  the  suit  ought  to  have  been  brought  by 
them  jointly.  2.  *That  the  plaintiff,  under  the  agreement,  was  en- 
titled to  a  conveyance  of  a  portion  of  the  land  recovered,  and  is  not 
entitled  to  any  portion  of  the  money  received  on  the  sale  of  the 
lands ;  and,  3.  That  the  plaintiff  ought  to  have  proved  notice  to 
the  defendant,  to  retain  the  proportion  of  the  money  he  claims. 
As  these  objections  were  not  made  at  the  trial,  and  as  it  is  pos- 
sible, had  they  been  made  then,  that  they  might  have  been  an- 
swered and  refuted,  by  evidence  in  the  power  of  the  plaintiff,  I 
shall  dismiss  them  from  any  further  consideration,  on  the  present 
motion. 

Champerty  and  maintenance  are  distinct  offences.  Champerty 
is  one  species  of  maintenance ;  but  the  statute,  and  elementary 
writers,  regard  it  as  a  different  offence,  although  subject  to  some 
of  the  same  rules.  The  first  section  of  the  statute  {\  N.  R.  Is. 
172.  sess.  24.  ch.  87.)  (a)  enacts,  "that  no  officer,  or  other  per- 
son, shall  take  upon  him  any  business,  that  is  or  may  be  in  suit  in 
any  court,  for  to  have  part  of  the  thing  in  plea  or  demand ;  and 
no  person,  upon  any  such  agreement,  shall  give  up  his  right  to 
another ;  and  every  such  conveyance  or  agreement  shall  be  void ; 
and  every  person,  who  shall  maintain  any  plea  or  suit,  in  any  court, 
for  lands,  tenements,  or  other  things,  for  to  have  part  or  profit 
thereof,  shall  be  punished  by  fine  and  imprisonment;  but  this  act 
shall  not  prohibit  any  person  to  have  counsel  of  persons  duly 
licensed  for  that  purpose,  or  to  take  counsel  of  his  parents  and  next 
friends."  The  eighth  section  of  the  statute  prohibits  the  buying 
or  selling  any  pretended  right  or  title  to  lands,  unless  tlie  person 
selling,  or  his  ancestors,  or  those  by  whom  he  claims  the  same, 
have  been  in  possession  of  the  same,  or  of  the  reversion  or  remain- 
der, or  taken  the  rents  and  profits  for  one  year  next  before  the 
sale,  upon  the  pain  of  forfeiting  the  value  of  the  l^nds.  and  sub- 
jecting the  buyer,  knowing  the  same,  to  the  same  forfeiture.  The 
ninth  section  prohibits  any  person  from  unlawfully  maintaining 
another,  in  any  matter  or  cause,  in  suit  or  variance,  concerning 
lands,  or  goods,  or  debts,  &c.,  upon  the  pain  of  forfeiting  250  dol- 
lars. These  are  all  the  provisions  of  the  statute,  having  any  rela- 
tion to  the  question  to  be  decided ;  and  it  is  only  necessary  to 
state  the  different  provisions,  to  perceive  the  difference  in  the  of- 
fences, *and  the  different  punishments  denounced  against  them. 
The  question,  ther^  arises,  whether  the  agreement  between  the 
plaintiff  and  ff.  R,  Teller  is  within  the  prohibitions  of  the  statute; 
and  whether  it  falls  within  the  exceptions.  The  statutes  cf  West. 
1.  ch.  25.  and  West,  2.  ch.  49.  related  merely  to  officers;  but  the 
28  Edw,  I.  extended  to  other  persons,  as  well  as  officers ;  and  our 
statute  is  nearly  a  transcript  of  the  latter,  with  this  addition,  that 
it  declares  every  such  agreement  and  conveyance  to  be  void.  In 
Jackson  v.  Ketchum,  (8  Johns.  Rtp.  479.)  the  question  was,  whether 
a  purchase  of  land,  during  the  pendency  of  a  suit  for  the  recovery 

(a)  2  Rev,  Stat  6d\. 
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of  tne  same  land,  was  an  infraction  of  the  statute,  and  the  convey- 
ance void.  The  court  decided,  that  such  a  purchase  was  against 
the  statute ;  and  that  even  a  bona  fide  purchase,  pending  the  suit, 
was  within  the  statute,  and  would  be  champerty.  It  was  urged, 
^n  the  part  of  the  plaintiff,  that  the  agreement  here- is  not  unlaw- 
lul,  because  it  Hoes  not  appear  that  the  lands  are  held  adversely 
io  the  title  of  H.  R.  Teller.  The  statute  does  not  make  an  ad- 
verse holding  the  test  of  illegality.  It  forbids  any  one  taking  upon 
himself  any  business,  that  is  or  may  be  in  suit,  in  any  court,  for  to 
have  part  of  the  thing  in  plea  or  demand ;  and  it  prohibits  any 
one  from  giving  up  his  right  to  another,  with  respect  to  the  thing 
in  plea  or  demand.  But  it  clearly  appears,  by  tlie  recitals  to  the 
agreement,  and  the  whole  scope  of  the  contract,  that  H.  R.  Teller 
did  not  possess,  and  never  had  possessed  the  land  referred  to  in 
the  agreement;  but  that  it  was  to  be  recovered,  if  recovered  at  all, 
after  severe  litigation,  and  with  heavy  expense.  The  agreement 
recites,  that  Isacu:  Teller  wad  possessed  of  the  lands,  in  his  life-time ; 
that  H.  R.  Teller  \vas  his  heir  at  law,  and  laid  claim  to  them,  and 
that  suits  were  to  be  instituted  for  the  recovery  of  a  part  or  the 
whole  of  them.  From  all  this,  the  inference  is  irresistible,  that  JEf. 
jR.  TeUer  never  was  in  possession  of  any  of  these  lands,  and  that 
his  right  consisted  of  a  claim  to  them,  founded  on  his  father^s  pos- 
session ;  and  that  they  were  possessed  in  such  a  manner,  that  he 
was  driven  to  his  remedy  by  suits  at  law ;  thus  refuting  ahd  repel- 
ling any  idea,  that  they  were  held  in  subserviency  to  his  title  or 
claim.  The  plaintiff,  by  becoming  a  party  to  the  '"'agreement,  is 
concluded  as  to  the  facts  recited  and  admitted ;  and  the  facts, 
taken  collectively,  leave  no  doubt,  that  H.  R.  Teller^  claim  was 
founded  in  a  right  of  action  merely.  This,  then,  is  a  case  within 
the  very  terms,  spirit  and  intent  of  the  first  section  of  the  statute. 
The  plaintiff,  by  stipulating  to  contribute  one  half  of  all  the  ex- 
penses that  miffht  accrue,  in  the  prosecution  of  the  suits  to  be  in- 
tftituUxi  by  Teller^  for  the  recovery  of  the  property,  if  the  suits 
should  prove  unfortunate,  did  take  upon  himself  business,  that 
was  tn  be  put  in  suit,  for  to  have  part  of  the  thing  in  plea  or  de- 
mind  ;  and  the  statute  declares  every  such  agreement  to  be  void. 
If  thn  agreement  between  the  parties  did  not  speak  the  truth,  with 
respect  to  Tellers  claim  to  the  land,  and  if  it  could  have  been 
shown,  that  the  possessions  of  the  tenants  or  holders  of  the  lands, 
were  not  adverse  to  Teller^s  claim,  when  the  motion  for  a  nonsuit 
was  made,  the  plaintiff  was  bound  to  show  the  fact,  that  the  pos- 
sessions were  not  hostile  to  that  claim.  This  was  not  offered  to 
be  di>ne.  The  plaintiff  rested  his  right  of  recovery  on  the  validity 
of  the  agreement;  and  I  then  thought,  and  continue  to  think,  that 
the  agreement,  unexplained,  was  susceptible  of  but  one  construc- 
tiofi ;  and  that  it  was  a  case  manifestly  within  the  statute. 

To  take  the  case  out  of  the  operation  of  the  statute,  it  was  con- 
tenrled,  on  the  argument,  that  the  plaintiff's  wife,  as  the  sister  of 
H,^R.  Teller^  and  as  one  of  tlie  children  o(  Isaac  Teller,  had  such 
an  equitable  interest  in  the  land,  as  to  render  it  lawful  for  her 
husband  to  make  the  agreement.  It  was  decided  in  this  court,  in 
Wickham  v.  Conklin^  (S  Johns,  Rep.  221.)  that  where  a  party  had 
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any  interest,  legal  or  equitable,  in  the  land  which  was  the  subjeet 
of  the  suit,  there  was  no  foundation  for  the  charge  of  maintenance. 
In  that  case,  which  was  a  suit  for  the  penalty  inflicted  by  the  9th 
section  of  the  statute  for  unlawful  maintenance  of  a  suit,  Canklin 
had  a  resulting  trust  in  the  land  in  controversy,  and  had,  therefore, 
a  right  to  assist  in  the  prosecution  of  the  suit.  Here,  the  only 
right  which  the  plaintiiT  had,  grew  out  of  the  very  agreement  pro- 
hibited by  the  statute.  His  wife  had  neither  a  legal  nor  equitable 
interest  in  the  land,  of  which  a  court  of  law  or  equity  could  take 
notice,  or  enforce.  *The  descent  of  property,  on  the  death  of  its 
owner,  is  matter  of  positive  regulation,  by  the  municipal  laws  of  the 
country  where  it  is  situated ;  and  when  such  laws  have  ordained, 
that  where  a  person  dies  seised  of  land,  it  shall  descend  to  his 
eldest  son,  in  exclusion  of  his  sister,  no  court  can  notice  tlie  claim 
of  the  sister,  to  have  part  of  the  inheritance,  as  an  equitable  claim, 
against  the  express  and  positive  provision  of  the  law,  vi  hich  totally 
excludes  her.  When,  therefore,  it  is  said,  in  such  a  case,  that  the 
sister  has  an  equitable  claim,  it  is  only  the  undefined  and  vague 
opinion  of  individuals,  that  the  law  is  wrong,  and  that  the  sister 
ought  to  be  admitted  to  an  equal  participation  with  the  brother, 
of  the  property  of  the  ancestor.  The  recital  to  the  agreement 
admits  that  H.  R.  Teller  was  the  heir  at  law  of  his  father  Isone 
Teller,  and  as  such  laid  claim  to  the  property  which  was  the  sub- 

{'ect  of  the  agreement ;  and  it  admits,  that  the  plaintiff,  though  he 
lad  married  the  sister  of  the  heir  at  law,  was  not  legally  entitled 
to  any  part  of  the  property,  though  it  states,  that  in  consequence  of 
that  marriage,  he  was  justly  entitled  to  a  portion  of  it ;  but  I  am 
clearly  of  opinion,  that  the  notion  of  the  parties,  in  this  respect, 
docs  not  authorize  them  to  contravene  tl^e  statute,  by  stipulating 
to  carry  on  the  suits  to  be  instituted,  at  their  joint  expense,  and 
for  the  ultimate  division  of  the  property  among  them,  if  the  suits 
terminated  successfully.  But  it  has  been  insisted,  that  this  case 
comes  within  the  exception  of  the  statute,  and  the  adjudged  cases 
thereon ;  the  words  of  the  exception  are :  ^*  But  this  act  shall 
not  prohibit  any  person  to  have  counsel  of  persons  duly  licensed  far 
that  purpose,  or  to  take  counsel  of  his  parents  and  next  friends  J*^ 

It  is  laid  down  by  Hawkins,  (ch.  84.  s.  18.)  "that  no  con%'ey- 
nnce,  or  promise  thereof,  relating  to  lands  in  suit,  made  by  a  fisithcr 
to  his  son,  or  by  any  ancestor  to  his  heir  apparent,  is  within  ihis 
statute,  since  it  only  gives  them  the  greater  encouragement  to  do 
what,  by  nature,  they  are  bound  to  do."  Cbke,  (2  Inst,  563,  5G4.) 
in  commenting  on  the  statute  of  28  Edw.  I.,  and  upon  the  excep- 
tion, and  of  allowing  counsel  to  be  taken  of  parents  and  next 
friends,  says,  there  is  a  diversity  of  signification  between  taking 
counsel  of  Serjeants  at  law,  and  attorneys,  and  of  the  prochein 
*amyes ;  that  if  a  Serjeant,  apprentice,  or  attorney,  take  a  feoffment, 
hanging  the  plea,  or  the  like,  to  maintain  the  tenant,  though  it  be 
in  lieu  of  his  fee,  yet  this  is  champerty,  within  the  purview  of  the 
statute;  that  to  take  an  estate  in  the  land,  hanging  the  writ,  for 
maintenance,  is  to  become  a  party ;  but  if  a  father  be  impleaded, 
he  may  infeoff  his  son,  for  his  assistance,  maintenance  and  com- 
fort ;  for  this  is  nature's  profession,  for  the  iSbn  assistere,  manuteHere. 
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tt  consolariy  et  e  converso,  et  sic  de  similibus ;  et  sic  alia  est  professio 
Ugis,  et,  alia  natara ;  so  it  is,  that  the  son  may,  of  his  own  money, 
and  in  his  own  name,  give  fees  to  his  father's  counsel  or  attorney, 
without  any  expectation  of  repayment,  and  so  may  the  father  to 
his  son's  counsel.  In  like  manner,  and  by  the  like  reason,  if 
the  father  be  demandant  in  a  precipe,  he  may  promise  and  contract 
with  the  son,  to  assure  him  the  land  after  the  recovery,  and  it  is 
not  champerty  within  the  act ;  and  so  of  any  other  ancestor,  and 
his  heir  apparent.  There  are  prochein  amyes  not  only  in  blood,  but 
in  estate  also :  and,  therefore,  as*  the  next  of  blood  is  a  prochein 
amy,  in  respect  to  the  expectancy  of  descent,  Tand  yet  it  may  be, 
it  shall  never  descend  to  him,)  so  they  that  nave  reversions,  or 
remainders  expectant,  upon  estates  in  tail,  life  or  lives,  Bxe  prochein 
amyes,  in  estate,  and  are  excepted  out  of  this  law.  With  these 
positions,  Fitzherb.  JV.  B.,  563.  fully  agrees.  It  is,  at  least, 
doubtful,  whether  Lord  Coke  means  to  say,  that  the  son  and  heir 
may  take  a  conveyance,  in  consideration  of  aid  and  assistance  in 
maintaining  the  suit ;.  or  whether  he  means  only,  that  the  father  is 
not  restrained  from  making  provision  for  his  son  and  heir,  notwith- 
standing the  pendency  of  the  suit.  I  understand  him  to  mean  the 
htter.  But  it  is  immaterial  whether  he  means  the  one  or  the  other ; 
the  exception  does  not  extend  to  such  a  case  as  this.  If  the  plain- 
tiff would  take  the  benefit  of  this  exception,  in  favor  of  an  heir 
apparent,  it  was  incumbent  on  him  to  show,  that  his  wife  was  such 
heir  apparent.  This  does  not  appear,  and  is  not  to  be  intended. 
But,  again ;  what  puts  at  rest  thispretence  is,  that  the  agreement 
secures  nothing  to  the  sister  of  Teller ;  it  stipulates,  that  on  the 
recovery  of  the  whole,  or  any  part  of  the  property,  Teller  should 
execute  to  the  plaintiff,  his  heirs  and  assigns,  conveyances  for  one 
ibnrth  part  .*of  the  property  recovered;  thus  entirely  excluding 
his  wile,  and  putting  the  property,  when  conveyed,  under  his  own 
dominion  and  control.  Indeed,  it  is  impossible  for  me  to  consider 
this  transaction  between  the  plaintiff  and  Teller,  in  any  other 
fight,  than  a  mere  colorable  pretext,  to  avoid  the  effect  of  the 
statute. 

The  defendant  is  not  precluded  from  making  the  objection,  that 
the  agreement  is  void.  He  is  chargeable  with  knowledge  of  the 
contents  of  the  agreement ;  but  he  is  not  a  party  to  it,  nor  a  parti- 
eeps  criminis.  He  took  no  interest  under  the  agreement,  and  as- 
sumed no  responsibility  in  consequence  of  it. 

It  is  insisted,  that  the  defendant,  having  been  retained  by  the 
pfauntiff  and  Teller,  is  bound  to  pay  the  plaintiff  his  proportion  of 
the  money  received.  No  money  was  received  under  the  joint  re- 
tainer, but  it  was  received  under  the  compromises  made  by  the 
defendant  with  the  possessors  of  the  land,  under  authority  derived 
from  Teller  alone,  in  virtue  of  the  power  he  gave  to  the  defendant. 
It  may  well  be  questioned  whether  the  defendant  has  received  any 
n'oney  to  which  the  plaintiff  had  a  legal  title,  even  admitting  the 
agreement  to  be  valid  ;  but  it  being  void,  surely  the  plaintiff  has 
no  foundation  to  stand  on.  It  is  a  fundamental  rule,  that  all  con- 
tracts which  have  for  their  object  any  thing  repugnant  to  the  general 
policy  of  the  law,  or  contrary  to  the  provisions  of  a  statute,  are 
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void ;  for  it  is  a  rule  as  well  in  law  as  equity,  ex  turpi  contractu 
actio  non  oritur.  Thus,  in  fVhitaker  v.  ConCy  (2  Johns.  Cases 
58.)  notes  had  been  given,  as  the  consideration  for  the  ponveyance 
of  Susquehajinah  lands,  under  a  claim  derived  from  the  state  of 
Connecticut^  but  which  lands  lay  within  the  state  of  Pennsylvania 
the  sale  was  held  to  be  illegal,  and  the  consideration  void,  on  the 
ground,  that  it  was  buying  and  selling  a  pretended  title,  and  was  a 
species  of  maintenance.  Again  ;  in  Belding  v.  Pitkin,  (2  Caincs^s 
Rep.  147.)  the  plaintiff,  as  the  agent  of  the  defendant's  testator, 
had  sold  lands  situated  as  in  the  last  case,  and  under  the  same 
circumstances,  upon  an  agreement  tliat  he  should  have  half  the 
proceeds ;  and  the  defendant's  testator  had  received  moneys  arising 
from  such  sale ;  it  was  adjudged  that,  the  contract  being  illegal,  no 
action  was  sustainable.  *Ih  Hani  v.  Knickerbocker y  (5  Johns. 
Rep.  327.)  the  defendant  had  received  tickets  in  a  lottery  instituted 
in  Connecticut,  for  the  purpose  of  selling  them  in  this  state,  in 
contravention  of  our  statute ;  it  was  held,  that  no  action  could  be 
sustained  for  the  tickets,  or  the  money  received.  The  late  Chief 
Justice  Thompson  said,  that  he  behoved  no  case  could  be  found 
where  an  action  has  been  sustained,  which  goes  in  affirmance  of  an 
illegal  contract,  and  where  its  object  is  to  enforce  the  performance 
of  an  engagement  prohibited  by  law  ;  and  that  wherever  an  action 
has  been  sustained  against  a  party,  to  prevent  him  from  retaining 
the  benefit  derived  u'om  an  unlawful  act,  the  action  proceeded  in 
disaffirmance  of  the  contract,  and  instead  of  endeavoring  to  enforce 
it,  presumes  it  to  be  void.  When  it  is  considered  that,  in  this  case, 
the  plaintiff 's  only  title  to  demand  any  thing,  depends  on  the  va- 
lidity of  the  agreement  entered  into  between  him  and  Teller ,  if  that 
agreement  be  void,  he  stands  without  any  pretence  of  ri^ht.  I  have 
thought  it  unnecessary  to  cite  more  cases,  in  support  of  a  doctrine 
deemed  so  plain  and  salutary. 

We  have  no  concern  with  the  pplicy  of  the  statute,  to  prevent 
and  punish  champerty  and  maintenance.  It  is  enough  for  us,  that 
the  law  forbids  these  offences ;  and  it  may  well  be  doubted,  whether 
the  cases  to  which  I  have  referred,  allowing  a  conveyance,  pending 
a  suit,  from  a  father  to  his  son  and  heir,  is  not  an  extension  of  \he 
exception  beyond  its  natural  bearing  and  import.  To  allow  the 
exception  to  be  extended  to  collaterals,  because,  possibly,  they  may 
inherit  the  estate ;  and  to  permit  it  even  to  be  extended  to  con- 
nections of  such  collaterals,  having  no  consanguinity  or  relationsliip 
with  the  party  claiming  title,  would,  in  my  judgment,  amount  to  a 
virtual  repeal  of  the  act.  Mr.  Justice  Blackstoncy  (4  BL  Com.  134, 
135.)  s|)eaking  of  maintenance,  says,  it  is  an  offence  against  public 
justice,  as  it  keeps  alive  strife  and  contention,  and  perverts  the  reme- 
dial process  of  the  law  into  an  engine  of  oppression.  Of  champertors 
he  says,  "  These  pests  of  civil  society,  that  are  perpetually  endeav- 
orini^  to  disturb  the  repose  of  their  neighbor^,  and  officiously  inter 
fciin;^  ^n  other  men's  quarrels,  even  at  the  hazard  of  their  own 
fortunes,  were  severely  animadverted  *upon  by  tlie  common  law,  ant 
were  punished  by  the  forfeiture  of  a  third  part  of  their  goods,  anci 
perpetual  infamy."  The  motion  to  set  aside  the  nonsuit,  and  for  a 
new  trial,  must  be  denied. 
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Platt,  J.,  concurred. 

WooDWORTH,  J.,  (dissenting.)  At  the  trial,  the  plaintiff  was  i^on- 
suited,  on  the  ground  that  the  agreement  was  unlawful  and  void, 
and  could  not  be  the  foundation  of  an  action.  On  the  argument 
of  this  case,  other  grounds  were  taken,  to  show  that  the  plaintiff 
could  not  recover;  but  I  waive  the  consideration  of  them  at  pres- 
ent, and  proceed  to  examine  the  question,  whether  this  agreement 
was  unlawful,  as  being  against  the  provisions  of  the  statute  to 
prevent  and  punish  champerty  and  maintenance. 

This  question  arises  under  the  first  section  of  the  act,  (1  N.  R. 
L.  172.)  (a)  which  declares,  "  that  no  officer,  or  other  person,  shall 
take  upon  him  any  business  thut  is  or  may  be  in  suit  in  any  court, 
(or  to  have  part  of  the  thing  in  plea  or  demand ;  and  no  person 
upon  such  agreement  shall  give  up  his  right  to  another.  And 
every  such  conveyance  and  agreement  shall  be  void."  The  ninth 
section  declares,  *'that  no  person  shall  unlawfully  maintain,  or 
cause  or  procure  any  unlawful  maintenance,  in  any  matter  or  cause 
whatsoever,  in  suit  or  variance,  concerning  any  lands,  tenements, 
hereditaments,  or  any  goods,  chattels,  debts,  damages'  or  offences, 
in  any  court  in  this  state,  or  before  any  person  who  shall  have  au- 
thority to  hear  or  determine  concerning  the  same."  These  provisions 
contain  the  substance  of  several  English  statutes,  which  have  re- 
ceived a  judicial  exposition  in  the  courts  of  that  country  in  various 
adjudged  cases.  The  decisions  under  those  statutes  must  be  con- 
sidered as  forming  a  part  of  the  common  law,  and,  consequently, 
will  serve  as  landmarks  to  guide  us  in  the  application  of  the  statute 
to  the  case  unJer  consideration.  It  is  true,  our  act  has  one  pro- 
vision, more  explicit  than  is  found  in  the  English  statutes ;  it  is 
declared,  "  that  every  such  conveyance  and  agreement  shall  be  void:'^ 
but  these  expressions  cannot  vary  the  rule  of  construction,  because 
the  words  declare  no  more  than  the  law  *would  have  declared, 
had  this  clause  been  omitted.  An  agreement  expressly  prohibited 
by  statute,  must  necessarily  be  considered  inoperative  and  void. 
It^vill  not  be  seriously  urged,  that  the  party  is  subject  to  the  pen- 
alty only,  and  that  the  court  are  bound  to  consider  the  contract 
legal  and  valid. 

The  first  section  relates  to  champerty ;  the  ninth  to  maintenance. 
The  latter  is  defined  to  be  "  an  officious  intermeddling  in  a  suit,  thar 
no  way  belongs  to  one,  or  in  which  the  party  has  no  interest,  by 
maintaining  or  assisting  either  party  with  money,  or  otherwise,  to 
prosecute  or  defend  it;"  the  former  is  "a  species  of  maintenance, 
being  a  bargain  with  a  plaintiff  or  defendant  to  divide  the  land,  or 
other  matter  sued  for,  between  them,  if  they  prevail  at  law."  (4 
Black.  134.  2  Chitty^s  Crim.  Laiv,  115.)  Both  were  offences  at 
the  common  law,  and  punishable  by  fine  and  imprisonment.  In 
giving  a  construction,  we  must  consider  the  nature  and  extent  of 
the  evil  intended  to  be  remedied.  In  the  definition  of  maintenance, 
Jt  will  be  seen,  that  persons  who  have  any  interest  are  not  included ; 
JO,  also,  if  the  agreement  is  founded  on  the  ties  of  blood,  it  has 
been  uniformly  hel^d,  not  to  come  within  the  purview  of  the  statute. 

(a)  2  Rev  Slat.  691. 
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(8  Johns.  Rep,  484.  HawJc.  131.  ch.  84.)  Without  resorting  tc 
cases,  it  would  seem  to  be  most  unreasonable  to  prohibit  kindred 
from  assisting  their  near  relations,  or  to  subject  an  individual  to 
punishment,  who  aided  in  the  recovery  of  property,  in  which  he 
had  an  interest,  however  contingent. 

The  statutes  concerning  champerty  and  maintenance  were  in- 
tended to  operate  against  strangers.  The  evil  intended  to  be  pre- 
vented, is  well  described  in  1  Leon.  167 :  *' When  many  thought 
they  had  title  or  right  unto  any  land,  they,  for  the  furtherance  of 
their  pretended  right,  conveyed  their  interest,  in  some  part  thereof, 
to  great  persons,  and  with  their  countenance  did  oppress  the 
possessors."  It  is  with  reference  to  such  cases,  that  Blackstont 
speaks  of  the  actors  as  <'  pests  of  civil  society,  that  are  perpetually 
endeavoring  to  disturb  the  repose  of  their  neighbors,  and  officiously 
interfering  in  other  men's  quarrels,  even  at  the  hazard  of  tlieir  own 
fortunes."  These  statutes  roust  be  construed  so  as  to  effect  the 
intention  of  the  legislature,  *which  may  be  collected  from  the 
cause  or  necessity  of  the  law;  when  that  is  discovered,  it  ought 
to  be  followed,  with  reason,  and  discretion,  in  the  construction, 
although  such  construction  may  seem  contrary  to  the  letter.  (6 
Bac.  tit.  Stat.  I.  384.) 

The  early  cases  seem  to  have  followed  a  literal  construction, 
which  the  good  sense  of  later  times  has  exploded.  In  Master  v. 
Miller^  (4  Term  Rep.  340.)  Justice  Buller  observes,  "  At  one  time, 
not  only  he  who  laid  out  money  to  assist  another  in  his  cause,  but 
he  that,  by  his  friendship  or  interest,  saved  him  an  expense,  which 
he  would  otherwise  be  put  to,  was  held  guilty  of  maintenance ; 
nay,  if  he  officiously  gave  evidence,  it  was  maintenance ;  so  that 
he  must  have  had  a  subpcena,  or  suppress  the  truth.  That  such 
doctrine,  repugnant  to  every  honest  feeling  of  the  human  heart, 
should  be  soon  laid  aside,  must  be  expected.  Accordingly,  a  va- 
riety of  exceptions  were  soon  made,  and  amongst  others,  it  was 
held,  that  if  a  person  has  any  interest  in  the  thing  in  disptUey  though 
on  contingency  only,  he  may  lawfully  maintain  an  action  on  it." 
(2  Roll.  Ab.  115.     Bro.  tit.  Mainiermnce,  7.  14.  17.) 

In  1  Hawk.  B.  1.  ch.  84.  sec.  19.,  it  is  laid  down,  that  a  con- 
veyance by  a  father  to  his  son,  or  by  an  ancestor  to  his  heir  appar- 
ent, is  not  within  the  statute,  since  it  only  gives  them  the  greater 
encouragement  to  do  what  by  nature  they  are  bound  to  do.  (1 
Bac.  Ah.  576.)  So,  also,  the  husband  may  maintain  where  the 
land  may  descend  to  his  wife.  (15  Ftn.  Ah.  162.  H.  3.  I  HairJc. 
B.  1.  ch.  83.  sec.  20.)  A  brother  of  the  half  blood  shall  not  main- 
tain, because  there  is  not  an  immediate  possibility  to  inherit  be- 
tween them ;  but  a  brother  of  the  whole  blood  is  not  within  the 
statute,  for  he  may  inherit.  (15  Vin.Ab.  162.  H.  9.)  On  the  same 
ground,  to  wit,  the  possibility  of  inheriting,  it  is  lawful  for  the  hus- 
band of  a  cousin,  who  may  be  heir,  to  maintain  in  any  action ; 
but  if  the  feme  dies  without  issue,  it  is  otherwise.  (Bro.  Mainte^ 
nance,  pi.  18.  15  Vin^  Ab.  168.  O.  9.)  On  the  ground  of  in- 
terest, it  is  not  necessary  that  a  party  should  have  a  certain  legal 
or  equitable  interest ;  it  is  enough,  if  it  be  shown,  that  there  is  a 
bare  contingency  of  such  an  interest  in  the  lands  in  question, 
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which,  possibly,  may  never  come  *in  esse;  and,  in  such  case,  one 
may  lawfully  maintain  another  in  an  action  concerning  such  lands. 
This  doctrine  appears  to  be  fully  recognized  in  2  Roll.  117.  1 
HawTc.  B.  1.  ch.  83.  sec.  13,  14.  If  the  principles  laid  down  in 
the  preceding  cases  are  recognized  as  sound  law,  they  clearly 
prove,  that  the  agreement  made  between  the  plaintiff  and  Teller 
is  not  within  the  statute ;  for  the  plaintiff,  having  intermarried  with 
the  sister  of  Teller,  had  a  contingent  interest  in  the  lands  sought  to 
be  recovered.  The  extent  of  such  interest  is  no  where  made  the 
criterion,  by  which  the  lawfulness  of  the  agreement  is  to  be  de- 
cided. In  the  present  case,  the  contingency  rested  on  this  :  had 
Teller  died  intestate,  and  without  issue,  then  the  plaintiff's  wife, 
by  the  rules  of  descent,  would  inherit  as  heir  to  her  brother  ;  and, 
whether  the  property  acquired  was  real  or  personal,  the  plaintiff 
would  thereby  obtain  a  beneficial  interest.  This  ground  alone  is 
enough  to  protect  the  plaintiff  against  the  operation  of  the  statute, 
independent  of  the  affinity  existing  between  the  parties. 

The  offence  of  champerty  consists  in  the  unlawful  maintenance  of 
a  suit,  in  consideration  of  a  bargain  to  have  part  of  the  thing  in 
dispute.  This,  according  to  the  doctrine  before  advanced,  must 
evidently  mean  the  purchase  of  a  part  to  which  a  party  had  not 
even  a  contingent  right ;  but  here  no  such  purchase  was  made  ; 
tlie  plaintiff  had  a  contingent,  or  possible  interest,  in  the  whole  of 
the  lands,  depending  on  the  happening  of  subsequent  events, 
which  might,  or  might  not,  vest  the  right.  The  plaintiff  has,  then, 
done  no  more  than  to  reduce  this  contingent  interest  to  certainty, 
by  accepting  a  covenant  to  convey  one  fourth,  in  case  of  a  recov- 
ery, which  may  not  have  been  more  than  the  value  of  his  contin- 
gent interest.  Be  that  as  it  may,  he  was  a  purchaser  having  an 
interest,  and  that  distinguishes  it  from  a  purchase  which  the  statute 
renders  unlawful. 

The  preceding  view  of  this  cas«  seems  to  dispense  with  the 
inquiry,  whether  there  is  proof  that  the  lands  were  held  adversely. 
I  will  content  myself  by  observing,  that  if  an  adverse  possession 
can  be  presumed,  the  facts  may  warrant  that  presumption ;  but 
thi«  is  not  sufficient.  The  party  who  insists  that  a  deed  is  void, 
must  make  out  the  fact  of  adverse  ^possession  affirmatively  and 
clearly.  An  entry  adverse  to  the  lawful  owner,  is  not  to  be  pre- 
sumed, but  must  appear  by  proof,  and  be  made  out  by  positive 
iacts,  and  not  by  inference  or  conjecture.  (9  Johns,  Rep.  168. 
8  Johns.  Rep.  2S7.  3  Johns.  Cases,  125.)  But  it  is  contended, 
that  the  agreement  contemplated  only  a  conveyance  of  the  prop- 
erty, and,  consequently,  the  action  cannot  be  supported.  I  do 
not  construe  the  agreement  in  this  manner  ;  it  is  true.  Teller  is  to 
convey  one  fourth  of  the  property  recovered ;  and  had  an  actual 
recovery  and  possession  of  the  land  been  obtained,  that  was  un- 
doubtedly the  primary  sense  of  the  parties  ;  but  it  is  not  to  be 
restricted  to  this  only.  The  property  generally  was  in  view ;  and 
whether  the  fruits  of  a  recovery  were  the  land  itself,  or  the  pro- 
ceeds of  the  land,  they  were  equally  in  contemplation.  When 
recovered,  the  plaintiff  became  entitled  to  one  fourth.  I  think 
this  intent  may  be  fairly  inferred,  when  the  relative  situation  of 
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the  parties  is  considered.  Teller  was  the  heir  at  law ;  the  suits 
necessarily  must  be  conducted  in  his  name ;  a  long  and  expensiye 
litigation  may  have  been  foreseen  and  expected ;  Teller  had  the 
power  of  terminating  the  causes  whenever  he  thought  proper,  by 
compromising  with  the  possessors,  and  accepting  an  equivalent 
for  a  release  of  his  title.  When  the  defendant  speaks  of  ttie 
property  recovered,  I  consider  it  applicable  to  property  generally, 
whether  real  or  personal ;  the  obvious  intent  being,  that  the  plain- 
tiff should  participate,  to  the  amount  of  one  fourth  of  the  avails; 
accordingly,  we  find,  after  several  years  of  litigation,  Teller  ex- 
ercised the  power  with  which  he  was  vested,  and  authorized  an 
extinguishment  of  his  claim.  This  was  carried  into  'effect  by  the 
defendant,  who  had  been  the  attorney  of  Teller  and  the  plaintiff, 
in  the  prosecution  of  the  suits.  By  virtue  of  a  power  from  Teller, 
he  compromised  the  suits,  and  received  54,000  dollars,  which,  for 
aught  that  appears,  remains  in  his  hands. 

The  plaintiff  claims  the  one  fourth  of  this  money,  under  the 
agreement,  as  the  property  recovered.  I  am  satisfied  the  claim 
is  well  founded.  By  a  just  construction  of  the  instrument,  one 
fourth  part  of  this  money  was  had  and  received  by  the  defendant 
to  the  plaintiff's  use ;  and  it  being  ro  where  alleged  that  any  part 
has  been  paid  over  to  Teller,  ^without  notice  of  the  plaintiff's 
claim,  the  defendant  is  liable.  If  the  view  I  have  taken  be  cor- 
rect, it  follows,  that  the  action  is  well  brought  in  the  name  of  the 
plaintiff  solely,  and  the  objection  that  Teller  is  not  joined,  falls  to 
the  ground.  I  am  of  opinion,  that  the  nonsuit  ought  to  be  set 
aside,  and  a  new  trial  granted. 

Motion  denied. 


Bradner  and  Bradner  against  Demick 

Where,  to  a  THIS  was  an  action  of  assumpsit 'on  a  promissor)  *  jte,  made 
Mimp^  on  by  the  defendant,  April  6,  1816,  payable  to  the  plaintifls,  or 
*  iTd'r^X  ^'^^■''  ^^^  months  after  date,  for  68  dollars  and  5  cents. 
ant'  pleaded'  The  defendant  pleaded,  1.  Non-assumpsit,  2.  That  before  the 
that  before  the  giving  of  the  uotc,  in  a  conversation  between  the  parties,  the 
ST  a  ^on versa-  plaintiffs, /cf/jcZy,  fraudulently,  and  knowingly ,  represented  them- 
Uon  i>etween  gelves  to  the  defendant  as  the  owners  of  400  acres  of  land  in 
niaimurs'r/a/^e^  Junius,  and  offered  to  sell  the  same  to  the  defendant  for  2,000 

d  Sl^^^'  dollars ;  anil  that  he,  confiding  in  such  representations  as  true, 
represented  purchased  the  land  of  the  plaintiffs  for  that  sum  ;  that  the  defend^ 
themselves    to  ^nt  paid  1,000  dollars,  and,  for  securing  the  residue,  executed  a 

as  the  owners  of 

400  acres  of  land,  and  oflered  to  sell  the  same  to  the  defendant  for  2,000  dollars,  and  the  defendant,  confidia^ 
in  those  representations,  purchased  the  land  at  that  price,  and  paid  1,000  dollars,  and  ^ave  a  bond  and  mort- 
gage, and  the  note  in  question,  for  the  residue  j  and  averrin?  that  the  plaintiffs  were  not  the  owners  of  the  land, 
nor  had  an^  title  to  the  land,  nor  any  authority  to  convey,  &.c. 

The  plamtiffs  replied,  that  " they  did  not.  nor  did  either  of  them,  at  or  before  making  the  -x>te,  in  a 
conversation  between  tt^e  parties,  knowinglv,  falsely,  and  fraudulently,  represent  themselves  as  the  owners  of  the 
land,"  and  concluded  to  the  country :  fmd,  that  the  several  matters  allej^ed  in  the  p/ea,  constituting-  one  entire 
defence,  and  forming^  one  connected  proposition,  the  replication,  as  it  denied  the  substantial  and  materia]  alle^^ 
tion  in  tlie  plea,  to  wit,  the  Jraudulent  representations  of  the  plaintiff,  was  good,  on  demurrer;  for  none  of  ibm 
other  allegations  furnished  any  defence  to  the  action,  (a) 

(a)  Vid.  The  People  v.  The  WashingUm  and  Warren  Bank,  6  Cow.  Rep.  Stl 
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ootid  and  mortgage,  and  the  note  on  which  this  suit  was  brought. 
That  the  plaintiffs  were  not,  at  the  time  of  making  the  said  rep- 
resentations, or  at  any  time  afterwards,  owners  of  the  land,  nor 
had  they  any  title,  or  any  authority  to  sell  and  convey  the  same  ; 
and  that  the  note  was  given  in  part  consideration  of  tJie  purchase 
money.  The  plaintiffs  replied,  that  they  did  not,  nor  did  either 
of  them,  at  or  before  making  the  promissory  *note,  in  a  conversa- 
tion between  the  plaintiffs  and  the  defendant,  knowingly,  falsely^ 
and  fraudulently,  represent  themselves  as  the  owners  of  the  land, 
and  concluded  to  the  country.  To  this  replication  there  was  a 
special  demurrer;  and  the  causes  of  demurrer  assigned  were,  1. 
That  the  replication  professes  to  answer  the  whole  subject  matter 
of  the  plea,  when  it  answers  only  a  part.  2.  It  is  stated  in  the 
plea,  that  the  defendant  purchased  400  acres,  for  2,000  dollars; 
that  he  paid  1,000  dollars,  and  executed  his  bond  and  mortgage, 
and  the  promissory  note,  for  the  remainder ;  that  the  note  was 

«  given  in  part  consideration  of  the  purchase,  and  that  the  plaintiffs 
were  not  the  owners  of  the  land,  nor  had  they  any  authority  to 

*  Bell  and  convey ;  all  of  which ,  averments  are  neither  traversed, 
denied,  protested  against,  or  confessed  and  avoided  in  the  repli- 
cation. 3.  That  the  traverse  in  the  replication  is  as  to  facts 
which,  if  found  by  a  jury,  would  not  put  an  end  to  the  suit ; 
whereas  every  traverse,  before  tendering  an  issue  to  the  country, 
ought  to  contain  such  a  negation  of  the  averments  in  the  previous 
pleading  as  would  terminate  the  action. 

Colliery  in  support  of  the  demurrer,  cited  1    Chitty^s  PL  573. 

1  Saund.  28.' n.  3.  18  Johns.  Rep.  28—30.  1  Chitty's  PL  512, 
513.    1  Ventri$,9ni.     11  Johns.  Rep.   16.    13  Johns.  Rep.  Z9b. 

2  Johns.  Rep.  550.     6  Johns.  Rep.  110. 

Jir.  Hoffman,  contra.  He  cited  1  Chitty's  PL  589.  598.  2 
Sdund.  103.  n.  1.  13  Johns.  Rep.  272.  Doug.  655.  9  Johns. 
Rep.  126.  U  Johns.  Rep.  363.  453.  5  Ea^^,  449.  11  Johns. 
Rep,  50.  395.     12  Johns.  Rep.  190. 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court.  If  the  plea 
*i8  double,  the  plaintiffs  cannot  object  to  it  on  this  demurrer. 
They  ought  to  have  demurred  specially  for  that  cause.  (T  Chit- 
tifs  PL  512.)  I  incline  to  think,  that  the  several  matters  alleged 
in  the  plea,  may  be  considered  constituent  parts  of  the  same  entire 
defence,  and  form  one  connected  proposition.  The  material  fact 
on  which  the  defendant  must  rely,  to  defeat  a  recovery,  is,  the 
fraud  which  the  *plea  avers  the  plaintiffs  practised.  If  the  fraud 
is  traversed,  then  the  residue  of  the  plea  amounts  to  nothing  more 
than  this ;  that  the  defendant  purchased  the  land,  and  the  plain- 
tiffs had  no  title.  All  this  may  be  strictly  true,  and  yet  the  con- 
sideration of  the  note  be  valid.  The  fraud  alleged,  in  the  repre- 
sentations previous  to  the  purchase,  is  denied  by  the  replication. 
It  is  not  averred,  that,  at  the  time  of  purchase,  and  when  the  note 
was  given,  the  plaintiffs  knew  they  had  no  title ;  for  aught  that 
appears,  the  plaintiffs  may  have  given  a  quit-claim  deed,  and  the 
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defendant  accepted  it;  if  so,  the  want  of  title  is  no  ground  f>r 
rescinding  the  contract.  The  loss,  in  that  case,  falls  on  the 
defendant. 

The  rule  is,  undoubtedly,  well  settled,  that  the  replication 
must  answer  so  much  of  the  plea  as  it  professes  to  answer ;  and 
as,  in  the  present  case,  it  professes  to  answer  the  whole  substance 
of  the  plea,  if  it  fails,  in  this  respect,  it  is  bad.  A  party  may  deny 
any  material  allegation  in  his  opponent's  pleading ;  but  where  the 
allegation  is  not  material,  it  cannot  be  traversed.  (1  Chitty^s  PL 
586.)  I  consider  the  fraudulent  representation  of  the  piaintifls, 
as  the  material  allegation  contained  in  the  plea,  and,  therefore,  a 
replication  at  once  denying  that  fact,  is  sanctioned  by  the  rules  of 
pleading.  (1  Chitty^s  PL  592.)  The  finding  on  this  issiie,  either 
way,  disposes  of  the  cause ;  if  for  the  plaintiffs,  the  plaintiffs  are 
entitled  to  recover,  because  all  the  remaining  allegations  of  the 
plea,  not  embraced  by  this  issue^  furnish  no  defence  against  the 
action ;  if  found  for  the  defendant,  then  it  appearing,  that  the 
contract  is  tainted  with  fraud,  the  defendant  must  prevail. 

We  are  of  opinion,  that  the  depiurrer  is  not  well  taken,  and 
that  the  plaintiffs  are  entitled  to  judgment,  with  leave  to  the  de- 
fendant to  withdraw  his  demurrer,  and  abide  the  issue  taken  to 
the  plea. 

Judgment  for  the  plaintiffs  accordingly. 


L*407] 


Cornell  against  Lamb. 


The  acceptance  IN  ERROR,  to  the  Court  of  Commou  Pleas  of  the  county  of 
of  a  bond  for  Saratoga.  Lamb  brought  an  action  of  assumpsit  against  Cornell^ 
extin^shment;  iu  the  court  bclow,  for  the  use  and  occupation  of  a  dwelling-house 
"'***  d ff"^**  ^"^  '^^  ^^  land.  The  defendant  pleaded  non-^assumpsit.  It  was 
wheibertherent  proved,  at  the  trial,  in  January,  1821,  that  the  defendant  had  oc- 
is  ^^erved  by  cupied  the  premises  for  six  years,  and  that  the  annual  rent  was  25 
rU:  fotnni^S'  dollars.  A  witness  for  the  defendant  testified,  that  the  plaintiff 
rea/f  ^li  ^of ****  told  him,  that  he  had  made  a  settlement  with  the  defendant  for 
wjher  *  nature  the  rent  and  other  accounts,  and  taken  his  due-bill  for  114  dol-  . 

comract  ''°*^'*  '*^® '  ^"^  ^^^^^  since  taking  the  due-bill,  he  had  distrained  upon 

A    landlord,  the  defendant's  property  for  the  rent  included  in  the  due-bill,  and 

therefore,  who  ^^jg^  fg^  fg^t  which  had  accrued  since  it  was  ffiven ;  and  had  sold 

bas  received  a  o  ^ 

sealed  note  for  the  property  for  thirty  dollars.     The  defendant's  counsel   then 

rofdemise  nw"  *^^S^®^>  ^^^^  ^^^  plaintiff  COuld  UOt  reCOVer,  without  first  pro- 
maintain  an  ac-  ducing  and  cancelling  the  due-bill ;  and  the  court  below  being 
«7°for'ihe'uM  ^^  ^^^^  Opinion,  the  plaintiff's  counsel  produced  the  due-bill, 
anci occupation;  Under  the  hand  and  seal  of  the  defendant,  as  follows:  ^'Due 
Se^noye"aMhe  ^^^^P^  Lamb,  for  house  rent,  114  dollars,  which  I  promise  to  pay 
trial,  to  be  can-  him,  or  bearer,  on  demand,  with  interest,  as  witness  my  hand  and 

^x^ii^l  is  a  ^^^''  ^^®  ^^^^  ^^y  ^f  -^%'  ^®^  ®"  ^^  ^^^  request  of  the  plaintiflT's 
eoncurrentrem-  counsel,  the  duc-biU  or  uoto  was  filed  with  the  clerk,  who  made 

edy    for    rent. 

and  where  the  landlord  has  distrained  and  told  the  goods  of  the  tenant,  for  part  of  the  rent  due,  be  may  main- 
tain tunmpsitj  and  recover  the  residue. 

(a)  merman  v.  Ballou,  8  Cote.  Rep.  304, 
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the  following  endorsement  upon  it :  ^'  Saratoga  Common  Pleas, 
January  term,  1621 :  A  recovery  has  been  had  for  the  amount 
of  the  within  note,  in  an  action,  for  the  use  and  occupation,  and 
this  note  is  accordingly  cancelled."  The  defendant's  counsel 
then  objected,  that  the  plaintiff  was  not  entitled  to  a  verdict, 
1.  Because,  having  settled  with  the  defendant  for  the  rent,  and 
taken  the  note  in  writing,  for  the  balance  due,  he  could  not 
abandon  the  settlement,  and  recover,  in  this  form  of  action,  the 
rent  included  in  the  note  or  due-bill.  2.  Because,  by  distraining 
for  the  rent  due  at  the  time  of  settlement,  and  included  in  the 
note,  he  was  precluded  from  maintaining  this  action ;  and,  3.  Be- 
cause the  plaintiff  *could  not  maintain  tttis  action,  without  having 
first  delivered  up,  and  actually  cancelled,  the  note.  It  did  not 
appear,  that  any  objection  was  made,  on  account  of  the  due-bill, 
or  note,  being  under  seal.  The  court  below  overruled  these  ob- 
jections ;  and  the  defendant's  counsel  tendered  a  bill  of  exceptions 
to  their  opinion.  The  jury  found  a  verdict  for  the  plaintiff,  for 
109  dollars,  being  the  balance  of  the  note,  and  of  25  dollars,  for 
one  year's  rent,  since  accrued,  and  before  the  commencement  of 
the  suit,  after  deducting  the  30  dollars  collected  by  distress. 

Vielie,  for  the  plaintiff  in  error,  contended,  1.  That  the  right 
of  action,  for  u?e  and  occupation,  was  merged  in  the  settlement. 
(1  Bae.  Abr.  281.  tit.  Assumpsit,  G.  2  Mod.  43,  44.  Buller's 
N.  P.  129.  4  Bos.  fy  Pull  104.  12  Mod.  7.)  If  assumpsit 
would  lie,  it  should  have  been  on  an  insimtd  computassent. 

2.  Taking  a  sealed  note,  for  the  simple  contract  debt,  was  a 
merger  of  the  simple  contract.     (1  Chitty*s  PL  96.) 

3.  The  plaintiff,  afterwards,  proceeded  by  distress,  and  sold  the 
goods  of  the  defendant  for  the  rent ;  and  having  thus  made  his 
election  of  a  remedy  of  a  higher  nature,  by  distress,  it  was  a 
waiver  or  merger  of  his  right  of  action,  for  use  and  occupation, 
whether  the  distress  produced  enough  to  satisfy  his  demand,  or 
not.  {Comyn's  Dig,  tit.  Election,  C.  2.  tit.  Annuity ^  C.  1.  Co. 
Litt.  8.  219.  144.  a.  145.  b.) 

Cowen,  contra,  insisted,  that,  as  no  objection  had  been  made 
before  the  court  below,  as  to  the  note  being  sealed,  the  objection 
could  not  be  raised  here,  for  the  first  time,  that  it  operated  as  an 
extinguishment  of  the  original  debt.  The  plaintiff  produced  and 
cancelled  the  note  at  the  trial,  and  all  objection,  on  the  ground  of 
the  note  being  sealed,  was  waived.  (5  Johns.  Rep.  467.  8  Johns. 
Rep.  607.  8  East,  273.  14  Johns.  Rep.  404.  3  Johns.  Rep. 
558.)  But  rent  savors  of  the  realty,  and  though  reserved  by 
parol,  it  ranks  as  a  debt  of  as  high  a  nature  as  a  specialty.  It 
was  not,  therefore,  merged  in  the  sealed  note.  (1  Vernon,  490. 
12  Mod.  7.  288.  1  Comyn's  Rep.  67.  *fVentw.  Office  of  Exec. 
146.     Toller's  Executor,  218.  221.  3  Swird).  835,  note.) 

Wood  WORTH,  J.,  delivered  the  opinion  of  the  court.  It  is  well 
settled,  as  a  general  rule,  that  an  acceptance  by  a  creditor  of  a 
higher  security  than  he  had  before,  is  an  extinguishment  of  the 
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£nt  debt ;  as  where  a  bond,  or  other  security  under  seal,  has  been 
accepted  in  satisfaction  of  a  simple  contract :  but  the  acceptance 
of  a  bond  for.  rent  is  no  extinguishment,  because  the  rent  issuing 
out  of  the  realty,  is  of  as  high  a  nature ;  though  a  judgment  ob- 
tained on  the  bond  would  extinguish  the  demand.  (3  Bac.  Ab, 
107.  tit.  Extinguishment,  D.  1  Ckitty's  PL  96.)  This  general 
doctrine  will  not  be  questioned ;  but  it  may  be  contended,  that  it 
is  applicable  only  to  cases  where  the  rent  is  reserved  by  deed,  and 
cannot  aSect  this  case.  That  no  such  distinction  exists,  is  ap^ 
parent  from  the  reason  of  the  rule ;  it  has  no  reference  to  the  form 
of  the  contract  that  may  have  been  made,  but  is  founded  ezclu- 
.  sively  on  this,  that  rent  issues  out  of  the  realty,  and  is  therefore 
considered  a  debt  of  a  higher  nature  than  a  simple  contract. 
Upon  full  examination,  I  am  satisfied  this  principle  is  sound ;  aiul 
has  been  recognized  whenever  it  has  been  drawn  in  question.  It 
makes  no  difference  whether  rent  is  secured  by  a  parol  lease  or 
by  indenture,  as  to  the  light  in  which  the  debt  is  viewed. 

In  Nevoport  v.  Godfrey y  (3  Lev,  267.  4  ModL  45.)  the  action 
was  debt  for  rent,  on  a  parol  lease  for  three  years,  against  the 
defendant,  the  executor  of  the  lessee,  who  pleaded  an  obligation 
entered  into  by  the  testator,  and  that  he  had  not  assets  sufficient 
to  satisfy  the  debt  due  by  the  obligation ;  the  plaintiff  demurred. 
The  question  was,  whether  rent  due  on  a  parol  lease,  the  term 
being  ended,  was  payable  before  a  debt  by  obligation.  The 
counsel  for  the  defendant  did  not  controvert  the  general  principle, 
but  contended,  that  the  term  being  ended,  the  arrears  were  merely 
personal.  Judgment  was  rendered  for  the  plaintiff  in  the  Court  of 
C.  B.,  who  held  that  the  contract  remained  in  the  realty,  though 
the  term  was  determined.  The  judgment  of  affirmance  is  report- 
ed in  12  Mod.  7.  under  the  title  of  Godfrey  v.  Newton^  where  it 
was  held  by  all  the  judges,  that  the  rent  ^savored  of  the  realty, 
and  is  in  equal  degree  with  debt  on  a  bond,  and,  therefore,  the 
bond  is  not  to  be  prefeired  to  it. 

In  Gage  v.  Acton,  {^Comyn^s  Rep,  67.)  one  question  was, 
whether  an  administrator  could  plead  a  retainer,  for  a  debt  due  to 
himself  on  a  bond,  to  an  action  of  debt  for  rent ;  it  was  held  that 
he  might,  for  the  debts  are  of  equal  degree.  The  court  declared 
the  case  of  Godfrey  v.  Newport  to  be  good  law,  which  seems  to 
have  been  decided  on  the  ground,  that  an  executor  cannot  plead 
a  bond  made  by  the  testator,  and  not  satisfied,  to  an  action  for 
rent ;  for  being  of  equal  degree,  one  cannot  be  a  bar  to  the  other. 

In  the  case  in  Comyn^s  Rep,  the  court  held,  that  there  was  do 
difference  between  rent  due  upon  a  lease  by  parol  and  a  lease  by 
indenture ;  for  in  both  cases,  the  rent  is  of  the  same  quality,  and 
that  one  may  be  retained  against  a  debt  due  on  bond,  as  well  as 
the  other.  The  same  doctrine  was  laid  down  in  Stonehome  v. 
Bford;  (1  Comyn^s  Rep,  145.)  and  in  3  Bac,  Abr,  82,  these  cases 
are  cited  with  approbation,  do,  also,  in  Willet  v.  Earle,  (1  Ver- 
non*s  Rep,  490.)  the  point  was,  whether  an  executor  who  had  paid 
the  arrears  of  rent  reserved  upon  a  parol  lease,  had  well  adminis- 
tered, so  as  to  bar  the  plaintiffs,  who  were  bond  creditors.  The 
court  was  of  opinion,  that  the  rent^  though  upon  a  parol  lease 


OF  THE  STATE  OP  NEW-YORK. 


410 


partook  of  the  realty,  and  was,  therefore,  to  be  preferred  to  debts 
upon  bond.  If  such  be  the  law,  of  which  I  have  no  doubt,  it  dis- 
pO'^es.  of  the  present  cause ;  for  it  appears  that  the  plaintiff  rented 
tb«*  bott$e  and  lot,  at  the  yearly  rent  of  twenty-five  dollars ;  and 
admitting  it  was  a  parol  demise,  the  action  for  rent  was  not 
merged,  by  taking  a  specialty  for  the  amount  due,  but  they  stand 
in  equal  degree.  The  plaintiff  below  bad  his  election  to  pursue 
his  remedy  on  either.  The  doctrine  of  merger  does  not  apply. 
The  form  of  action  is  assumpsit;  but  being  for  the  recovery  of 
rent,  although  reserved  by  parol,  it  is,  for  the  reason  given  in  the 
adjudged  cases,  of  as  high  a  nature  as  an  instrument  under  seal. 
This  view  of  the  subject  renders  it  unnecessary  to  inquire,  whether 
the  defendant  in  the  court  below,  by  not  distinctly  making  this 
objection,  can  now  be  permitted  to  urge  it  as  cause  for  a  reversal. 
If  there  is  no  difficulty  in  the  ''^way  of  a  recovery  arising  from  the 
effect  of  a  seal,  neither  is  there  any  on  tlie  ground  of  a  settlement, 
and  taking  a  note  for  the  balance  due.  There  is  no  proof  that 
the  plaintiff  below  accepted  the  note  in  satisfaction,  and  thereby 
waived  his  original  demand. 

The  second  and  third  points  may  be  dismissed  in  few  words. 
If  the  plaintiff  below  had  a  right  to  distrain,  it  was  a  concurrent 
remedy ;  it  did  not  affect  the  right  to  maintain  an  action,  unless 
thereby  payment  or  satisfaction  had  been  obtained.  The  property 
distrained  was  sold  for  thirty  dollars  ;  to  that  amount  it  was  a  valid 
set>off,  but  it  had  no  other  or  greater  effect.  The  due-bill  was 
effectually  cancelled  by  the  endorsement  made  on  it,  by  order  of 
the  court.  The  evidence  of  cancelling  was  inseparable  (rom  the 
note,  and  rendered  it  a  dead  letter.  It  must  be  considered  as 
having  been  done,  by  the  assent  of  the  plaintiff;  for,  unless  he  had 
assented,  the  court  would  not  have  sustained  his  action  ;  his  elec- 
tion to  put  his  right  to  recover  on  the  ground  of  use  and  occupation, 
was  an  abandonment  of  the  note,  and  evidence  of  his  assent  to  its 
being  cancelled.  The  court  are  of  opinion,  that  none  of  the 
exceptions  were  well  taken,  and  that  tne  judgment  of  the  court 
below  ought  to  be  affirmed. 

Judgment  afiirmed. 
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Jackson,  ex  dem.  Totten,  against  Aspell. 

THIS  was  an  action  of  ejectment  for  land  in  Warwick,  tried  at  j^^«  ^}  ^9^ 
the  Orange  cifcmt,  in  April,  1822,  before  Mr.  Justice  Yates.  isduiyadmeas- 

The  plaintiff's  lessor,  Sally  Totten,  claimed  title  to  the  premises  "iSfedrcan""i 
as  hrir  at  law  to  her  father,  Silas  T.,  deceased.  The  seisin  of  Silas  be  aliened,  so  as 
Totten  of  the  premises,  his  death,  and  *that  the  lessor  was  his  only  [  *  412  ] 
dnld,  were  proved  by  the  plaintiff.  *°  0*2?*'*  ^ 

The  defendant  offered  to  prove,  that  Mizaheth  Totten,  the  widow  ^n^in  an  ac- 
ot  Silas  Totten,  being  indebted  to  the  estate  of  S.  Totten,  her  de-  Jj^^^'j|;'^^|j 
ceased  husband,  assumed  to  pay  the  same ;  and  that,  as  such  widow,  if  a  surrogate, 

at  the  instance 
«ra  purchaser  of  the  widow's  right  of  dower,  has  the  dower  admeasured,  and  assigned  to  him,  the  proceedineis 
eoram  nonjudice,  and  confers  no  title,  under  the  statute,  even  though  the  heir,  or  his  guardian,  consented  to  it.  (a) 

(a)  Cox  V.  Jogger,  %  Com,  Rep.  638.     Van  Retuadaer  v.  Bherif  of  Onondaga,  1  Id.  i43. 
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she  was  entitled  to  dower  in  the  lands  of  &  Totten,  and  being  so 
indebted  and  entitled  to  dower,  she  intermarried  with  Joseph 
Sayre ;  that  proceedings  were  had  against  Sayre  after  such  marriage, 
as  an  absent  and  absconding  debtor,  and  that^  under  and  by  virtue 
of  such  proceedings,  her  right  of  dower  in  the  premises  was  sold 
and  conveyed  for  the  life  of  £.  TotteUy  (Mrs.  Sayre,)  by  the  trustees 
of  the  creditors  of  J.  Sayre,  to  the  defendant,  as  the  right  of  dower 
of  Mizaheth  Toiten,  (Mrs.  Sayre,)  for  payment  of  the  debt  so  doe 
as  aforesaid ;  and  tnat  E,  Totten  (Mrs.  Setyre)  had,  from  the 
death  of  «S.  Totten,  to  the  time  of  the  sale,  occupied  the  premises, 
being  a  farm,  and  was  living  at  the  time  of  the  trial.  The  defend* 
ant  offered  to  prove,  that  after  the  sale  and  conveyance  to  him,  he 
applied  to  the  surrogate  of  Orange  county,  under  the  act  of  26th 
of  January,  1807,  for  admeasurement  of  the  dower;  and  that^  pur- 
suant to  such  application,  the  premises  in  question  were  adm^Seusured 
and  set  off  to  the  defendant,  as  the  right  of  dower  of  the  said  E. 
Totten,  then  E.  Sayre,  and  that  such  application  was  made  vrith  the 
consent  o{  James  Wood,  guardian  of  the  lessor  of  the  plaintiff,  who  was 
then  an  in&nt,  which  consent  appeared  by  the  record  of  proceed- 
ings. All  this  testimony  was  rejected  by  the  judge,  who  directed 
a  verdict  for  the  plaintiff,  which  was,  accordingly,  found  by  the  jury. 
The  case  was  submitted  to  the  court  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  When  dower 
has  been  duly  admeasured  and  assigned,  the  widow  acquires  a 
vested  estate  for  life,  and  can  maintain  an  action  of  ejectment  to 
recover  the  possession.  {Jackson,  ex  dem.  MiUer,  v.  HixsoUy  17 
Johns,  Rep.  123.) 

The  right  to  dower,  until  it  is  legally  and  duly  assigned,  is  a  right 
resting  in  action  only,  and  it  cannot  be  so  aliened,  so  as  to  enable 
the  grantee  to  brin^  an  action  in  his  own  ^'name.  A  feme  covert, 
or  a  widow,  may  release  her  claim  of  dower,  so  as  to  bar  herself,  but 
she  can  invest  no  other  person  with  the  right  to  maintain  an  action 
for  it,  until  it  has  been  assign^jd.  (^Jackson  v.  Vanderheyden,  17 
Johns.  Rep.  168.)  Cruise  (l>ig.  vol.  1.  p.  159.  s.  2.)  and  Gilbert 
(Tenures,  26.)  fully  agree  with  this  doctrine.  It  is  laid  down  by 
them,  that  the  widow  has  no  estate  in  the  land  until  assignment,  for 
the  law  casts  the  freehold  on  the  heir,  immediately  on  the  death  of 
the  ancestor. 

The  question,  then,  arises,  whether  the  dower  in  this  case  has 
been  well  assigned.  It  was  not  assigned  when  the  trustees  sold, 
and  they  had  nothing  to  sell  but  a  right  of  action,  which  was  per- 
sonal, as  regards  the  widow.  The  third  section  of  the  act  (IN. 
R.  L.  60.)  (a)  provides,  that  if  the  widow  shall  neglect,,  or  refuse 
to  demand  her  dower,  for  forty  days  after  the  death  of  her  husband, 
that  then  it  shall  be  lawful  for  the  surrogate  of  the  county  where 
the  land  lies,  upon  the  petition  of  the  heirs,  guardians  of  minor 
children,  or  other  proprietors  or  ovmers,  to  issue  an  order  to  three 
disinterested  freeholders  of  the  county,  to  be  by  him  appointed,  to 
admeasure  and  lay  off  one  third  of  the  land  as  the  widow's  dower 
The  defendant  was  not  a  proprietor  or  ow^ner  of  the  land,  vnthin 

(a)  1  Rti\  StaU  740. 
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tlie  purview  of  the  statute ;  he  claiined  to  be  the  owner  of  the  right    Albany, 
of  dower  only,  not  of  the  lands  out  of  which  the  doWer  was  to  bo  ^  ^^  |^- 
assigned :  and  we  have  seen,  that  the  widow  hen^lf  had  no  estate  ' 
in  the  land  before  the  assignment,  and,  therefore,  the  defendant 
oould  have  none.     The  proceedings,  then,  before  the  surrogate, 
were  coram  nonjudice,  for  no  one  applied  for  •admeasurement,  hav-' 
ing  a  right  under  the  statute  to  make  such  application.    The 
consent  of  the  guardian  of  the  lessor,  that  the  defendant  might 
make  such  application,  is  unavailing ;  for  it  could  give  no  juris- 
diction, where  none  existed  before.     The  evidence  offered  by  the 
d^ndant  was  properly  overruled,  and  the  motion  for  a  new  tried 
must  be  denied. 

Motion  denied. 


*CovELL  against  Weston  and  others,  Heirs  of  Weston.      [*414] 

THIS  was  an  action  of  assumpsit  against  four  defendants,  two  Thoocfa  a  mat 

of  whom  were  returned,  not  found.     The  declaration,  which  was  JJrisinr  iSieMhe 

filed  in  May  term,  1821,  stated,  that  Stephen  Weston,  of  whom  the  commencement 

defendants  are  heirs,  in  his  Hfe-time,  to  wit,  on  the  29th  of  October,  C^|*be'"pieaTd 

1808,  at,  &c.,  made  a  certain  instrument  in  writing,  &c.,  to  the  in  bar  of  the  ac- 

plaintiff,  and  thereby  promised  to  pay  to  the  plaintiff  200  dollars,  ^f  .fSfay^^ 

in  neat  stock,  without  interest,  if  the  title  to  a  certain  tract  of  land  pleaded  in  bar 

in  Junius,  being  100  acres  in  the  north-east  corner  of  lot  No.  41.  ^iJaenl^^of 

in  Junius,  should  fail ;  the  said  sum  to  be  paid  when  the  title  should  the  suit)  and  a 

fail,  and  for  which  the  said  Stepheji  W.  admitted  he  had  received  iot^"^  since 

a  full  compensation.     The  plaintiff  averred,  that  the  title  to  the  land  the  action  was 

mentioned  did  foil,  on  the  22d  of  November,  1819,  of  which  the  pl^  "y^e^ 

defendants  had  notice,  &c.     By  reason  whereof,  and  by  force  of  ecutors  in  bar 

the  law  in  such  case  made  and  provided,  the  defendants,  as  heirs  ®  Hk^^mg 

of  S.  W.,  became  liable  to  pay,  &c.,  and,  in  consideration  of  such  liaWe  tocredit- 

liability,  &c.,  promised  the  plaintiff  to  pay  to  him  the  said  sum  of  cStor,  in'  re- 

200  dollars,  &c.    The  declaration  also  contained  counts  for  money  JP®**  J^'""*^' 

paid;  and  money  lent,  to  the  ancestor  of  the  defendants,  and  money  th^,  no  aiien^ 

had  and  received  to  the  use  of  the  plaintiff.  •Jjon  ^i  *!>«««» 

The  two  defendants,  who  were  impleaded  with  the  others,  brought,     can 

pleaded,  1.  Non-assumpsit.    2.  That  the  plaintiff  ought  not  further  protect%hein,or 

to  have  and  maintain  his  action,  &c.,  because,  on  the  1st  o{  Janua-  b^i  £here*^e 

nr,  1815,  the  said  Stephen  Weston  died  intestate,  in  the  state  of  land  is  sold,  by 

Ohio,  and  his  estate  was,  afterwards,  *found  indebted  to  divers      [•415] 

persons  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  2,223  dollars  ^f^]J^^**"JJ 

and  79  cents ;  that  after  the  death  of  Stephen  Weston,  to  wit,  on  surrogate,  'on 

the  application 
of  the  executor  or  administrator,  for  want  of  sufficient  personal  assets,  under  the  statute  *,  (sess.  96.  ch.  79.  s.S3, 
**.25.  \  N.  ILL.  444--451.)(fl)  such  sale  being  declared  valid  and  effectual  sgainst  the  heirs  and  devisees, 
•nd  all  persons  claiming  by,  from,  or  under  them,  is,  also,  valiti  and  conclusive  aeainst  a  creditor  who  haa 
braoitfat  his  action  against  the  heirs,  and  may  be  pleaded  in  bar  of  the  action.  Budh  creditor,  bv  bringing  his 
■ction  against  the  heirs,  does  not  acquire  a  Hen  upon  the  land  descended  to  them :  bis  /i«i  is  merely  oo  the /hnrr. 
ia  reKpect  to  the  land,  so  that  they  cannot  aliene  it  after  the  action  broodit.  and  defeat  his  claim.  The  heir  of 
an  iatesute  takes  the  land  of  his  ancestor,  subject  to  the  Hght  of  the  admtnisifator,  to  apply  to  a  court  of  pro- 
bates, or  surrogate,  for  the  sale  of  it,  in  order  to  pay  debts ;  and  when  the  power  given  by  the  statute^  to  tha 
«»rt  of  probates,  for  that  purpose,  has  been  executed,  the  title  of  the  heir  is  gone,  and  he  has  nolhin|c  by 
It  (J) 


(a)  1  Rev,  Kfal.  100.  ^       ,^ 

(*)  Vid.  /ocison  V.  RoUMOti,  4  WendtWt  Rep,  436.     Van  Deuten  v.  Brewer,  6  Cow.  Rgp.  50. 
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the  1 1th  of  February^  1818,  letters  of  administratioa  were  issued  b) 
the  Court  of  Probates  of  this  state,  to  Folly  Wtston ;  and  that,  io 
pursuance  of  the  statute  in  such  case  made  and  provided,  P,  fV. 
proceeded  to  administer  upon  the  estate,  and  expended  and  paid 
out  the  whole  of  the  goods  and  chattels,  credits  and  effects,  of 
Stephen  fV.,  at  the  time  of  his  death,  in  her  hands  to  be  adminis- 
tered, leaving  still  due  from  the  estate  a  large  sum  of  money,  to 
wit,  the  sum  of  1,937  doHars  and  88  cents ;  that,  afterwards,  to  wit, 
<»i  the  4th  of  September,  1821,  at  a  Court  of  Probates,  in  pursuance 
of  the  act  in  such  case  made  and  provided,  (setting  out  the  pro> 
<Seedings,)  it  was  ordered  and  adjudged  by  that  court,  that  the 
whole  of  the  estfite  of  Stephen  W.,  consisting  of  a  farm  in  the  towA 
of  Pampeyj  (describing  it,)  should  be  sold  to  pay  the  debts  due 
from  the  intestate's  estate  ;  that  JP.  ^.,  the  administratrix,  in  pur- 
suance of  such  order,  afterwards,  on  the  5th  of  November,  1821,  sold 
at  public  aucticm  all  the  real  estate  of  the  intestate,  to  Charla 
Wailis,  the  highest  bidder,  for  602  doUars,  which  sale  was,  after 
wards,  on  the  20th  of  December,  1821,  confirmed  by  the  Court  of 
Probates,  and  the  administratrix  directed  to  convey  the  estate,  oo 
payment  of  the  purchase^money ;  and  the  defendants  averred, 
that  the  purchase-money  was  pwl  on  the  19th  of  January,  1822| 
into  the  Court  of  Probates,  according  to  the  act,  and  that  the  ad^ 
ministratrix  executed  a  deed  of  conveyance  to  the  purchaser ;  and 
the  defendante  averred,  that  no  lands  or  tenements,  other  than 
the  premises  so  sold  by  the  administratrix,  ever  came  to  them^  4xr 
either  of  them,  by  descent  from  Stephen  fVesion,  with  a  verifica- 
tion. To  this  plea  there  was  a  general  demurrer,  and  joinder  in 
demurrer. 

_  • 

L.  F,  Sieevens,  m  support  of  the  demurrer,  contended,  1 .  That 
the  plea  showed  the  certainty  of  assets  descended,  when  the  suit 
was  commenced,  and  when  the  lien  of  the  plaintiff  became  perfect. 
The  statute  (1  JV.  jR.  L.  316.  sess.  36.  ch.  93.)  (a)  gives  every 
creditor,  whether  by  simple  contract  or  specialty,  an  action  ag^nst 
the  heirs  of  the  ^debtor ;  and  the  second  section  declares,  that  in 
all  cases  where  any  heir  is  liable  to  pay  the  debt  of  his  ancestor, 
in  regard  of  any  lands,  dLC,  descending  to  him,  shall  aliene  the 
same  before  suit  brought,  such  heir  shall  be  answerable  for  such 
debt,  to  the  value  of  the  land  so  aliened;  in  which  case,  all 
creditors  shall  be  preferred,  as  in  actions  against  executors  and 
administrators.  The  creditor  who  first  commences  his  suit  ac- 
quires a  lien,  which  has  relation  to  the  issuing  of  the  writ,  and 
must  be  first  satisfied  by  the  heirs.  (Bac.  Abr.  tit.  Heirs,  F,  Co. 
Litt.  102.  Carthew.  245.)  The  purchaser  at  public  auction  must 
look  to  see  if  there  is  a  lien.     (18  Johns.  Rep.  441.) 

2.  The  heirs  cannot  avail  themselves  of  a  sale  by  the  administra- 
trix ;  for  th<%y  ought  to  have  appeared  before  the  Court  of  Probates 
and  objected  to  tne  sale. 

3.  The  plea  is  insufficient,  and  bad  in  law. 

Cady,  contra.     The   act  relative   to   the  Court  of  Pxobatea 


894 


(a)  2  Rev.  8i^,  4fiS. 
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fee,  (sess,  36.  ch.  79.  s.  23,  24,  25..  26.  1  N.  R.  L.  444—450, 
451.)  (o)  declares  that  all  mles  bf  real  estate,  made  by  order 
of  the  Court  of  Probates,  or  surrogate,  and  the  conveyances  for 
the  same,  shall  be  valid  and  effectual  against  the  heirs  and  devisees 
of  the  testator  or  intestate,  and  all  claiming  by,  from,  and  under 
them.  From  tiie  time  administration  is  granted,  the  power  of 
alienation  by  the  heir  is  suspended.  If  is  said,  that  a  commence- 
ment of  a  suit  against  the  heirs,  creates  a  lien  oil  the  estate  de- 
scended, which  cannot  be  impaired.  Suppose  a  judgment  and  a 
sale,  would  not  the  judgment  creditor  claim  by,  from,  or  under 
the  heir?  Again ;  the  act  (s.  23.)  requires  all  persons  interested, 
pursuant  to  public  notice  given  for  that  purpose,  to  appear  before 
the  Court  of  Probates,  or  surrogate,  to  show  cause  against  the 
sale.  Now,  if  the  plaintiff,  by  commencing  his  suit,  acquired  a 
Uen  on  the  estate,  he  had  an  interest  in  it,  and  it  was  his  duty  to 
have  appeared  before  the  Court  of  Probates,  alleged  his  interest, 
and  showed  cause.  If  the  court  had  decided  against  him,  he 
would  have  his  remedy  by  appeal,  which  is  givqn  by  the  statute. 
The  British  statates  are  not  applicable  to  a  case  like  the  present. 
In  the  cases  referred  to  by  the  plaintiff's  counsel,  *the  lien,  if  any, 
by  action,  is  where  the  suit  is  commenced  by  original  writ,  and 
the  judgment  under  the  statute  is  general,  and  destroys  any  lien. 
Again  ;  this  is  a  contest  between  creditors,  and  the  statute  gives 
a  preference  to  the  first  judgment^  not  to  the  first  action ;  for  it 
says,  the  preference  against  the  heirs  shall  be  the  same  as  against 
eiecutors  and  administrators. 

*  The  administratrix,  as  a  trustee  for  all  the  creditors,  commenced 
the  proceedings  in  the  Court  of  Probates,  for  the  purpose  of  pay- 
ing all ;  and  the  proceeds  of  the  sale  we#e  brought  into  the  court  as  a 
fundy  to  be  distributed  equally  among  all  the  creditors^  pari  passu. 
The  power  of  the  administratrix  conwnenced  ftom  the  death  of  the 
intestate ;  and  the  exercise  of  that  poWer  defeats  any  action  brought 
by  a  creditor. 

All  the  lands  which  desceiided  to  the  heirs  have  been  sold  by 
the  judgment  of  a  court  of  law,  and  by  viHue  of  the  statute,  with- 
out any  agency  of  the  heirs,  who  had  no  power  to  prevent  it. 

Again  ;  this  suit  was  commenced  against  four  heirs,  two  of 
whom  have  not  been  brought  into  court.  All  the  heirs  must  be 
brought  into  court.  (6  Johns.  Rep.  59.)  The  statute  does  not  pro- 
vide for  proceeding  against  one  heir,  when  it  appears  on  the  face 
of  the  pleadings,  that  there  are  more  than  one. 

A^n  ;  in  the  first  count,  the  contract  is  void  for  want  of  a  con- 
sideration. The  note  is  for  neat  stock,  and  no  breach  is  alleged; 
and  in  the  second  count,  the  promises  are  laid  to  have  been  made 
by  the  intestate,  not  by  the  heirs. 

Steevens,  in  reply,  said,  that  he  did  not  ask  for  any  judgment 
which  could  prejudice  the  heirs,  if  they  had  pleaded  correctly. 
The  plaintiff  seeks  only  a  judgment  as^ainst  the  lands  of  their  an- 
cestor, which  descended  to  them.  The  plea  admits  that  land 
descended.     As  to  tlie  plaintifT's  claim  upon  that  land,  it  can  be 
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litigated  with  the  purchaser.  The  sale,  though  eflTeclual  as  againbt 
heirs  and  devisees,  and  those  claiming  under  them,  is  not  conchi- 
sive  against  the  plaintiff. 

*Again ;  the  statute  (s.  23.)  declares,  that  when  any  executor  or 
administrator  shall  discover,  or  suspect,  that  the  personal  estate  of 
such  testator  or  intestate  is  insufficient  to  pay  his  debts,  the  ex- 
ecutor or  administrator  sh&ll,  as  soon  as  conveniently  may  be, 
deliver  an  account  of  the  personal  estate  and  debts  to  the  Court 
of  Probates,  or  to  the  surrogate,  and  request  his  aid  in  the  prem- 
ises. Now,  nearly  four  years  elapsed  after  the  administration  was 
granted,  before  any  application  was  made  to  the  Court  of  Probates, 
for  a  sale  of  the  real  estate.  This  was  an  unreasonable  time.  As 
to  the  objection;  that  all  the  heirs  are  not  brought  into  court,  we 
say,  that  the  heirs  are  joined  within  the  meaning  of  the  statute. 
Heirs  are  debtors  by  law.  (5  Co.  11.)  They  may  be  declared  against 
in  the  debet  et  deiinet.  If  one  joint  debtor  is  made  to  pay  the 
whole,  he  may  call  on  the  others  to  contribute.  The  acknowledg- 
ment of  one  joint  debtor,  of  the  existence  of  a  debt,  so  as  to  take 
a  case  out  of  the  statute  of  limitations,  has  been  held  to  apply  to 
executors,  heirs  and  devisees.     (15  Johns,  Rep.  3,  4.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The  plain- 
tiffs have  taken  three  objections  to  the  plea;  1st.  That  it  shows 
the  certainty  of  assets  when  the  suit  was  commenced,  at  which 
time,  it  is  urged,  the  plaintiff's  lien  became  perfect;  2d.  That  the 
heirs  cannot  avail  themselves  of  a  sale  by  the  administrator,  be- 
cause they  ought  to  have  appeared  before  the  judge  of  probates, 
and  objected  to  a  decree ;  and,  3.  That  it  is  bad  in  law. 

If  we  are  to  understand,  by  the  first  objection,  that  the  plea  is 
bad,  because  it  sets  forth  the  occurrence  of  events  happening  after 
the  action  brought,  but  before  the  plea  was  put  in,  there  is  no 
foundation  for  the  objection.  In  Le  Bret  v.  Papillon^  (4  Easfs  Rep, 
502.)  the  plea  was  in  bar,  that  the  plaintiff  was  an  alien  enemy ; 
replication,  that,  at  the  time  of  exhibiting  his  bill,  as  well  the 
plaintiff,  as  the  persons  then  exercising  the  powers  of  government 
in  France,  were  at  peace  and  amity  with  the  king  of  Great  Britain 
and  his  subjects.  To  this  the  defendant  demurred.  The  court 
were  of  opinion,  that  the  plea  was  ill  pleaded ;  that  it  should  h'lve 
been,  that  the  plaintiff  ought  not  further  to  ♦have  and  maintain 
his  action,  and  that  no  matter  of  defence  arising  after  action 
brought,  could  properly  be  pleaded  in  bar  to  the  action  geittrnJly. 
It  was  distinctly  admitted  by  the  court,  that  a  plea  of  judgment 
recovered,  by  executors,  in  bar  of  the  action,  subsequent  to  the 
suit  brought,  might  be  pleaded  generally  in  bar  ;  and  on  the  prin- 
ciple, that  the  judgment  of  the  court  need  not  be  in  the  words  of 
the  plea,  but  that  they  had  the  power  to  give  the  proper  judgment. 
In  that  case,  they  gave  judgment,  that  the  plaintiff  be  barred  from 
further  having  and  maintaining  his  action.  There  can  be  no 
stronger  objection  to  this  plea,  which  is,  that  the  plaintiff  ought 
not  further  to  have  and  maintain  his  action,  put  in  before  any  othei 
plea  had  been  interposed,  than  there  is  to  a  plea  puis  darrein  con-- 
ttnuance.  Had  the  defendant  pleaded  before  the  proceedings 
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before  the  judge  of  probates  terminated,  he  might  have  relinquished 
such  plea,  and  pleaded  as  he  has  now  done. 

The  second  objection  to  the  plea  is  founded  on  the  position,  that 
the  plaintiff  having  acquired  a  lien  on  the  lands  descended,  by  the 
commencement  of  his  suit,  his  lien  is  not  affected  by  the  subse- 
quent sale  under  the  decree  of  the  judge  of  probates ;  or,  if  affect- 
ed by  that  proceeding,  the  defendants  are  responsible  for  it,  on 
the  ground,  that  they  might  successfully  have  opposed  the  decree 
which  was  made,  by  shov^ing  the  commencement  and  pendency 
of  this  suit.  At  common  law,  if  the  heir  hnd  bona  fide  aliened 
the  lands  which  he  had  by  descent,  before  an  action  was  com- 
menced against  him,  he  might  discharge  himself,  by  pleading  that 
he  had  nothing  by  descent  at  the  time  of  suing  out  the  writ,  and 
the  obligee  had  no  remedy  at  law ;  but  now,  by  the  statute  of  3 
and  4  IV.  fy  M.  ch.  5.  s.  5.  and  by  the  2d  section  of  our  statute, 
^1  N.  R.  L.  317.)  (a)  heirs  aliening  lands  before  suit  brought,  are 
liable  for  the  value.  So  that,  since  .the  statute,  an  heir  having 
lands  by  descent,  is  liable  in  respect  to  such  lands,  whether  he  has 
aliened  or  not ;  and  in  this  sense,  and  no  other,  has  a  creditor  of 
the  ancestor  any  lien  on  the  lands  descended.  An  alienation  by 
the  heir,  after  suit  brought,  cannot  protect  the  heir,  or  even  a 
purchaser  from  him.  In  this  case,  the  heirs  have  b^n  passive ; 
the  lands  descended  have  been  conveyed  by  regular  proceedings 
^before  the  judge  of  probates;  their  title  has  been  defeated,  not  by 
their  act,  but  by  the  act  of  the  law.  The  statute  (1  N,  jR.  L.  450, 
451.)  (b)  provides,  that  when  an  executor  or  administrator  shall  dis- 
coyer,  that  the  personal  estate  of  the  testator  or  intestate,  is  insuffi- 
cient to  pay  the  debts  of  the  testator  or  intestate,  he  shall  apply 
for  the  sale  of  the  real  estate  whereof  the  testator  or  intestate  died 
seised  ;  and  it  declares,  that  the  conveyances  for  the  same  shall  be 
valid  and  effectual  against  the  heirs  and  devisees,  and  all  claiming 
biff  from  or  under  them.  What  claim  has  the  plaintiff  to  the  land 
of  the  intestate  ?  Certainly  none  which  attached  on  the  land  in 
the  life-time  of  the  intestate.  His  claim  is  upon  the  heirs,  in  con- 
sequence of  the  indebtedness  of  the  intestate,  in  respect  to  the 
lands  which  have  descended  to  them.  If,  therefore,  he  has  any 
daim,  it  is  by,  from,  or  under  the  heirs ;  and  we  perceive  that  the 
title  of  the  purchaser,  under  the  sale  by  the  decree  of  the  judge 
of  probates,  is  paramount  to  any  such  claim.  The  error  into  which 
the  plaintiff's  counsel  has  fiodlen,  is  in  supposing  that  the  creditor 
has  an  actual  lien  on  the  land.  He  has  a  lien  on  the  heirs,  in  re- 
spect to  the  land,  so  that  they  cannot  convey  it,  after  action  brought, 
to  defeat  his  claun ;  but  he  has  no  lien  on  the  land  itself.  By  the 
fatWB  of  Connecticut,  the  real  estate  of  an  intestate  is  liable  to  be 
sold  for  the  payment  of  his  debt3,  where  there  is  a  deficiency  of 
penKHial  estate.  The  administrator  has  no  right  to  meddle  with 
the  real  estate  by  virtue  of  his  general  power,  but  derives  this 
special  authority,  as  with  us,  from  the  order  of  the  Court  of  Pro- 
bates, which  possesses  jurisdiction  to  direct  a  sale,  upon  a  proper  ap- 
plication, and  proof  of  the  deficiency  of  the  personal  estate.  In 
the  case  of  Ricard  v.  Williams^  (7  Wheat.  Rep.  114.)  which  came 
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before  the  Supreme  Court  of  the  United  States^  upon  a  case  fixMi 
Connecticut,  in  which  there  had  been  a  sale,  under  the  order  ol 
the  judge  of  probates,  of  real  estate,  the  question  was,  whether  the 
purchaser  under  that  sale  was  entitled  to  claim  ynd  hold  it  against 
the  banajide  purchaser  of  the  heir;  and  the  court  held,  that  the 
power  of  sale,  when  ordered,  chd  not  convey  any  estate  in  the  ianck 
to  the  administrator ;  that  he  derived  an  authority  to  sell  frooa  the 
court ;  and  that  the  estate  passed  to  the  purchaser,  upon  his  entiy 
into  the  *land  by  operation  o[  law,  so  that  he  is  in  under  the 
estate  of  the  intestate,  and  it  was  aptly  compared  to  a  power  given 
by  a  will  to  executors  to  sell  an  e^ate.  In  such  case,  tlie  lands 
descend,  and  the  interest  o[  the  heir  is  liable  to  be  defeated  by  a 
sale  by  the  executors.  In  such  a  case,  if  the  heir  was  to  be  sued  ibi 
a  debt  of  the  ancestor,  and  prior  to  the' plea  the  executors  Rfaouid 
sell,  could  it  be  pretended  that  the  heirs  have  any  thing  bj^descent? 
So,  here,  the  heirs  took  subject  to  the  right  of  the  administratrix  to 
c^pply  to  the  Court  of  Probates  to  sell  the  real  estate  to  pay  debts, 
and  when  that  power  is  executed,  and  a  sale  has  taken  place,  tiie 
title  of  the  heir  is  gone,  and  he  has  nothing  by  descent. 

Nor  could  the  heirs  have  made  any  successful  opposition  before 
the  Court  of  Probated.  They  could  have  shown  that  they  were 
sued  for  a  debt  of  the  intestate ;  but  the  answer  would  have  beeo, 
that  the  event  had  happened  when  the  lands  could  be  sold  for  the 
payment  of  al.  rhe  cTediWfSy  pari  passu. 

This  view  of  .the  case  renders  it  unnecessary  to  confer  the  ob- 
jections made  by  the  defendant's  counsel,  to  the  regularity  of  pro- 
ceeding against  a  part  of  the  heirs  only,  and  to  the  sufficiency  of 
the  declaration.  The  plea  itself  may  not  be  formal,  but  the  de« 
murrer  is  general,  and  no  objections  ha^e  been  taken  to  the  piea 

Judgment  for  the  defendants. 


Buckley  against  Packard  and  others. 

Tbe  piain'ifl;  THIS  wss  an  aetio«i  of  assumpsnt,  to  recover  the  amount  of 
[  *  422  ]  merchandise  shipped  by  the  platintifT  to  Hmamia,  and  *tivere  teceir^ 
Ve™*yorTio!i-  ^^^  ^'^  ^  ^^^  defendants,  partners,  under  the  firm  otPackarAt  tf 
si^ed    ^ds  Gowen,  on  commission.     The  (iause  was  tried  at  the  New-Yoric 

^^^^s^^hZud  ^'^^^^'  'n  *'"''*»  ^621-  On  the  16th  JWr«,  1817,  the  plainfiff,  ut 
touTe/Zfltxitma,  Netc^York,  shipped  on  board  of  the  brig  Mary,  Francis  St»itk 
masi^T^on ^his  '™*^^''>  ^ound  to  HavannOy  fire  bales  of  m^K^handise,  consigned  W 
^yZ*^^  Ha-  the  master,  for  sale.  On  the  arrival  of  the  gobdsat  Hopmrna,  riley 
were  placed  in  tbe  hands  of  the  defendants,  a^coimnriKsion  merchants, 
to  be  sold.  After  the  goods  wefe  so  receired,  tbe  defendants,  on  ttv^' 
9th  Ati^isf,  r817,  shipped  on  board'  of  the  \mg  Slaty ^  a  quantity 
of  stiffs,  nmoimting  to  2568  dolkirs  and  75  cents,  (or  account  of 
mM?cr^*hivinff  ^^^  plaintiff,  ^d  consigned  to  the  master;  and  on  the  arrivid  of 

DO  authority  to  pledge  the  gwdi  fhr  his  own  arrotint,  the  defendant!*,  by  rccoivins:  the  ffoods,  with  Icno^edge 
that  they  belon^red  to  tbe  pkkiotiff,  (wcamf^  substituted,  as  factors  or  agents  in  place  of  tbe  master,  and  were  me- 
countable  for  the  proceeds  to  the  plaintiff;  and  could  not  retain  ihein  for  any  advances  made  by  them  to  ibe 
master,  or  for  a  balance  of  an  account  arising  from  transactioos  between  ibem'auil  tbe  master. 
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the  vessel  at  Neto^Torkf  the  sugars  were  delivered  to  the  plaintifT. 
On  the  21st  October,  1811,  the  plaintiff  shipped  two  bales  of 
cloths  OQ  board  of  the  same  vessel,  boiuMl  for  the  Havanna,  con- 
signed to  the  sam^  master,  for  sale ;  and  who,  on  his  arrival  at 
Mavcamay  delivered  the  goods  to  the  defendants,  to  be  sold.  On 
the  12th  December,  1817,  the  defendants  wrote  to  the  plaintiff, 
mentioning  that  Captain  Smith  had  placed  the  cloths  of  the  plain- 
tiff in  their  hands  for  sale,  but  that  they  could  nOt  then  be  sold 
without  a  great  loss,  and  requesting  instructions.  The  plaintiff,  in 
his  answer,  dated  the  7th  March,  referred  it  to  the  judgment  of 
the  defendants,  as  to  the  best  time  for  selling  the  cloths.  Several 
letters  passed  between  the  parties  on  the  subject ;  and  on  the  91st 
December,  1818,  the  defendants  informed  the  plaintiff,  that  they 
had  sold  his  cloths,  and  that  the  account  of  sales  should  be  made 
up  and  rendered  to  him  by  the  next  vessel.  On  the  4th  February, 
1819,  the  defendants  wrote  to  the  plaintiff,  saying,  that  they  en- 
closed the  account  of  sales  of  the  cloths  and  cassimeres,  per  the 
brig  Mary,  nett  proceeds,  3931  dollars  and  six  eighths,  and  1447 
dollars  and  three  eighths  to  credit  of  the  account  of  the  deceased 
Captain  Smith.  -''  Having  received  the  goods  from  him,  and 
cimrged  him  with  all  the  advances  made,  as  well  as  many  other 
articles,  which  are  blended  in  his  accounts,  it  becomes  impossible 
for  us  to  pay  over  proceeds  of  any  one  article  to  other  persons  than 
his  executors,  to  whom  you  will  apply  for  any  balance  that  may  be 
due  you.''  That  they  did  not  know  who  adnnnistered  to  *his 
estate,  nor  to  whom  they  were  to  pay  over  the  amount  appearing 
to  his  credit  in  account,  about  900  dollars.  It  was  admitted,  that 
Smith,  the  master  of  the  brig  Mary,  died  the  10th  February,  1818, 
at  Norwich,  in  Connecticut,  insolvent.  Soon  after  his  death,  the 
defendants  sent  their  account  against  him,  to  his  administrator, 
and  claimed  a  balance  of  3780  dollars ;  that  about  three  months 
afterwards,  Gowen,  one  of  the  defendants,  called  in  person  on  the 
administrator,  and  demanded  payment ;  the  administrator  objected, 
that  he  understood  that  the  defendants  had  a  large  amount  of  prop- 
erty on  hand  belonging  to  Captain  Smith,  of  which  they  had 
rendered  no  account ;  to  which  Gowen  replied,  that  the  defendants 
had  a  large  amount  of  goods  left  in  their  hands  by  Smith,  not  be- 
lonio^ng  to  him,  but  to  other  persons;  and  that  this  could  not 
vary  the  balance  against  Smith'^  estate,  as  they  must  account  to 
the  owners  of  the  property  for  it,  and  not  to  the  representatives  of 
Smith. 

The  jury  found  a  verdict  for  the  plaintiff,  for  2464  dollars  and 
47  cents,  (being  the  balance,  including  interest,  between  the  nett 
amount  of  the  sales  of  the  goods  delivered  to  the  defendants, 
and  of  the  sugars  received  by  the  plaintifi^)  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  facts  above  stated. 
It  was  agreed,  that  if  the  court  should  be  of  opinion  that 
the  plnifltiff^was  not  entitled  to  recover  such  amount,  but  should 
consider  that  he  was  entitled  to  recover  the  balance  of  920  dollars, 
admitted  by  the  defendants  in  their  account  with  Captain  Smithy 
then  the  verdict  was  to  be  reduced  accordingly,  with  interest  on 
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that  amount,  from  the  31st  December,  1818.  But  should  the 
court  be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover 
either  of  those  sums,  then  a  verdict  was  to  be  entered  in  favor  of 
the  defendants. 

JB7y  and  M* Court,  for  the  plaintiff,  made  the  following  points: 
1.  That  Smithj  the  master,  to  whom  the  plaintiff  had  consigned 
his  goods  for  sale,  could  only  delegate  his  power  for  the  purpose 
of  a  sale,  for  the  account  of  the  plaintiff. 

2.  That,  as  the  factor  or  agent  of  the  plaintiff,  he  could  not 
pledge  the  goods  for  advances  on  his  own  account,  or  *as  security 
for  any  debt  owing  from  him  to  the  defendants.  {Guy  v.  Oakly^ 
13  Johns.  Rep.  332.) 

3.  That  the  defendants  did  not  receive  the  goods  in  pledge, 
but  as  factors  of  the  plaintiff,  to  be  sold  on  his  account ;  and  they 
were  recognized  and  adopted  by  him,  as  his  agents,  in  the  place 
of  Smith. 

4.  The  defendants  acquired  no  lien  upon  the  goods,  or  the 
proceeds  thereof,  except  for  advances  made  by  them  to  the  plain- 
tiff; and  had  no  right  to  apply  the  proceeds  ta  the  payment  of 
their  demand  against  Smith.  {Martin  v.  Coles,  I  Maxdt  fy  SeU 
wyn,  140.  Shipley  v.  Kymer,  1  Maule  fy  Selw.  484.  2  Maule  fy 
Selw.  298.  301.  note.  Post  v.  Kimberly,  9  Johns.  Rep.  476.  605, 
506.) 

5.  But  if  the  defendants  ever  had  any  lien,  for  any  debt  due 
them  from  Smith,  they,  by  their  subsequent  conduct,  waived  that 
lien.  ( Walker  v.  JBircA,  6  Term  Rep.  258.  Maber  v.  Massias,  2 
BL  Rep.  1072.     Weymouth  v.  Boyer,  1  Vesey,  jun.  416.) 

H.  fy  R.  Sedgwick,  contra,  contended,  1.  That  from  the 
course  of  dealing  between  the  defendants  and  Smith,  the  consignee 
and  factor  of  the  plaintiff,  of  which  the  plaintiff  was  informed,  at 
the  commencement  of  the  transactions  between  them,  the  defend- 
ants had  a  right  to  keep  their  accounts  exclusively  with  Smith. 

2.  That  the  plaintiff  was,  therefore,  not  entitled  to  recover  at 
all ;  but,  if  any  thing,  it  could  be  no  more  than  the  balance  due 
from  them,  the  defendants,  to  the  estate  of  Smith,  being  920 
dollars. 

They  cited  Drinkwater  v.  Goodwin,  Cowp.  251.     Patterson  v 
Grandesequi,  15  East,  62.     Ex  parte  Hartop,  12  Vesey,  352 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court. 
The  goods  were  shipped  and  consigned  tp  Smith,  for  the  pur- 
pose of  sale,  at  Havanna.  The  act  of  the  agent  is  binding  on  the 
Erincipal,  so  far  as  it  is  ^vithin  the  scope  of  his  authority.  Not 
Ring  able  to  effect  a  sale.  Smith  delivered  the  goods  to  the  de- 
fendants to  sell,  and  here  his  authority  ceased ;  for,  after  such 
delivery,  the  defendants  became  agents  and  factors  ♦of  the  plain- 
tiff, with  notice  that  the  goods  belonged  to  him.  This  is  mani- 
fest, by  their  sending  the  su!i:ars,  on  the  return  of  the  brig,  for 
the  account  of  the  plaintiff,  as  well  as  by  their  subsequent  commu- 
nications. Smith  could  not  pledge  the  goods  for  his  own  debt 
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already  accrued,  nor  for  advances  on  his  own  account.  He  could 
only  sell  for  the  plaintiff.  After  delivery  to  the  defendants,  they 
were  substituted  in  his  place.  A  factor  has  no  authority  to  pledge, 
whether  the  person  to  whom  he  pledges  has  or  has  not  a  knowl- 
edge of  his  being  factor.  Smith  had  authority  to  sell,  and,  in 
that  situation,  he  put  the  goods  into  the  hands  of  the  defendants, 
as  brokers,  to  sell ;  and  so  far  he  had  authority.  If  the  defend- 
ants had  made  advances  to  Smithy  on  the  goods,  before  the  sale, 
they  subjected  themselves  to  all  risks.  The  defendants,  who 
cannot  have  a  better  title  than  Smithy  had  no  right  to  retain  the 
goods,  or  the  proceeds  of  them,  in  respect  of  their  advances. 
These  principles  are  fully  recognized  in  Martin  v.  Colesy  (I  Mault 
fy  Selw.  140.)  The  present  is  a  much  stronger  case  for  the  plain- 
tiflf,  for  the  defendants  knew  that  he  was  the  owner  of  the  goods, 
and  treated  with  him  as  such.  So,  also,  in  Shipley  v.  Kymer  and 
others,  (I  Maule  Sf  Selw,  484.)  the  plaintiffs  shipped  sugars  under 
a  bill  of  lading,  which  expressed  that  they  were  on  account  of  the 
plaintiffs,  and  to  be  delivered  to  their  agent  in  London^  who  en- 
dorsed the  bill  of  lading  to  the  defendants,  and  drew  bills  on 
them  for  the  amount,  wl\ich  the  defendants  accepted  and  paid ; 
and,  afterwards,  having  sold  the  sugars,  they  carried  the  amount 
of  the  proceeds  to  the  credit  of  the  agent,  who,  after  the  sale,  bad 
become  bankrupt ;  it  was  held,  that  the  plaintiffs  were  entitled  to 
recover  the  proceeds  of  such  sale  from  the  defendants.  The  prin- 
ciples applicable  to  the  present  case  are,  also,  recognized  in  2 
Maule  if  Selw.  298.  301.  and  9  Johns.  Rep.  476. 

But  admitting,  on  general  principles  of  law,  that  the  defendants 
would  have  a  lien,  it  seems  to  me  they  did  not  intend  to  insist  on 
it  The  correspondence  between  the  parties,  the  various  instruc- 
tions from  the  plaintiff,  as  to  the  sale,  and  the  manner  of  remitting 
the  proceeds,  and  the  promise  to  render  to  the  plaintiff  an  account 
of  sales,  satisfactorily  show,  that  the  defendants  considered  them- 
selves accountable  to  the  plaintiff,  "^and  not  to  Smith.  The  appli- 
cation by  the  defendants,  to  the  administrator  of  Smith  for  pay- 
ment, does  not,  I  admit,  divest  the  lien,  if  any  existed ;  but  it  is 
strong  evidence  to  show  that  the  defendants  did  not  rely  on  a 
lien,  but  considered  themselves  answerable  to  the  owners  of  the 
goods.  This  application  was  made  a  considerable  time  after  the 
24th  February^  1819,  when  the  defendants  first  apprized  the  plain- 
tiff that  the  proceeds  were  placed  to  the  credit  of  Smith.  The 
plaintiff  also  applied  to  the  administrator  for  payment.  The  de- 
fendants refused  to  pay,  and  referred  him  to  Smith's  estate.  Such 
application  was  no  waiver  of  the  claim  against  the  defendants ;  it 
is  an  immaterial  circumstance.  If  the  plaintiff  could  obtain  satis- 
faction from  Smith's  estate,  it  would  supersede  the  necessity  of 
compelling  the  defendants  to  do  him  justice ;  but  the  administra- 
tor refused,  and  insisted  that  he  had  no  claim  against  Smith.  It 
appears  in  evidence,  that  the  uniform  course  of  the  defendants 
had  been  to  credit  Smith  with  the  proceeds  of  goods  received 
from  him,  without  reference  to  whom  they  belonged,  and  the 
arnoimt  of  all  return  shipments  was  debited  to  him  by  the  defend- 
ants.    With  this  the  plaintiff  had  no  concern,  nor  can  his  rights 
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ALBANY,     be  affected  by  the  manner  in  which   the  defendants  transacted 

v^^^J^*  ^  *h€»'  business.     It  may  have  conduced  to  their  convenience,  or 

Gatm       they  may  have  adopted  this  pract  ce  under  a  mistaken  impression 

1^^  J-  that  they  were  accountable  to  Smith  only.     Whatever  may  have 

been  the  motive,  it  cannot  change  the  liability  incurred,  or  exonerate 

the  defendants.     We  are,  therefore,  of  opinion,  that  judgment 

roust  be  entered  for  the  plaintiff,  for  the  amount  of  the  verdict. 

Judgment  for  the  plaintiff. 


[*427]  *Gates  against  Lounsbury. 

When  an  act  is  IN  ERROR,  to  the  Common  Pleas  of  Madison  county.  Gales 
Ir^^TOt****"^  brought  an  action  of  assault  and  battery,  6lc.  against  William 
made  unlawful  Loufubury^  in  the  court  below.  The  declaration  was  for  an  as- 
bt'^mme  ^'pmi-  ^^^^^  ^^^  battery,  in  striking,  beating,  bruising  and  wounding 
uvc  act,  incoffl-  the  plaintiff. 

EiiSSJ^o?  !he  ^^^  defendant  pleaded,  1.  Not  guilty,  2.  A  special  plea  in  bar, 
egai  rigbt  to  do  as  to  the  assaulting,  beating,  bruising,  wounding,  and  ill  treating 
Themereifom-  ^^®  plaintiff,  actio  nofi,  &c.,  for  that  the  defendant,  before  and  at 
fioft  of  doinr  a  the  time,  whcu,  (tc.  was  the  servant  of  James  Lounsbury,  ^nd 

mJ^mT*!*  not  ^^^  ^^^  ^^""^  of  keeping  the  colts  and  horses  of  the  said  James^ 
wifficieDttoiYD-  and  that  the  said  James y  at  the  time,  when,  &c.,  was  lawfully 
anWuUa)**^^  possossod  of  a  Certain  colt  or  horse,  and  that  the  plaintiff,  just 
Thou^  a  before  the  said  time,  when,  &c.,  to  wit,  on,  &c.,  unlawfully,  and 
m^i^^tHt  ^^^^  {oTce  and  arms,*  attempted  to  take  away  the  said  horse  or 
may  justify  a  colt ;  and,  thereupon,  the  defendant  then  and  there  requested  the 
U*nS  Sl'w'^r  to  plaintiff  to  desist  therefrom,  which  he  refused ;  whereupon,  the 
a  charge  of  defendant,  at  the  request  of  the  said  James^  in  defence  of  the  pos- 
kw^^'IfoumSnr^^  session  of  the  said  horse  or  colt,  quietly  laid  his  hands  upon  the 
&»<{  ill  treating  plaintiff,  to  prevent  him,  &c.,  which  are  the  supposed  trespasses 
***  A?  where  to  '"  ^^^  declaration  mentioned  ;  concluding  with  a  verification, 
an  action  Vor  Replication  to  the  second  plea,  that  long  before,  and  at  the 
awauJtingvbpau  g^^jj  ^^^^^  when,  &c.  the  plamtiff  was  lawfully  possessed  of  a 
woundinji^,  and  Certain  close,  situate  at,  &c.  in,  &c. ;  and  because  the  said  horse 
piainTiff/S^  dc-  ^^  ^^'*>  mentioned  before,  and  at  the  said  time,  when,  &c.,  was 
^ndhttipieaded  wrongfully  iu  the  said  close,  eating  and  depasturing  the  grass  ol 
S^nrffoTSe  ^^^  plwntiff,  there  growing,  and  doing  damage  to  the  plaintiff,  he, 
r  •  428  1  ^^^  plaintiff,  at  the  said  time,  when,  ^&c.  seized  the  said  horse  or 
piaintifl;  to  pre-  colt,  in  the  Said  close,  so  doing  damage,  as  a  distress  for  the  said 
taidn  **'tbe  d™  ^^™^8®*  ^^^  ^^^  ^^^^  ^nd  there  leading  the  said  horse  or  colt  out 
fendant's  horse  of  the  Said  close  towards  a  certain  pqjmd  in  the  aforesaid  town 
•ession  '^*'  5^*  ^^'  ^^'*  ^^^^  intent  to  impound  or  Jceep  the  said  horse  or  colt  as  a 
The  plaintiff  rel  distress^  to  obtain  satisfaction  for  the  damage  done  by  him,  as 

pHeOj  that   the 

oorse  was  wrongfully  in  his  close,  damage  fetuant.tind  he  was  leading  him  out  of  the  close,  towards  a  ceMaui 
pound,  with  intent  to  impound  him,  as  a  distress.  &,(.,  as  be  lawfully  might  do  -,  and  thereupon  the  defendant, 
de  son  torf,  committed  the  trespass,  See.  The  defendant  rejoined,  that  the  plaintiff  was  leading  the  horse  towards 
the  pound,  with  intent  there  to  impound  him  as  a  distress,  before  he  had  made  application  to  the  fence  viewers 
of  the  town,  to  ascertain  and  appraise  the  dbmaees,  &c.,  as  by  the  statute  he  was  reouired  to  do,  whurQuqiof 
the  plaintiff  a  as  a  trespasser,  o^  initio,  &c.:    Held,  that  the  rejoinder  was  bad,  on  demurrer. 

(a)  Vid.  AUen  v.  Cro/oot,  5  Wendell's  Rep.  £06. 
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aforesaid,  and  thereupon. the  defendant,  at  the  said  time,  when, 
die,  of  his  own  wrong,  committed  the  said  several  trespasses,  in 
iuan;ier  and  form  as  the  plaintiff  hath  declared ;  concluding  with 
a  prayer  of  judgment. 

R  Joinder.  That  after  taking  the  said  horse  or  colt,  as  afore* 
said,  by  the  plaintiff,  he,  the  plaintiff,  was  leading  or  driving  away 
the  said  horse  or  colt,  towards  a  certain  pound,  in  the  said  town 
of,  &c.,  tvith  intent  there  to  impound  him  as  a  distress,  before  he  had 
made  application  to  the  fence-viewers  of  said  town  to  ascertain  and 
appraise  the  damages,  <tc.,  as  by  the  act  relative  to  the  duties  and 
privileges  of  towns,  he  was  required  to  do;  whereupon  the  plain- 
tiff was  a  trespasser  from  the  beginning;  concluding  with  a 
verification. 

To  this  rejoinder,  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer.  The  coutt  below  gave  judgment,  that  the 
rejoinder  was  good  and  sufficient,  and  a  general  judgment  against 
the  plaintiff  for  costs.  On  this  judgment,  a  writ  of  error  was 
brought  to  this  court ;  and  th^  cause  was  submitted  to  the  court 
without  argu^ment. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court 
We  are  of  opinion,  that  the  judgment  of  the  court  below  is  er- 
roneous in  two  respects.  The  rejoinder  attempts  to  put  in  issue 
a  fact  not  triable,  the  intent  of  the  plaintiff  to  impound  the  horse 
in  the  pound  of  the  town,  or  public  pound,  before  application  was 
made  to  the  fence-viewers,  to  ascertain  and  appraise  the  damage. 
If  that  intent  had  actually  existed,  at  the  time  of  taking  the  horse, 
it  was  revocable.  The  plaintiff  had  a  perfect  right  to  change  his 
intention  at  any  time  before  the  horse  was  actually  placed  in  the 
public  pound.  The  taking  the  horse  is  admitted  by  the  replica- 
tion to  have  been  lawful.  The  illegality  of  that  act  depended  on 
the  subsequent  conduct  of  the  plaintiff,  in  *putting  the  horse  in  a 
public  pound,  before  the  damages  were  appraised.  (10  Johns, 
Rep.  258.)  When  an  act  is  legally  done,  it  cannot  be  made 
illegal  ab  initio,  unless  by  some  positive  act,  incompatible  with 
the  exercise  of  the  legal  right  to  do  the  first  act.  (II  Johns.  Rep. 
241.  14  Johns,  Rep.  46^  The  mere  intention  of  doing  a  subse- 
quent illegal  act,  being,  from  its  very  nature,  mutable,  cannot  be 
substituted  for  the  act. 

The  plaintiff  objects,  as  he  has  a  right  to  do,  to  the  defendant's 
first  fault  in  pleading.  The  second  plea  leaves  unanswered  that 
part  of  the  declaration  which  alleges,  that  the  defendant  struck, 
beat,  bruised  and  wounded  the  plaintiff.  It  alleges,  that  the  de- 
fendant gently  laid  his  hands  on  the  plaintiff,  to  prevent  his  taking 
away  the  horse.  The  case  of  Gregory  and  Wife  v.  Hill,  (8  Tenn 
Rep,  299.)  and  Collins  v.  Renison,  (^Sayer,  138.)  are  in  point 
against  the  plea.  In  the  first  case,  the  court  said,  it  was  too  plain 
^or  argument,  that  though  a  plea  of  molliter  manus  imposuit  would 
justify  an  afisault,  it  never  was  considered  any  answer  to  a  charge 
of  beating,  wounding  and  knocking  the  party  down.  The  case 
of  Collins  V.  Renison  is  equally  strong.     The  judgment  must  be 
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ALBANY,    reversed^  and  a  venire  de  novo  awarded,  returnable  to  the  court 
J;::Jf^  below. 
Lx  Roy  Judgment  reversed. 

Matob.  d&c. 
or  N.   York. 

[*430]      *Le  Roy  and  others  against  The  Mayor,  Aldermen, 

AND  Commonalty  of  the  City  of  New-York. 

Thit  court  has  A  WRIT  of  Certiorari  was  issued^  directed  to  the  mayor,  alder- 
hifendi'rj*^!  mcn,  and  commonalty  of  the  city  of  New- York,  returnable  in 
cr  to  award  a  Auffust  term,  1820.  The  certiorari  recited,  that  the  corporation 
oniy^iolire^or  of  New-YorJCy  by  virtue  of  the  "  Act  to  reduce  the  several  laws 
courts,  but  to  relative  to  the  city  of  New- York  into  one  statute,"  passed  April9, 
cd"y7he"egiv  1813,  (2  N.  JR.  L.  342 — 460.)  had  caused  a  common  sewer  to  be 
laiurewithpow-  made  m  Canal  street,  in  the  said  city,  from  Washington  street  to 
p'ropcri"  and  CoUcct  Street,  for  the  purpose  of  receiving  the  water  from  a  large 
ri-iiis  of  others,  and  cxtensivc  district,  or  section  of  the  city,  (particularly  de- 
o^  supcrvwnff  scribcd,)  and  conveying  the  same  to  the  Hudson  river,  and  appointed 
iiiiMr  procccS  Peter  Hawes,  Roger  Strong  and  John  Targee,  to  make  a  just  and 
ca^'s  *^^wheie  equitable  assessment  of  the  expense  thereof,  ^amounting,  with  the 
■  elTiT****'  incidental  charges,  to  about  98,000  dollars,)  among  the  owners 
\toar  and  dcter^  &nd  occupicrs  of  all  the  houscs  and  lots  intended  to  be  benefited 
'"'"«•  («)  thereby,  in  proportion,  or  as  nearly  as  might  be,  to  the  advantage 

ror{K)ratioif  of  which  cach  should  be  deemed  to  acquire.     That  the  commission- 
^Wk^w^^'"^'  ^^^  nailed  accordingly  proceeded  to  make  the  assessment,  )•/ 
ii.orizedbystai-  which  they  asscsscd  the  whole  expense  of  building  the  sewer  on 
uie,  to   cause  \\iq  plaintiffs,  the  owners  and  occupiers  of  houses  and  lots  upon 
made    in°  the  Canal  street,  and  within  about  four  hundred  feet  thereupon,  being 
city,    and   to  ^  small  part  of  the  houses  and  lots  within  the  district  or  section 
equitabi"*  m-  of  the  city  from  whence  the  wate^>is  to  be  received  into  the  sewer, 
sessmeni  of  the  to  be  couveycd  by  it  to  the  Hudson  river ;  to  which  assessment, 
on'^hr owners  objectious,  iu  Writing,  were  made  by  the  plaintiffs;  butthe  assess- 
of'^hoMos'^wid  "^^"^  ^^^»  nevertheless,  been  confirmed  by  the  corporation,  and  a 
lots  intended  to  coHcctor  appointed  to  collect  the  sums  assessed  upon  the  par- 
[  *  431  ]       ties  named  ^therein.     That  the  district  or  section  of  the  city,  from 
'>«     benefited  which,  by  the  permanent  regulation  of  the  streets  and  grounds, 
IhVcommisri^-  ^^c  watcr  was  to  ruu  into  the  sewer,  and  be  conveyed  to  the  river, 
er*,  appointed  contained  about  500  acres  ;  and  the  sewer  was  intended  for  the 
oymBkingTuch  "sc  and  benefit  of  all  the  lots  and  grounds,  to  which  such  perma- 
assessment,       ncnt  system  of  regulation  extended.     But  the  assessment  made  for 
tlon*  in  de^er^  building  such  scwcr  has  been  made  upon  a  small  part  only  of  the 
mining       the  houses  and  lots,  and  owners  of  lots,  within  such  district.     That 
c^which°  each  Canal  street,  in  which  the  sewer  was  to  be  built,  was  intended, 
owner  or  occu-  laid  out,  and  opened,  for  the  purpose  of  forming  a  common  outlet 
or**^  ?ot,* within  ^^d  passagc  Way  for  the  water  from  the  said  district  to  the  Hud-- 
the      district,  gQji  river  ;  and  that  street,  and  the  sewer  therein,  conjointly,  form 

from   the  com- 
mon sewer,  and  with  the  exercise  of  which  discretion  this  court  cannot  interfere :  yet,  as  to  th»,persons  who  arc 
to  be  assessed,  which  must  depend  on  the  sound  construction  of  the  law,  as  applied  to  the  ciimimstaiicea  of  the 
case,  the  court  has  power  to  establish  the  principle  on  which  the  assessment  is  to  be  made,  aiu)  U>  compel  tfa« 
corporation  to  act  on  such  principle. 

(a)  Vid.  Bouton  ▼.  Prtndtnt  4*  Co.  Brooklin,  2  WendelPt  Rep,  395.    Matter  of  the  Ma^r,  ^.  of  A*a»* 
Vork,  6  Ccw.  Rep.  670. 
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the  place  of  such  outlet  for  the  water,  and  are  both  necessary  to 
its  accomplishment.  That  the  cost  and  expense  of  the  ground, 
forming  the  street  for  that  purpose,  was  assessed  upon  and  paid  by 
the  owners  and  occupants  of  all  the  houses  and  lots  within  the 
district  or  section ;  that  the  sewer  was  necessarily  made  of  its 
present  dimensions,  at  a  very  great  and  increased  expense,  for  the 
very  purpose  of  giving  to  it  a  sufficient  capp.city  to  receive  and 
carry  off  the  vast  quantity  of  water  which  must  collect  from  the 
extensive  district  the  sewer  was  intended  to  drain.  That  common 
sewers  have  been  made  under  the  direction  of  the  corporation,  at 
different  times,  in  other  parts  of  the  city,  where  the  regulation  of 
the  grounds  rendered  them  necessary,  and  the  uniform  rule  and 
practice,  in  such  cases,  had  been,  to  assess  the  expense  of  build- 
ing the  sewer  among  the  owners  and  occupants  of  all  the  houses 
and  lots  from  whence  the  water  was  received  into  the  sewer.  That 
such  assessments  have  been  made  by  persons  appointed  by  the 
corporation,  who  have  confirmed  such  assessments;  and  that  this 
rule  and  principle  had  been  applied  and  acted  upon,  not  only  be- 
fore the  assessment  in  question,  but  subsequently,  in  cases  which 
were  mentioned,  &c.  The  writ  of  certiorari  commanded  the  cor- 
poration to  certify  and  return  the  assessment  made  by  the  persons 
above  named,  the  objections  in  writing  thereto,  and  all  the  proceed- 
ings respecting  the  same,  with  all  the  estimates  and  assessments  of 
the  expense  of  making  the  sewer,  and  all  acts  and  proceedings 
touching  *the  same,  before  the  corporation,  or  in  their  possession, 
custody,  or  power,  &c. ;  and  all  and  singular  the  acts,  orders, 
minutes,  reports,  process,  and  proceedings,  relating  to  the  form- 
ing, laying  out, and  opening  of  Canal  street;  and  all  estimates  and 
assessments  of  the  expense  of  forming  and  opening  that  street,  or 
of  acquiring  the  ground  for  that  purpose ;  and  all  minutes,  orders, 
reports,  ects,  and  proceedings,  touching  the  same,  before  the  cor- 
poration, or  in  their  possession,  custody,  or  power;  together  with 
the  maps,  profiles,  documents,  and  papers,  in  their  possession, 
custody,  or  power,  designating  and  describing  the  district  or 
part  of  the  city  from  whence,  by  the  permanent  and  existing  regu- 
lation thereof,  the  water  runs  and  is  ^received  into  the  sewer  in 
Canal  street,  to  be  conveyed  through  it  to  Hudson  river,  with  the 
time  when  these  regulations  were  adopted  and  made,  and  all  things 
required  of  them  by  the  exigency  of  the  said  writ,  in  the  premises, 
(tc,  before  the  justices,  &c. 

In  August  term,  1820,  Edwards,  in  behalf  of  the  corporation, 
moved  to  quash  or  supersede  the  certiorari,  on  the  grounds  stated 
in  affidavits, which  he  read  :  1.  Because  o( laches  in  the  plaintiffs; 
the  assessment  having  been  confirmed  by  the  common  council  in 
November,  1819,  and  no  certiorari  was  sued  out  until  July  follow- 
ing. (6  Johns.  Rep.  131.)  2.  Because  a  bill  had  been  filed 
by  the  plaintiffs  in  the  Court  of  Chancery  for  an  injunction,  which 
was  refused  by  the  chancellor,  (see  4  Johns.  Ch.  Hep.  352.)  from 
whose  decree  an  appeal  had  been  entered,  which  was  pending. 
3.  Because  the  certiorari  was  irregular,  on  the  face  of  it,  requiring 
the  defendants  to  return,  not  only  all  matters  relating  to  the 
sewer,  but  proceedings  which  took  place  ten  years  ago,  relative  to 
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ALBANY,     Canal  street.     4.  Because  many  of  the  persons  assessed  had  paid 
s^^^^s,^^  to  the  amount  of  about  30,000  dollars.     He  said,  ihat  this  was  an 
Le  Rot       application  to  the  sound  discretion  of  the  court ;  that  a  certiorari 
Mator  At      ^^^  ^^^  ^  ^"^  of  right ;  but  the  court  might  quash  the  writ,  if  be- 
or  N.  York,  fore  them,  or  supersede  it,  if  it  was  not  returned.     (2  Aik.  318, 
319.    SayreU  Rep.  156.     4  Term  Rep.  499.     7  Mod.  18.     8  Mod. 
331.      Viner's  Abr.  tit.    Certiorari,  B.   C.     5    Term   Rep.  251.) 
The  corporation  were  not  parties  in  these  proceedings,  but  judges 
[  *  433  ]       merely ;  and  as  long  as  the  commissioners  *appointed  to  maice  the 
assessment  acted  within  the  scope  of  their  authority,  their  judg- 
ment was  final  and  conclusive.     The  statute  left  the  matter  to  the 
judgment  and  discretion  of  the  commissioners;  and  where  that 
discretion  had  been  exercised  according  to  the  act,  no  court  of 
law  or  equity  could  properly  interfere  to  overhale  their  judgment. 
(1  Johns.  Ch.  Rep.  21.     2  Comi/n's  Dig.  487.    Finch's  Rep,  320. 

2  Atk.  144.) 

S.  Jones,  and  D.  B.  Ogden,  for  the  plaintiflTs,  to  show  that  this 
court  had  a  superintendmg  power  over  these  proceedings,  and 
that  it  ought  to  be  exercised  in  this  case,  cited  2  Caines^s  Rep. 
179.  15  Johns.  Rep.  538.  16  Johns,  Rep,  50.  1  Lord  Raym. 
469.  580.  1  SaUc,  145.  2  Term  Rep,  234.  1  Bac,  Abr.  tit 
Certiorari,  B.  Styles' s  Rep,  13.  3  Maule  fy  Selw.  447.  CoRis 
on  Sewers,  112.  223,  224.  151.  161. 

The  court  denied  the  motion  to  quash  or  supersede  the  writ, 
with  costs,  and  ordered  a  return  to  be  made  to  it.  The  corpora- 
tion, afterwards,  made  a  return  to  the  certiorari,  but  the  plainlifis, 
not  deeming  it  sufficiently  full,  applied  to  the  court,  on  a  notice 
of  a  motion  and  affidavits,  in  January  term,  1821,  for  an  order 
upon  the  defendants  to  make  a  new  or  further  return  to  the  writ. 
This  motion  was  opposed  by  the  counsel  for  the  corporation,  who 
cited  2  Johns.  Cases,  108.     2  Caines's  Rep.  106.     2  Burr.  1042. 

3  Maule  8f  Selw.  447. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The  objects 
of  this  application,  as  stated  in  the  notice  of  the  plaintiffs,  are,  1. 
That  the  return  on  file  be  taken  off  the  file.  2.  That  the  rule 
entered  to  assign  errors,  be  vacated  for  irregularity.  3.  For  a  rule 
that  the  defendants  make  a  further  return,  in  the  following  partic- 
ulars: (1.)  That  the  defendants  set  forth,  state,  and  describe  the 
district  or  section  of  the  city  of  New-YorJc,  and  the  bounds  and 
limits  of  the  said  district  or  section  of  the  said  city,  from  which 
the  water  runs,  and  is  received,  or,  by  the  permanent  or  the  exist- 
ing regulation  thereof,  is  to  run  and  be  received  into  the  common 
sewer  in  Canal  street,  to  be  conveyed  and  carried  to  the  river. 
[  •  434  ]  (2.)  That  they  state  the  time  when  such  permanent  *or  existing 
regulation  was  adopted  or  made,  and  the  nature  and  cause  thereof, 
with  the  maps,  profiles,  documents  or  papers  in  the  possession,  cus- 
tody, power  or  control  of  the  defendants,  designating,  describing  or 
showing  such  said  district  or  part  of  the  said  city,  or  such  said  regu- 
lation. (3.)  That  they  set  forth  such  malters  and  facts  as  they  have 
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omitted  to  return,  and  which,  by  the  certiorari,  they  are  required     A.LBANY, 
to  return.      4.  For  the  cost"^  of  this  application.     5.  For  such  .^^^^^^ 
other  rule  or  order  as  the  court  shall  see  fit  to  grant.  Lb  Rot 

Sanfordrs  affidavit,  which  accompanies  the  notice,  very  fully  m  ^"  ^4. 
explains  the  whole  case;  and  the  necessity  of  compelling  the  or  Nv  i'oRx. 
defenJants  to  return  all  t!ie  papers,  orders,  regulations  and  docu- 
ments in  their  power  or  possession,  according  to  the  notice,  is 
most  apparent;  and  so  the  court  thought  when  they  refused,  at 
the  last  August  termj- to  quash  the  certiorari,  and  ordered  a  return 
to  be  made  to  it.  The  whole  of  the  proceedings  in  relation  to 
Canal  street  appeared  to  us  to  be  one  continued  operation,  from 
the  orig'nal  laying  out  of  Canal  street,  building  the  sewer,  and 
^covering  it.  And  it  is  indispensably  necessary,  to  enable  this 
court  todetermrne  or  settle  a  principle  upon  which  an  assessment 
of  the  expense  ought  to  be  made,  that  we  should  have  before  vm 
the  whole  of  the  proceedings  in  the  possession  of  the  defendants, 
from  the  commencement. 

It  is  to  be  observed,  that  the  plaintiffs  do  not  ask  a  return  of 
any  matter  or  fact  which  rests  in  the  knowledge  of  the  individual 
members  of  the  common  council ;  but  of  such  matters  and  facts 
as  are  contained  in  written  documents  in  the  possession,  power, 
or  control  of  the  defendants,  as  a  corporate  body,  and  which  are 
records,  or  in  the  nature  of  records,  of  the  proceedings  of  the 
common  council,  in  relation  to  Canal  street. 

As  to  the  jurisdiction  of  this  court,  in  relation  to  the  pro- 
ceedings in  question,  I  would  remark,  that  that  point  is  not  now 
to  be  discussed,  as  we  have  already  disposed  of  it,  in  refusing  to 
quash  the  certiorari  in  August  term  last.  We  decided,  and  with- 
out hesitation,  that  this  court  had  a  superintending  and  supervis- 
ing power  in  cases  of  this  description ;  and  that  the  papers  then 
submitted  to  us,  entitled  the  plaintiffs  to  a  certiorari,  and  to  such 
a  return  thereto,  as  *would  bring  the  merits  of  the  question  fairly  [  *  435  ] 
before  the  court.  The  whole  of  the  proceedings  relative  to  the 
original  laying  out  of  Canal  street,  and  the  various  acts,  orders, 
regulations,  surveys,  &c.,  were  then,  and  now  are  exhibited ;  and 
we  certainly  considered  them  material  to  be  returned.  Without 
them,  a  case  was  not  made  out  for  our  interference.  These  pro- 
ceedings, in  fact,  according  to  the  view  we  then  took  of  the  case, 
formed  the  basis  of  the  complaint  of  the  plaintiffs,  and  furnished 
the  principal  ground  for  the  interposition  of  the  superintending 
powers  of  this  court.  Upon  the  merits  of  the  question  in  dispute 
between  the  parties,  we  did  not  then,  nor  do  we  now,  express  an 
opinion.  We  supposed  then,  as  we  still  do,  that  it  is  a  case  of 
which  we  have  undoubted  jurisdiction,  and  that,  prima  facie^ 
enough  had  been  established  to  direct  the  proceedings  to  be 
brought  before  us,  reserving  our  opinion  upon  the  merits,  when 
a  full  and  complete  return  of  them  shall  be  made. 

The  certiorari  recites,  that,  in  the  making  of  other  sewers  in 
the  city  of  Neuf-YorJc,  a  principle  of  assessment  had  been  adopt- 
ed and  sanctioned  by  the  common  council,  in  conformity  with 
that  which  the  plaintiffs  contend  ought  to  have  been  pursued  in 
this  case,  and  it  requires  a  return  of  the  proceedings  in  such  cases. 
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ALBANY,    To  this,  I  am  inclined  to  think,  the  defendants  are  not  bound  to 
jan^  1823^    make  any  return.     Whether  the  corporation  has  adopted  a  wrong 
Lk  Ror       principle  of  assessment  in  this  case,  is  not  to  be  determined  by 
bIator  &c     ^^^^^  practice,  even  in  former  analogous  cases,  but  by  the  law 
or  N.  York,  under  which  they  acted.     The  rule  is  justly  stated  by  the  defend- 
ants' counsel,  that  nothing  is  to  be  returned  but  what  can  be 
legally  required  to  be  returned,  without  reference  to  the  command 
of  the  certiorari. 

We,  therefore,  direct  a  rule  to  be  entered}  that  the  defend* 
ants  make  a  further  return  to  the  certiorari^  as  to  the  first  and 
second  points  stated  in  the  notice ;  and  that,  in  the  mean  time, 
the  proceedings  on  the  rule  for  the  plaintiffs  to  assign  errors,  be 
stayed,  until  twenty  days  afler  such  further  return  is  made.  We 
give  no  costs  of  this  application.  They  must  abide  the  final 
event. 
I  *  436]  *The  defendants,  accordingly,  made  a  further  return,  w  hich 

being  objected  to  by  the  plaintiffs  as  insufficient,  the  counsel  for 
both  parties,  to  obviate  the  necessity  of  any  further  application  to 
the  court  on  the  subject,  agreed  to  an  additional  statement,  to  be 
annexed  to,  and  taken  as  part  of  the  return.  And  in  May  term, 
1822,  the  cause  came  before  the  court,  on  the  returns  to  the  cer- 
tiorari  and  the  proceedings  thereon,  and  upon  a  notice  from  the 
plaintifis  to  the  defendants  of  an  application  to  the  court,  that  the 
estimate  and  assessment  of  the  expense  of  making  the  common 
sewer  in  Canal  street,  mentioned  in  the  return,  be  set  aside,  va- 
cated and  annulled,  with  costs,  or  that  such  other  order  be  made, 
or  judgment  rendered,  by  the  court  in  the  premises,  as  justice 
might  require. 

The  argument  of  the  cause  was  commenced  in  May  term,  but, 
for  want  of  time,  was  continued  to  August  term  last. 

S.  Jones,  and  X>.  B,  Ogden,  for  the  plaintiffs,  contended,  that 
the  defendants,  and  the  commissioners  acting  under  their  direction, 
had  not  conformed  to  the  authority  and  directions  of  the  act,  or 
to  the  rule  of  assessment  given  by  it.  The  175th  section  (2  N, 
R.  L.  407.)  says,  they  are  "  to  cause  estimates  of  the  expense  to 
be  made,  and  a  just  and  equitable  assessment  thereof  among  all 
the  owners  or  occupants  of  all  the  houses  and  lots  intended  to  be 
benefited  thereby,  in  proportion,  as  nearly  as  may  be,  to  the  advan- 
tage which  each  shall  be  deemed  to  acquire."  They  have  no 
arbitrary  discretion  on  the  subject.  The  law  is  imperative.  The 
only  discretion  to  be  exercised  by  them  is  in  apportioning  the 
amount  of  the  assessment  among  the  persons  intended  to  be  bene- 
fited by  the  improvement.  This  act,  in  regard  to  the  powers 
given  to  the  corporation,  is  very  similar  to  the  English  statutes 
relative  to  the  commissioners  of  sewers,  in  regard  to  whom,  it  has 
been  decided  that  they  are  bound  to  exercise  a  legal  discretion, 
that  is,  the  exercise  of  given  powers.  {Callis  on  Sewers,  112, 
113.145.223,224.  3  Maule  fy  Selw.441.  2  Str.  II.  41.)  Then, 
who  were  the  persons  intended  to  be  benefited  by  this  common 
sewer  ?  Certainly,  all  those  from  whose  grounds  the  water  is  car- 
ried ojflr  to  the  river,  by  means  of  the  sewer.  They  nre  pensons 
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♦intended  by  the  corporation  to  be  benefited,  when  they  directed    ALBANY, 
the  improvement  to  be  made,  not  those  intended  by  the  commis-  ^^  ^^^ 
signers.  ^  LbRot 

V. 

Edwards,  and  H.  Bleecker,  contra,  insisted,  that  the  proceedings  or  N.  i'oBE. 
of  the  defendants  had  been,  in  all  respects,  in  conformity  to  the 
act ;  and  that  the  court  had  no  power  to  vacate  or  control  the  pro- 
ceedings under  it,  unless  they  were  irregular  or  fraudulent.  The 
court  cannot  take  notice  of  any  matter  that  does  not  appear  in  the 
return  to  the  certiorari;  nor  of  any  thing  which  the  defendants 
were  not  legally  bound  to  return.  And  if  any  matters  have  been 
improperly  returned,  or  ought  not  to  have  been  returned,  the  court 
will  disregard  them.  (5  Term  Rep.  341.  6  Mod.  90.  4  Viner's 
Abr.  356.  plW.  2  Salk.  493.  5  Mod.  159.  7  Johns.  Rep.  23. 
Cases  Temp.  Hardw.  169.     2  Johns.  Cases,  108.) 

The  office  of  a  writ  of  certiorari  is  to  remove,  or  bring  up  from 
an  inferior  jurisdiction,  a  matter  of  record,  or  something  in  the 
nature  of  a  record.  When  it  is  brought  up,  this  court  do  not  look 
into  the  merits  of  the  case,  but  merely  whether  it  appears  on  the 
face  of  the  proceedings,  that  the  inferior  tribunal  has  exceeded  its 
juiisdiction.  They  do  not  interfere  with  the  exercise  of  any  power 
within  the  acknowledged  jurisdiction  of  the  inferior  court.  If  the 
return  is  false,  the  party  may  have  an  action  for  a  fake  return,  or 
an  action  of  trespass.  (1  Comyn's  Rep.  80.  Tidd*s  Pr.  455.  3 
31auU  fy  Selwyn,  447.  2  Bl.  Rep.  717.  March's  Rep.  196.  2 
Caines's  Rep.  182.  4  Mod.  66.  165.  1  Ch.  Cos.  309.  1  Fesey, 
58.  1  Vernon,  58.  1  Johns.  Ch.  Rep.  21.  1  Sid.  296.  3  Atk. 
673.  Skinmr,  480.  14  Johns.  Rep.  Ill,  112.  2  Vernon,  390. 
Prec.  in  Ch.  530.  Bull  N.  P.  75.  Peake's  Eoid.  294, 295.  4 
Johns.  Ch.  Rep.  352.) 

Wood  WORTH,  J.,  delivered  the  opinion  of  the  court. 

A  return  having  been  made  to  the  certiorari,  directed  to  the  de 
fendants,  application  is  now  made  to  set  aside  the  assessment  of 
the  expense  of  making  a  common  sewer  in   Canal  street,  on  the 
ground,  that  it  has  not  been  made  in  conformity  *with  the  175th 
section  of  the  act  relating  to  the  city  of  Netv-Tork.     (2  N.  R.  L. 

Tne  general*  superintending  power  of  the  court  to  award  ajccr- 
tiorari,  not  only  to  inferior  courts,  but  to  persons  invested  by  the 
legislature  with  power  to  decide  on  the  property  or  rights  of  the 
citizen,  even  in  cases  where  they  are  authorized  by  statute  finally 
to  hear  and  determine,  has  been  frequently  exercised,  is  considered 
as  well  established  by  the  common  law,  and  can  only  be  takep 
away  by  express  words.  (2  Cdtnes's  Rep.  182.  8  Term  Rep. 
542.)  The  question  of  jurisdiction  c€une  up,  when  the  defendants 
moved  to  quash  the  certiorari.  The  court  then  decided,  that  they 
had  a  supervisory  power  in  cases  of  this  description.  This  power 
will  be  exercised  when  the  duty  to  be  performed,  and  the  manner 
of  executing  it,  is  clearly  pointed  out  by  law,  and  there  shall  ap- 
pear to  have  been  an  essential  departure  from  it.  On  the  applica- 
tion for  a  furtlier  return,  we  considered  it  indispensably  necessary 
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M^AHfj    to  have  before  us  the  whole  of  the  proceedings  in  the  possession  erf 
i2^!^^  the  defendants,  to  enable  the  court  to  settle  a  principle,  upon 
which  an  assessment  of  the  expense  ought  to  be  made.     On  exam- 
ining the  return,  it  does  not  contain  more  than  a  fair  compliance 

ow^fH^i^m.  with  the  rule ;  it  is  admitted,  that  the  court  will  only  notice  what 
can  legally  be  returned,  and  will  reject  extianeous  matter. 

By  the  175 th  section  of  the  act,  the  corporation  are  authorized 
to  cause  common  sewers  to  be  made,  and  a  just  and  equitable 
assessment  thereof,  among  the  owners  or  occupants  of  all  the  houses 
and  lots  intended  to  be  benefited  thereby,  in  proportion,  nearly  as 
may  be,  to  the  advantages  which  each  shall  be  deemed  to  acquire. 
In  order  to  determine  on  what  principles  the  assessment  in  the 
present  case  ought  to  be  made,  it  is  necessary  to  look  into  the 
various  regulations  of  the  corporation,  in  relation  to  improvements 
in  this  part  of  the  city,  and  notice  in  what  manner  the  inhabitants 
of  the  district,  whose  waters  are  carried  off,  are  connected  together, 
in  respect  to  such  improvements.  It  appears  that  there  was  an 
original  outlet  of  the  water  from  the  grounds  comprising  the  dis- 
trict in  question,  from  time  immemorial,  a  considerable  part  of 

[  *  439  ]  which  was  along  the  ^present  route  of  the  common  sewer.  Had 
this  part  of  the  city  remained  unimproved,  those  who  owned  prop- 
erty in  the  lower  part  of  the  district,  must  have  submitted  to  the 
consequences  arising  from  the  flow  of  water,  in  its  course  to  the 
natural  outlet,  and  could  not  have  supported  a  claim  for  damages 
sustained,  or  for  contribution,  against  the  owners  of  lots  lying  in 
the  upper  or  higher  parts  of  the  district.  The  present  question 
arises  on  a  very  difierent  state  of  fricts.  The  city  of  New-  York, 
within  a  few  years  past,  has  extended  rapidly  ;  a  waste  and  barren 
territory  has  been  laid  out  into  streets,  which  have  been  paved  and 
drained.  Houses  have  been  erected,  forming  an  integral  part  of 
the  city  ;  the  spirit  of  improvement  is  progressing ;  acts  of  the  legis- 
lature have  been  passed,  from  time  to  time,  to  enable  the  corpo- 
ration to  regulate  and  conduct  the  necessary  operations  incident  to 
such  a  state  of  things,  and  without  which,  disorder,  irregularity, 
and  great  public  inconvenience,  would  be  the  inevitable  conse- 
quence. Persons  owning  property,  which  is  to  be  diverted  from 
its  original  destination,  or  applied  for  the  purpose  of  building  up  a 
city,  stand  in  a  new  relation  to  each  other,  arising  from  new  in- 
terests, and  the  necessity  of  taking  a  comprehensijre  view  of  the 
whole,  in  order  to  legislate  wisely  and  discreetly  as  to  a  part. 
Laws  for  these  purposes  are  presumed  to  have  been  passed  with  the 
express  or  tacit  consent  of  those  whose  interests  may  be  affected. 
When  improvements  are  directed,  and  expenses  incurred,  which 
are  required  by  the  peculicir  situation  of  a  part  of  a  district ;  and 
such  improvements  are  essential  to  protect  a  part,  from  injuries 
growing  out  of  the  change  from  vacant  lots  to  streets  and  houses, 
they  ought  to  be  considered  as,  in  some  measure,  beneficial  to  all, 
although  not  equally  so.  The  quantum  of  benefit  rests  in  the  dis- 
cretion of  the  assessors,  with  which  the  court  cannot  interfere. 
Who  are  to  be  comprehended  in  an  assessment,  depends  on  the 
principle  on  which  it  is  made ;  that  must  be  determined  by  a  sound 
construction  of  the  law,  applied  tc  the  fects.  It  does  not  rest  in 
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tUc  discretion  of  those  who  are  to  execute  the  law.  'The  superin-     Albany, 
tending  power  of  this  court  is  competent  to  establish  the  principle,  ^^2^,^^^  ^ 
and  compel  the  inferior  authority  to  be  governed  by  it ;  leaving  to      Lk  Rot 
its  discretion  the  manner  of  levying,  *and  the  amount  of  contribu-    m.     ^*  *^ 
lion,  to  be  exacted  from  each  individual.     It  is  no  answer  to  this  of  n.  itonk. 
view  of  the  subject,  to  say,  that  the  waters  which  are  now  carried        [*440] 
off  through  the  present  covered  common  sewer,  were  as  effectually 
carried  otf  by  the  open  drain  that  was  previously  used.     To  the 
inliabitants  on  the  hi^  ^rounds  it  may  not  be  material  in  what 
manner  the  water  is  discharged  into  the  river ;  but  when  streets 
are  paved,  the  water  descending  on   the  surface,  from  the  high 
ground,  must  necessarily  expose  those  in  the  valley  to  inconveni- 
ence and  injury.     It  being  the  common  right  and  duty  of  all,  to 
cause   the  water  to  be  conveyed  through   the   streets,   so  as  to 
occasion  as  little  injury  as  possible  to  the  inhabitants  near  it,  the 
expense  becomes  a  common  charge  on  all;  from  this  it  results, 
that  owners  of  lots  on  the  high  grounds,  are  benefited  by  a  sewer 
rendered  indispensably  necessary  to  protect  the  inhabitants  on  the 
low  grounds.     The  benefit  thereby  is,  that  those  on  or  near  Cctud 
street,  are  not  incommoded  or  annoyed  by  the  water.     This  pro- 
tection to  them,  is  a  discharge  of  the  duty  previously  existing,  and 
obligatory  on  the  whole  district,  and,  consequently,  those  owning 
property  in  the  district,  and  not  included  in  the  assessment,  are 
benefited  by  the  sewer. 

It  appears  that  the  regulations  of  the  city  for  carrying  the  water 
from  this  district  into  the  river,  through  Canal  street,  by  making  a 
common  sewer,  and  takixjig  the  ground  for  making  Canal  street, 
were  made  prior  to  1809 ;  that  this  street  was  laid  out  and  opened 
for  the  purpose  of  making  a  common  outlet  and  passage  way  for  the 
water,  and  as  a  substitute  for  the  original  outlet ;  that  the  expense 
and  cost  of  the  ground  purchased  for  forming  the  street,  was  as- 
sessed upon  the  owners  or  occupants  of  all  the  houses  and  lots, 
from  whence  it  was  supposed  the  water  was,  by  the  permanent 
regulation,  to  run,  and  be  received  into  the  common  sewer,  as 
being  benefited  thereby.  There  was  an  open  drain,  before  1815, 
through  Canal  street^  which  was  designed  merely  for  a  temporary 
purpose,  and  continued  until  the  covered  sewer  in  question  was 
made.  The  whole  of  the  proceeding  in  relation  to  Canal  street 
appears  to  be  one  continued  operation,  from  the  original  laying 
out,  buildinsj  the  sewer,  and  covering  it. 

*The  principle  of  assessment,  adopted  by  the  corporation,  in  [  *  441  J 
purchasing  the  ground  for  Canal  street,  I  consider  as  applicable  to 
this  case,  and  ought  to  have  been  pursued.  It  is  stated,  in  th^ 
return,  that  the  covered  sewer  was  constructed,  as  well  fbr  carrying 
off  the  waters,  as  for  correcting  the  nuisance,  which  existed  during 
the  time  the  drain  or  open  sewer  remained,  and  which  was  caused 
by  it ;  but  that  it  was  not  necessary  for  draining  off  the  water. 
Admitting  that  the  covered  sewer  became  necessary,  in  order  to 
correct  the  nuisance,  it  woidd  not  change  the  principle  of  assess- 
ment. The  permanent  regulations  respecting  this  district  required 
the  purr  hase  of  ground  and  a  common  sewer.  An  open  drain  was 
used  fof  several  years ;  it  was  found  materially  to  affect  the  health 
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and  comfort  of  those  whom  the  water  passed,  in  its  passage  to  the 
river :  to  remove  this  nuisance,  the  covered  sewer  was  built ;  the 
canal  was  a  part  of  the  plan  of  operations  for  this  section  or  district, 
and  made  for  the  benefit  of  all.  The  whole  district  were  bound  to 
make  it  as  litde  prejudicial  as  possible.  When  found  to  endanger 
the  health  of  the  inhabitants,  it  was  the  duty  of  all  to  contribute 
towards  the  expense  of  removing  it.  The  covered  sewer  was  con- 
structed for  that  purpose.  How  fer  the  nuisance  extended  does 
not  appear ;  its  removal  may  have  been  beneficial  to  the  whole 
district ;  but  I  do  not  rest  the  principle  on  that  ground ;  it  is 
enough  that  all  were  bound  to  protect,  to  a  reasonable  and  neces* 
sary  extent,  those  who  were  exposed.  When  grounds  owned  by 
various  individuals,  become  the  subject  of  regulation,  in  respect  to 
laying  out  streets,  and  making  improvements,  which  are  consider* 
ed  by  the  proper  authority  necessary  for  carrying  into  effect  the 
plan  adopted  for  a  particular  district,  as  a  whole,  regard  must  be 
had  to  the  rights,  privileges  and  advantages  of  every  part,  and 
all  are  liable  to  share  in  the  burthen  which  may  be  thrown  on  a 
part. 

We  are  clearly  of  opinion,  that,  by  a  just  construction  of  the  act) 
the  assessment  ought  to  have  been  made  upon  all  the  owners  or 
occupants  of  houses  and  lots  included  within  the  district,  designated 
on  the  map,  from  whence  the  water  flowed  into  the  sewer ;  and, 
consequently,  that  the  assessment  made  ought  to  be  set  aside  and 
vacated. 

Rule  accordingly. 


1*442] 


Austin  and  others  against  Bell,  late  Sheriff,  fcc. 


Though  a  THIS  was  an  action  of  trespass,  de  bonis  asportatis^  brou^t 
mg^''  crrcum-  og^inst  the  defendant,  who,  as  sheriff  of  New-York,  levied  on,  and 
sianccs,  may  took  away  certain  goods,  under  two  writs  of  ^.  fa.  against  Ely  ah  ^ 
ISie^crediuIr*  or  Joshua  and  Abraham  Secor,  in  favor  of  D.  R.  Lambert.  The  cause 
onesetofcredi-  was  tried  at  the  New- York  Sittings,  in  June,  1821,  before  Mr. 
Chief  Justice  Spencer.  The  taking  and  value  of  the  goods  were 
admitted. 

The  plaintiffs  claimed  title  to  the  goods  in  question  under  an 


lors,  to    anoth- 
er ;    and   in    a 
deed  of  assii 
ment      of 
propertv,        in 


i«i. 
his 


tnut,  for  crcd-  indenture  tripartite,  between  JE.,  /.  and  A.  Secor,  of  the  first  part, 
Mheduie,^  may  ^^^  plaintiffs,  of  the  sccoud  part,  and  the  creditors  of  the  Serors, 
reserve  out  of  named  in  a  schedule  annexed,  who^may  become  parties,  of  the 
t^a'^rtKJn"  third  part ;  bearing  date  the  20th  of  July,  1819,  whereby  the  Secort, 
for  the  support  then  merchants,  and  trading  under  the  firm  of  E.  Sccor  fy  Co.y 
famSjTforaJim-  assigned  to  the  plaintiffs  all  their  propeity,  either  joint  or  several, 
ited  time,  and  real  and  personal,  in   possession,  reversion  or  remainder,  (their 


the  shares  or  proportions  of  surh  rrediiors,  so  ncf^lecting-or  refusine  to  execute  the  deed,  should  be  paid  by  Uie 
mastees  to  the  assignor  himself,  the  deed  is  fraudulent  and  void,  under  the  statute  of  frauds,  (a) 

And  a  judj^ent  creditor,  who  had  refused  to  become  party  to  the  deed,  may,  before  the  t'.me  limited  for  the 
creditors  to  eome  in  and  execute  it.  take  the  property  or  the  debtor,  in  the  pos: 


.eculion,  and  sell  the  same  in  satisfaction  of  his  debt. 


possession  of  the  assignees,  by 
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wearing  apparel  and  household  furniture  excepted,)  and  also  the 
debts  and  demands  due  to  them^  either  jointly  or  severally,  and 
particularly  their  stock  in  trade  then  in  their  store.  No.  180  Broad- 
way ;  upon  trust,  that  the  grantees  shall  sell  the  estate  conveyed, 
and  collect  all  the  debts,  and  after  paying  themselves  the  expenses, 
and  for  their  services  in  the  execution  of  the  trust,  and  for  services 
in  endeavoring  to  obtain  the  discharge  of  the  grantors,  or  either  of 
them,  and  also  such  sums  as  the  grantees  may  be  obliged  to  pay 
E.,  SecoTy  (one  of  the  grantors,)  for  the  maintenance  and  support  of 
himself  and  his  family ,  until  the  first  day  of  May ^  1820,  not  exceed- 
ing  the  rafe  o/ 2,000  dollars  per  annum,  and  virhich  allowance  is  to 
cease,  after  all  the  creditors,  parties  of  the  third  part,  shall  have 
subscribed  these  presents,  or  after  the  grantors,  or  E.  Secor,  be 
discharged,  by  operation  of  law,  from  *all  his  debts,  then  that  the 
assignees  shall  pay  to  JE.  Secor  600  dollars,  for  the  purpose  of  pay- 
ing  off  small  accounts  for  family  expenses  of  himself  and  family,  or 
the  like  demands  against  either  of  the  grantors  ;  and  then,  out  of 
the  proceeds  of  the  assigned  property,  pay  all  the  debts  of  the 
grantors  specified  in  the  schedule  A.,  marked  first,  second,  third, 
fourth,  fifth  and  sixth  classes,  in  their  respective  order ;  those  in 
the  first  class  to  be  fully  paid,  with  interest,  and  so,  in  the  ordei^ 
giving  preference  according  to  the  classes;  provided,  that  the 
several  creditors  should,  on  or  before  the  1st  of  November  then 
next,  become  parties  to  the  assignment,  by  executing  the  same : 
and  upon  the  further  trust,  that  in  case  any  of  the  creditors  n.amed 
in  the  several  classes,  should  not,  within  the  time  limited,  become 
parties  to  the  assignment,  then  the  grantees  should  pay  to  the  grantors, 
the  proportion  of  such  of  the  creditors  who  neglect  or  refuse  to  exe- 
cute these  presents.  The  deed  contained,  also,  a  release,  to  be  exe- 
cuted by  all  the  creditors,  releasing  the  grantors  from  ail  demands 
on  them,  in  law  or  equity.  There  were  other  provisions  in  the  deed, 
which  it  is  not  necessary  to  take  notice  of  here. 

It  appeared,  that  Austin  fy  Andrews,  two  of  the  plaintiffs,  sent 
a  clerk  to  take  charge  of  the  store  occupied  by  E,  Secor  fy  Co.,  in 
October,  1819,  about  three  weeks  before  the  levy  was  made  by  the 
defendant ;  that  he  was  in  the  store  when  the  levy  was  made, 
and  that  the  store  had  been  shut  up  from  the  time  of  the  assign- 
ment until  within  three  weeks  before  the  levy.  That  the  object 
of  the  clerk's  going  to  the  store,  was  to  sell  the  goods  which  had 
been  assigned,  no  other  goods  having  been  put  in  the  store.  The 
goods  assigned,  consisting  of  carpeting,  were  those  levied  on  by 
the  defendant.  The  name  of  "  jB.  Secor  fy  Co,,  carpet  store," 
which  had  been  painted  on  the  store,  had  been  erased  before  the 
levy. 

Very  few  of  the  creditors  executed  the  assignment,  and,  among 
others,  D,  R.  Lambert  did  not  execute  it. 

The  defendant  gave  in  evidence  two  judgments  in  favor  of 
David  R.  Lambert,  against  E.  Secor  &r  Co,,  in  the  Supreme  Court, 
and  the  executions  issued  thereon.  The  first  was  on  a  promissory 
note  made  by  E.  Secor  Sf  Co,,  dated  *lst  of  December,  1818, 
payable  in  eight  months,  for  986  dollars  and  24  cents,  on  which 
judgment  was  docketed    October  22d,  1819.     The  other  was  on 
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two  notes,  of  a  like  date,  and  on  money  counts.  The  judgment 
was  docketed  October  18th,  1819,  for  3,913  dollars  and  27  cents. 
The  balance  on  both  executions  was  4,289  dollars  and  69  cents. 
One  execution  came  to  the  defendant's  hands  on  the  18th  of  Oct(y- 
ber^  and  the  other  on  the  22d  of  October^  1819,  by  virtue  of  which, 
the  carj>eting,  formerly  belonging  to  JE.  Secor  ^  Co.,  was  levied  on, 
in  the  store  before  occupied  by  them. 

The  plaintiffs  proved  that  they  took  possession  of  the  goods 
immediately  after  the  assignment ;  and  also  the  payment  of  six 
notes  drawn  by  E.  Sccor  ^  Co.,  and  endorsed  by  Austin  fy  An- 
drews for  the  said  JE.  Secor  fy  Co,,  and  which,  after  their  failure, 
Austin  ^  Andrews  bad  been  compelled  to  take  up,  amounting  to 
22,000  dollars,  and  also  several  checks,  leaving  a  balance  due 
Austin  fy  Andrews,  on  the  20th  of  July,  1819,  from  JS.  Secor  fy 
Co.,  of  33,881  dollars  and  6  cents :  and  it  was  admitted,  that  JB. 
Secor  ^  Co.  owed  Heard,  (the  other  plaintiff,)  at  the  time  of  the 
execution  of  the  assignment,  8,882  dollars  and  42  cents.  A  verdict 
was  taken  for  the  plaintiffs  for  4,289  dollars  and  69  cents,  subject 
to  the  opinion  of  the  court,  on  a  case  containiag  the  facts  above 
stated. 

S.  Ford,  for  the  plaintiffs,  contended,  that  the  assignment  by  the 
Secors  to  the  plaintiffs,  was  legal  and  valid.  The  law  permits  a 
debtor  to  prefer  one  creditor,  or  one  set  of  creditors,  to  another 
(Riggs  v.  Murray,  2  Johns.  Ch.  Jicp.  577.  and  S.  C.  Murray  v 
Riggs,  15  Johns.  Jiep.  571 — 583.  Estxvick  v.  CaUland,  5  Term 
Rep.  420.  Jackson  v.  homas,  4  Term  Rep.  166.)  In  Jackson  r. 
Lomas,  there  was  a  clause  in  the  trust  deed,  that  no  creditor  should 
take  any  part  u^ider  the  deed,  who  did  not  sign  a  release  of  the 
assignor ;  but  no  objection  was  made  to  the  deed  on  that  account. 
In  Rig^s  V.  Murray,  the  chancellor  says,  "  A  reservation  of  a  part 
of  the  mterest  to  himself,  (the  debtor^  as  in  Tarback  v.  Marbury, 
(2  Vernon,  510.)  and  in  Estwtck  v.  VaiUaud,  does  not  destroy  the 
provision,  in  respect  to  the  •residue,  though,  if  the  part  unreser\'ed 
be  deficient,  the  creditors  might,  perhaps,  apply  to  a  court  of  equity, 
for  the  residue."  Chief  J.  Thompson,  in  delivering  his  opinion,  in 
the  Court  of  Errors,  in  the  same  case,  (15  Johns.  Rep.  583.  585. 
588,  589.)  said,  it  was  a  well  established  principle,  both  in  law 
and  equity,  that  a  failing  debtor  has  a  just,  legal  and  moral 
right,  to  prefer  in  payment  one  creditor,  or  set  of  creditors,  to 
another.  That  a  reservation  by  the  assignors  of  a  part  of  the 
property  assigned  in  the  trust  deed,  .to  -their  own  use,  for  thek 
maintenance  and  support,  formed  no  objection  to  the  appropriation 
of  the  residue. 

Again ;  the  possession  and  legal  estate  in  the  property  assigned, 
bf^ing;  in  the  plaintiffs,  the  assignees,  a  residuary  interest  in  the 
a^siijnors  could  not  be  taken  and  sold  under  an  execution. 
( 'yi  f\','f{  V  Fyntaine  v.  Ferris,  5  Johns,  Rep,  335.  Rer,  in  Aid  oj 
Madf/ock,  v.  H^atfon,  3  Price^s  Ev.  Rep,  6.)  In  the  present  casa, 
the  deed  was  clearly  valid,  until  the  first  day  of  November,  the 
time  limited  for  the  creditors  to  come  in  and  sijorn  ♦he  deed,  until 
which  time  there  could  be  no  resulting  trust.  The  case  of  Jlyslap 
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T,  Clark,  (14  J  ohm.  Rep,  458.)  which  may  be  cited  on  the  other 
ifide,  is  distinguishable  from  the  present  case.  In  that  case,  there 
was  an  express  provision,  that  if  any  of  the  creditors  should  refuse 
to  sign  a  discharge,  the  whole  trust  was  to  be  Toid. 

Oakley f  contra.  The  statute  for  the  prevention  of  frauds  (sess. 
10.  ch.  44.  s.  1,  2.  1  ^.  JR.  Z#.  75)  (a)  expressly  declares,  that 
all  deeds  and  conveyances  of  goods  and  chatteb,  in  trust  for  the 
use  of  the  person  making  the  same,  shall  be  void,  and  of  no  eflect. 
In  the  deed,  in  the  present  case,  part. of  the  property  is  to  be  held 
to  the  use  of  the  assignors.  It  is  a  conveyance,  then,  pro  tantOy 
in  trust  for  the  use  of  the  grantor,  and  so  within  the  words  of  the 
first  section  of  the  statute.  A  conveyance  void  in  part,  by  statute, 
is  void  in  the  whole.     {Hyslop  v.  Ciark^  14  Johns.  Rep.  458.) 

Again;  it  is  provided,  that  if  any  creditor  refuses  to  sign  and 
discharge  the  assignors,  then  the  assignees  are  to  pay  his  share  to 
the  assignors,  not  to  the  other  creditors.  Another  *feature  in  this 
assignment  is,  that  no  creditor  is  to  be  benefited  by  it,  tmless  he 
discharges  the  debtor.  This  is  an  attempt  to  coerce  the  creditors 
to  release  the  debts  due  to  them ;  but  the  law  recognizes  no  as- 
signment which  is  not  absolute  and  unconditional.  The  case  of 
Hyslop  V.  Clarky  which  was  admitted,  in  Murray  v.  Riggs^  in  the 
Court  of  Errors,  to  be  good  law,  is  directly  in  point,  and  decisive 
of  the  present  case.  In  the  case  of  Estwick  v.  Caillaudy  (5  Term 
Rep  420.  S.  C.  2  Ansth.  Rep.  381.)  the  assignment  was  of  a  part 
only  of  the  debtor's  estate,  and  the  assignor  had  offered  to  pay 
the  creditor  out  of  other  property.  That  case  shows  merely  that 
a  debtor  may  lawfully  assign  part  of  his  estate,  for  the  benefit  of 
particular  creditors,  if  he  has  property  enough  leil  to  pay  his  other 
creditors.  There  was  no  creditor,  in  that  case,  to  be  defrauded. 
In  Burd  v.  Smith,  (4  Dallas^  76.)  the  assignment  was  held  void, 
\>n  the  ground,  that  there  was  a  resulting  trust,  in  case  of  a  dis- 
sent of  any  of  the  creditors,  for  the  benefit  of  the  debtor  himself. 
In  Murray  v.  Riggs,  the  only  point  to  be  decided,  was,  whether  a 
deed,  with  a  povf^r  of  revocation,  was  valid.  Chief  Justice 
TTiompson  rests  his  opinion  on  the  validity  of  the  last  assignment 
The  respondents,  in  that  case,  were  not  judgment  creditors  pur 
suin^  their  legal  remedies ;  and  the  assignment  might  be  consid- 
ered valid,  until  a  judgment  creditor  appeared,  seeking  to  enforce 
his  legal  remedy  against  the  deed,  as  was  the  fact  in  Hyslop  v. 
Clark  Here  are  judgment  and  execution  creditors.  In  Pickstock 
v.  Lysier,  (3  Maule  fy  Seliv.  371 — 376.)  the  court  rely  on  the  fact, 
tliat  there  was  no  stipulation  for  the  benefit  of  the  assignor  him- 
self, but  all  his  property  was  fa'urly  to  be  distributed  among  all  his 
creditors. 

jPjo/,  in  reply,  commented  on  the  cases  which  had  been  cited, 
and  insisted,  that,  according  to  the  doctrine  laid  down  in  Murray 
Y.  Riggs,  the  assignment  in  this  case  was  legal  and  valid. 

Spencer,  Ch,  J.,  delivered  the  opinion  of  the  court.  The  ques- 
4ion  here  is,  whether  the  assignment  by  E.  Secor  Sf  Co.  \s  fraudu- 
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lent,  as  regards  Lambert  and  the  other  creditors  *who  did  not 
becomr  parties'  to  the  assignment,  by  subscribing  the  same,  and 
who  must,  therefore,  be  regarded  as  disagreeing  to  it.  The 
grounds  on  which  the  assignment  is  supposed  to  be  legally  fraud- 
ulent are,  that  it  contains  stipulations,  reserving  such  sums  as  may 
be  necessary  to  defray  the  expenses  of  defending  suits  at  law  or 
equity,  against  the  assignors,  in  relation  to  the  trust  created ;  and 
for  services  in  obtaining,  or  endeavoring  to  obtain,  the  discharge 
of  the  assignors  from  all  their  debts ;  and  also  such  sums  of  money 
as  the  trustees  may  be  obliged  to  pay  to  E.  Sccor,  for  the  support 
of  himself  and  fiunily,  until  the  first  of  May,  1820,  not  exceeding 
the  rate  of  2000  dollars  per  annum ;  and,  also,  because,  with  re* 
spect  to  such  creditors  as  should  not  assent  to  the  assignment,  by 
becoming  parties  thereto,  and  executing  the  same,  by  the  first  day 
of  November f  1819,  that  the  trustees  should  pay  to  the  assignors 
the  proportion  of  such  creditors  as  should  neglect  or  refuse  to 
execute  the  deed. 

The  case  of  Murray  v.  Rtg^s  and  others,  decided  in  the  Court 
of  Errors,  (15  Johns.  Rep.  511?)  bears  upon  some  of  the  objections 
made  to  this  assignment.  It  appears  that  a  majority  of  the  court 
concurred  in  the  opinion  delivered  by  Chief  Justice  Thompson  ; 
and  that  the  decree  of  the  Court  of  Chanrery  was  reversed,  on 
the  ground  that  the  assignment  of  the  31st  of  May^  1800,  was 
legal  and  valid.  We  are  bound  by  that  decision,  whateyef  our 
private  opinions  may  be,  as  to  its  accuracy  or  polidity.  In  that 
case,  one  of  the  appointments  and  reservations  in  the  trust  deed 
of  the  dlst  of  May,  1800,  was,  that  the  trustees  should  pay  out  of 
the  proceeds  of  the  property  assigned,  towards  the  support  of  the 
grantors,  from  the  28th  of  AfarcA,  1798,  until  they  should  be  re- 
spectively discharged  irom  their  debts,  or  until  one  year  after  they 
should  be  discharged  by  law,  a  sum  not  exceeding  2000  dollars  a 
year,  for  each  of  the  grantors.  As  to  this  reservation,  the  chan- 
cellor was  of  opinion,  on  the  authority  of  Esiwick  v.  CaiV<nidy  (5 
Term  Rep.  420.)  that  it  did  not  destroy  the  provision  in  respect 
to  the  residue ;  and  he  intimates  an  opinion,  that  if  the  part  not 
reserved  was  deficient,  the  creditors  might  apply  to  a  couw  of 
equity  for  the  residue.  ^2  Johns.  Ch.  Rep.  580.)  In  this  part  of 
the  chancellor's  opinion,  Chief  Justice  Thompson  concurred.  This, 
*then,  puts  an  end  to  the  objection  made  to  this  assignment,  as 
to  a  reservation  out  of  the  trust  property,  of  a  support,  for  a  lim- 
ited time,  for  one  of  the  assignors ;  and  it  is  equally  decisive  o/ 
the  other  objections,  as  to  the  provision  for  defraying  the  expenses 
of  suits  against  the  assignors  in  relation  to  the  trust,  and  for  ex- 
penses in  endeavoring  to  obtain  their  discharge;  for  they  fall 
within  the  same  reason  I  will  merely  remark,  that  the  case  of 
Estmck  V.  Caillaud  was  decided  on  the  ground,  that  although 
Lord  Abingdon  had  not  assigned  all  his  property,  it  appeared  that 
he  reserved  enough  to  satisfy  the  particular  creditor,  who  sought 
to  set  aside  the  assignment,  and  that  the  other  creditors  bad,  for 
many  years,  acquiesced  in  it. 

In  the  case  of  Murray  v.  Rigg^  and  others,  there  was  a  pro- 
vision in  the  assignment  of  the  31st  of  May.  1800  that  the 
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assignees  should  hold  the  balance  of  trust  property  subject  to  the 
farther  order  of  the  assignors,  and  that  the  creditors'  who  should 
not,  in  one  year,  accept  of  the  conditions,  or  who  should  know- 
ingly embarrass  the  objects  of  the  assignment,  should  be  forever 
excluded  from  any  share  under  the  assignment.  The  only  re- 
maining question,  is,  whether  the  stipulation  reserving  to  the 
assignors  the  proportions  of  such  of  the  creditors  as  neglected  or 
refused  to  execute  the  assignment  by  the  first  day  of  riavember, 
1819,  renders  it  fraudulent  and  void.  In  this  case,  Lambert  sued 
out  his  executions,  and  levied  on  the  property  assigned,  a  few  days 
before  the  first  day  of  November,  1819.  The  diflerence  between 
the  provision  in  the  deed  of  the  31st  of  May,  1800,  in  the  case  of 
Murray  v.  Riggs,  and  the  provisions  of  this  deed,  is  this ;  in  the 
former  case,  die  creditors  who  refused,  for  one  year,  to  accept  of 
the  conditions,  or  who  should  embarrass  the  objects  of  the  assign- 
ment, were  forever  excluded  from  any  share ;  but  it  was  not  pro- 
vided that  the  shares  to  which  they  would  have  been  entitled,  by 
accepting  the  conditions,  should  revert  or  result  back  to  the 
assignors  ;  But,  in  this  case,  instead  of  throwing  the  distributive 
shares  of  such  as  refused  to  execute  the  assignment,  into  the 
general  mass,  for  the  benefit  of  all  the  creditors,  it  is  expressly 
reserved  to  the  assignors  themselves.  In  the  case  of  Murray  v. 
Miggs,  Chief  Justice  Thompson  observed  "  For  any  thing  *that 
appears,  all  the  creditors  of  Robert  Murray  fy  Co.  (the  grantors) 
were  satisfied  with  the  assignment,  and  the  provision  there  made 
for  the  payment  of  their  debts."  He  went  on  to  say,  ''  This  is  an 
important  feature,  in  which  this  case  is  distinguishable  from  that 
of  Clark  and  HysIopJ^  In  the  case  of  Hyslop  v.  Clark  and  others, 
(14  Johns,  Rep.  453.)  the  assignment  contained  a  provision,  that 
if  any  of  the  creditors  should  refuse  to  give  the  assignors  a  dis- 
cbarge from  Iheir  entire  debts,  then  the  trust,  providing  for  the 
payment  of  the  scheduled  creditors  ratably,  should  cease  and 
become  void,  and  the  trustees  were  directed  not  to  execute  it; 
and,  in  that  event,  the  deed  further  provided,  that  the  trustees 
should  hold  the  property  assigned  in  trust,  in  the  first  place,  to 
pay  the  debt  due  to  Robert  Hyslop  fy  Co.,  and  then  to  pay  the 
avails  of  the  assigned  property  to  such  of  the  creditors  as  the  as- 
signors should  appoint ;  and  upon  the  further  trust,  in  any  event, 
that  the  overplus  should  be  paid  to  the  assignors.  The  case  of 
Hyslop  v.  Clark  was  decided  in  October  term,  1817,  and  the  case 
of  Murray  v.  Riggs,  in  February,  1818.  Chief  Justice  Thompson 
assented  to  the  decision  in  Hyslop  v.  Clark,  and  it  cannot  be  ad- 
mitted, that  he  intended  to  overrule  that  case,  by  any  thing  he 
said  in  the  case  of  Murray  v.  Riggs.  The  contrary,  in  truth, 
appears,  from  his  distinguishing  between  the  two  cases,  as  has 
already  been  mentioned.  Mr.  Justice  Van  Ness,  who  delivered 
the  opinion  of  the  court,  in  Hyslop  v.  Clark,  considered  that  part 
of  the  deed  which  declared  the  trust  void,  on  the  refusal  of  the 
creditors  to  give  releases,  and  which,  in  that  event,  directed  the 
avails  of  the  property  to  be  paid  to  such  of  the  creditors  as  the 
assignors  should  appoint,  as  an  attempt  on  the  part  of  the  debtors 
to  place  their  property  out  of  the  reach  of  their  creditors,  and  to 
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retain  the  power  to  give  preference  to  creditors,  at  opme  future 
period.     That  it  was,  also,  one  object  to  coerce  the  creditors  to 
acquiesce  in  the  terms  offered  them,  and  that,  therefore,  that  part 
of  the  assignment  was  void  under  the  statute  of  frauds ;  and  that, 
being  void  in  part,  as  against  the  provisions  of  a  statute,  it  was 
void  in  toto ;  and  in  this  opinion  the  court  unanimously  concurred. 
Now,  I  cannot  perceive  any  material  distinction  between  the  case 
of  Hyshp  V.  Clark  *and  the  one  before  us,  unless,  indeed,  it  be 
that  this  is  a  stronger  case  of  legal  fraud.     In  this  case,  on  a  re- 
fusal by  any  of  the  creditors  to  execute  the  assignment,  their 
shares  in  the  division  of  the  property  assigned  were  to  revert  to 
the  assignors.     In  other  words,  it  wasto  be  at  their  absolute  dis* 
posal,  to  ftpply  to  their  own  use,  or  to  pay  to  their  creditors,  as 
they  pleased.    This  is  not  only  an  attempt  to  coerce  creditors, 
and  to  place  the  property  beyond  their  reach  on  execution,  but  it 
is  the  reservation  of  property  which  ought  to  have  been  devoted 
to  the  payment  of  their  debts,  to  their  own  private  benefit  and 
Without,  in  the  least,  impugning  the  doctrine,  that  a  man 


use. 


in  debt  has  a  right  to  give  a  preference  to  creditors,  I  am  bound 
to  say,  that  a  deed  which  does  not  fairly  devote  the  property  of  a 
person,  overwhelmed  with  debt,  to  the  payment  of  his  creditors, 
but  reserves  a  portion  of  it  to  himself,  unless  the  creditors  assent 
to  such  terms  as  he  shall  prescribe,  is,  in  law,  fraudulent  and  void, 
as  against  the  statute  of  frauds,  being  made  with  intent  to  delay, 
hinder,  or  defraud  creditors  of  their  just  and  legal  actions.  la 
Staving  v.  Brinkerkoff,  (5  Johns.  CA.  Rep.  329.  332.)  this  prin 
ciple  is  fully  adopted  and  recognized.  The  case  of  Burd  v.  Smithy 
(4  Dallas^s  Rrp.  76.)  is  expressly  in  point.  In  that  case,  JIT  r/en- 
achany  being  overwhelmed  with  debt,  but  having  a  large  pro{)erty 
in  possession,  and  many  suits  depending  against  him,  made  an 
assignment  of  his  property  to  trustees.  One  of  the  trusts  was  to 
pay  ratably,  to  such  of  the  creditors  as  should,  in  writing,  agree 
to  accept  the  same,  within  nine  months  after  the  date  of  the  as- 
signment, and  to  pay  to  STCienachan  the  proportion  of  all  such 
creditors  as  should  not  signify  th^r  acceptance,  within  the  speci- 
fied time,  to  the  intent,  that  he  might  therewhh  compound  with 
and  satisfy  such  creditors.  On  the  ground,  among  others,  that 
the  deed  contained  a  rCFulting  trust  to  the  grantor,  thereby 
placing  the  dissenting  creditors  in  his  power,  and  thnt  this  was  a 
badge  of  fraud,  the  majority  of  the  court  pronounced  the  deed  to 
be  fraudulent  and  void. 

The  only  remaining  question  is,  whether,  as  the  property  as- 
signed wart  levied  on  before  the  time  limited  for  the  creditors 
to  signify  their  assent,  by  executing  the  deed,  the  deed  was 
not  operative  and  valid  until  after  the  first  of  November;  *and 
if  so,  then,  whether  the  levy  and  seizure  can  be  justified.  In  the 
case  of  Burd  v.  I^mithy  the  assigned  property  was  sold  by  a  cred- 
itor within  the  nine  months  allowed  to  the  creditors  to  signify 
their  acceptance.  Though  the  objection  in'as  taken  on  the 
argument,  that  M*  Clenachan  had  nothing  but  a  contingent  in- 
terest in  the  property  assigned,  yet  the  court  held,  uiat  the 
title  of  the  purchaser  under  the  judgment  was  good.  In  the 
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case  of  Hyslop  v.  ClarJc,  no  time  was  limited  within  which  the     ALBANY, 
creditors  were  to  assent,  and  Clark  had  dissented.     The  attention  ^J^li^^. 
of  the  court  was  not,  therefore,  pointedly  called  to  the  considera-        adams 
tion  of  the  question  now  presented.     Lambert,  by  suing  E.  Secot^^  ^• 

Co.,  and  by  issuing  executions  on  his  judgments,  had  definitively 
made  his  election,  and  taken  his  stand,  not  to  come  in  under  the 
assignment,  nor  to  execute  it ;  therefore,  as  regards  him,  he  is  in  the 
situation  of  a  creditor  refusing  to  execute  the  assignment,  and  able 
to  make  the  objection,  as  well  before  as  after  the  first  of  Novem-  • 

htr,  1819,  that  it  is  void.  The  case  otWilkts  fy  Fontaine  v.  Ferris 
(5  Johns.  Rep,  344.)  is  referred  to,  as  containing  a  doctrine  that 
invalidates  the  lien  in  this  case.  The  court  there  say,  that  Che- 
riot  might  have  a  resulting  trust,  after  the  purposes  for  which  the 
assignment  was  made  were  satisfied,  and  that  such  residuum  of  in- 
terest was  not  the  subject  of  sale  on  aji.fa.;  but  the  court  had, 
in  the  same  case,  decided  that  the  assignment  was  valid.  Where 
the  assignment  itself  is  void,  as  against  a  statute,  and  where  the 
creditor  takes  the  property  on  execution,  which  that  assignment 
intended  to  convey,  he  takes  no  residuum,  nor  equitable  interest  of 
the  assignors,  but  he  takes  property  belonging  to  his  debtors,  the 
title  of  which  never  passed  from  them  to  their  assignees.  The 
effect  of  our  opinion  will  be  to  give  to  one  of  the  creditors  an  en- 
tire satisfaction  of  his  debt,  while  others  equally  meritorious,  may 
go,  either  wholly  or  partially,  unpaid.  But  the  law  serves  those 
who  are  vigilant ;  and  the  creditor  who  has  first  obtained  judg- 
ment and  execution  reaps  the  fruits  of  his  vigilance.  The  prefer- 
ence which  the  plaintiffs  have  lost,  and  Lambert  has  acquired,  may 
be  attributed  to  the  plaintiffs'  indiscretion,  in  assenting  to  become 
trustees  in  a  deed,  which  the  policy  of  the  law  must  condemn. 

Judgment  for  the  defendant. 


I 


*Adam3  &  Barnum  against  Foster  &  Lawrence.  [•452] 

IN  ERROR,  on  certiorari  to  the  General  Sessions  of  the  Peace  After  an  or- 
of  the  county  of  PranJclin.  From  the  return  to  the  certiorari,  it  movdofa^paa^ 
appeared,  that  there  was  an  appeal  to  the  Court  of  Sessions,  from  {^^  ^^  ^ 
the  order  of  removal,  made  by  two  justices  of  the  peace,  of  the  town  of  p., 
the  town  of  Bangor ^  on  the  2d  of  May,  1821,  by  which  they  [{^j^J^JI^  ^^"°^ 
adjudged  Cunis  Potter,  a  pauper,  to  be  legally  settled  in  the  sick  to  be  re- 
town  of  Dicfccnsoni  and  directed  any  constable,  &c.  to  remove  him  "JfJ^^  ^j^ 

in  B.f  so  that 
dw  order  wtui  not  exeeated;  and  the  town  of  B.  bad  taken  no  measures  under  the  16tb  itection  of  the  ''act  for 
ibe  relief  aad  settlement  of  the  poor/'  (seas.  SS.  ch.  78.  1  N.  R.  L,  279.)  (a)  against  the  town  of  D.  to  enforce, 
by  warrant,  the  payment  of  the  expense  of  maintaining  the  pauper  in  his  sicknesSi  and  of  his  funeral,  though  a 
notice  had  been  eivcn  bj  the  overseers  of  0.  to  the  overseers  of  !>.,  for  that  purpose:  Htldj  that  the  over- 
leeri  of  DL,  not  bemg  aggrieved  by  the  order  or  notice,  within  the  meaning  of  the  act,  no  appeal  would  lie  to 
the  SeatWHS, 

A  lather,  who  has  acquired  a  legal  settlement  m  a  town  cannot,  by  any  deed,  release,  or  act  of  emancipa^ 
tioa.  diwBt  his  son,  who  has  not  arrived  at  111,  nor  acquired  a  settlement  for  himself,  of  Ins  ri^ht  of  settlement, 
rf<iini<4  from  bis  lather:  thoocfa  the  son,  since  such  deeid  of  emancipation,  had  not  resided  in  ius  fatlier's  ftmily, 
but  bad  acted,  in  alt  things,  for  himself,  and  worked  entirely  for  his  own  benefit 

(a)  1  Rev.  Stai.  612 
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from  B.  to  D.     At  the  time  of  making  the  order,  the  pauper  waa 
sick  and  lame,  and  it  was  found,  that  he  could  not  be  rem^red, 
without  injury  to  his  health.     On  the  fourth  of  May^  after  the  order 
w<^s  made,  Adams  and  Bamum^  overseers  of  the  poor  of  Bangor, 
served  on  Foster  and  JLaxcrencCy  overseers  of  the  poor  of  Dickenson^ 
a  notice,  in  writing,  of  the  name  and  circumstances  of  the  pauper, 
and  requesting  them  to  take  care  of,  relieve  and  maintain  him 
during  his  illness,  and  to  provide  for  his  funeral,  in  case  he  should 
die  in  Bangor,  pursuant  to  the  provisions  of  the  16th  section  of 
the  ^'  act  for  the  relief  and  settlement  of  the  poor,"  passed  April 
13,  1813  ;  and  also  a  copy  of  the  order  of  removal,  with  an  en- 
dorsement thereon,  signed  by  the  justices  and  one  of  the  overseers 
of  B.,  expressing  their  opinion,  that  the  pauper  could  not  be  re- 
moved, on  account  of  his  health.   *The  pauper  was  not  removed 
under  the  order,  but  died,  in  July  following,  a  charge  on  the  town 
oi' Bangor.     A  warrant  of  distress  was  issued   against  Thomas 
Oakes,  late  overseer  of  the  poor  of  X).,  and  one  of  the  predeces- 
sors of  Foster  and  Lawrence,  for  neglecting  to  provide  for  the 
pauper,  after  due  notice  for  that  purpose;  from  which  warrant, 
Oakes,  *"as  late  overseer  of  the  poor  of  X).,"  appealed,  on  the 
ground  that  the  pauper's  last  legal  settlement  was  not  in  X>.     And, 
on  the  2^d  of  September,  1821,  Foster  and  Lawrence,  also,  appealed 
to  the  Sessions,  and  both  appeals  were  entered  at  the  October  ses- 
sions, at  the  same  time.     The  appellees  moved  to  quash  the  first 
appeal,  on  the  ground,  that  the  order  of  removal  had  never  been 
executed,  and  the  pauper  died  before  the  prosecution  of  the  appeal ; 
but  the  court  denied  the  motion,  and  the  appeals  came  on  to  be 
heard,  at  the  January  sessions,  in  1822.  The  appellees  again  moved 
to  quash  the  appeal,  on  the  ground  before  stated,  but  the  motion 
was  overruled  by  the  court.     On  the  trial  before  the  Sessions,  it 
was  proved,  that  the  town  of  D.  formerly  included  within  its  limits 
what  now  constitutes  the  present  towns  of  D.  and  B.     That  by 
an  act  of  the  legislature  of  the  15th  of  June,  1812,  the  town  of  D. 
was  divided,  and  a  part  thereof  erected  into  a  new  town,  by  the 
name  of  Bangor.     The  pauper  was  the  son  of  Andrew  Pottery  and 
was  of  age,  in  September,  1819.     He  never  acquired  any  settle- 
ment for  himself.     In  1811,  the  father,  with  his  family,  including 
the  pauper,  resided  on  a  farm  in  the  town  of  D.,  in  that  part  of 
it  which  is  now  included  in  the  town  of  B.     The  father  was 
assessed  for  the  farm  in  1811,  and  paid  the  tax  in  the  winter  fol- 
lowing, and  continued  to  reside  upon  the  farm,  after  the  division 
of  the  town  of  D.,  until  the  winter  of  1813,  when  his  wife  and 
children,  including  the  pauper,  removed  to  the  town  of  JD.,  to  re- 
side with  another  son  of  Andrew  P.,  who  continued  in  the  town 
of  J?.,  where  he  worked  the  two  following  years,  and  was  assessed 
and  paid  a  tax  in  B.  in  1815.     In  the  spring  of  1816,  Andrew  P.y 
also,  removed  to  the  town  of  D.,  where  he  lived  with  his  family, 
upon  a  lot  of  land,  for  which  he  was  assessed  and  paid  a  tax  to 
the  collector  of  D.     On  the  23d  of  July,  1816,  Andrew  P.  exe- 
cuted to  his  son,  the  pauper,  a  deed,  by  which,  in  consideration  of 
fifty  dollars,  he  released  to  hijn  all  the  right,  &c.  which  he,  A.  JP-, 
had,  or  might  have,  to  his  labor  and  services,  until  he  should  arrive 
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at  the  age  of  twenty-one  years,  and  giving  him  full  power  and 
license  to  act,  in  all  things,  for  himself,  &c.  It  was  proved,  that, 
at  the  time  this  instrument  was  executed,  the  son  lived  with  *one 
Clarkf  who  paid  the  fifty  dollars,  mentioned  in  the.  deed,  for  him. 
The  son  had,  for  two  years  before,  worked  for  himself,  in  different 
places,  and  after  the  execution  of  the  instrument,  went  into  Fer- 
mant^  where  he  remained  for  more  than  two  years,  when  he  re- 
turned to  D.  and  lived  with  a  brother,  and  worked  on  a  piece 
of  land  of  his  own ;  but  soon  after  returned  to  Vermont,  where 
he  continued  until  the  spring  or  summer  of  1819,  when  he  re- 
turned to  JD.,  being  sick  and  unable  to  work.  He  boarded  some 
weeks  with  a  brother,  ^t  Bangor ^  and  sometimes  with  another  broth- 
er, at  Fort  Covington,  until  the  winter  of  1821,  when,  being  in  Ban- 
gor, he,  by  reason  of  his  sickness  and  lameness,  became  chargeable 
to  that  town.  After  the  execution  of  the  instrument  above  men- 
tioned, the  pauper  never  resided  with  his  father,  who  no  longer 
exercised  any  control  over  him ;  nor  did  he  claim  or  receive  any 
part  of  his  earnings. 

The  Court  of  Sessions  quashed  the  order  of  removal,  and  ad- 
judged the  overseers  of  the  town  of  J5.  to  pay  to  the  overseers  of 
the  town  of  D.  27  dollars  and  17  cents,  for  the  costs  of  the  appeal.. 

On  the  return  of  the  certiorari,  Adam$  and  Bamum  assigned 
for  error,  that  the  Court  of  Sessions  allowed  Foster  and  Lawrence 
to  prosecute  and  sustain  the  appeal,  after  it  was  admitted,  that  the 
order  of  removal  had  never  been  executed,  by  removing  the  pau- 

Cer  to  the  town  of  D.,  and  after  it  was  admitted,  that  he  died 
efore  the  commencement  of  the  appeal,  when  they  could  not  be 
aggrieved  by  the  order ;  and  because  the  appeal  ought  to  have 
been  dismissed,  on  the  motions  made  by  the  appellees,  &c.     Fos- 
ter and  Lawrence  joined  in  error. 
The  cause  was  submitted  to  the  court  without  argument. 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court. 

The  order  of  removal  was  made  under  the  seventh  section  of  the 
act ;  but  it  never  was  carried  into  effect.  As  the  pauper  died,  before 
notice  of  an  appeal,  it  appears  to  me  the  town  of  Dickenson  was 
not  aggrieved,  and,  therefore,  the  order  could  not  be  the  subject  of 
an  appeal.  There  could  be  no  grievance  to  the  town,  to  which 
the  order  of  removal  was  *made,  until  it  was  executed.  It  is  evi- 
dent, that  the  overseers  of  Bangor  intended  to  abandon  the  order ; 
for  two  days  after  it  was  made,  they  gave  notice  under  the  sixteenth 
section  of  the  act,  requiring  the  overseers  of  Dickenson  to  provide 
for  the  pauper  as  a  sick  person,  unable  to  be  removed.  It  is  true, 
they  served  a  copy  of  the  order  of  removal  with  the  notice,  but 
this  was  of  no  avail ;  the  respondents  were  not  bound  to  take 
notice  of  it.  If  it  is  considered  as  an  adjudication,  which  the 
overseers  of  Bangor  might  adopt,  as  laying  the  foundation  for  a 
warrant  to  distrain  and  sell  the  goods  and  chattels  of  the  overseers 
neglecting  to  provide  for  the  pauper,  still  an  appeal  was  premature. 
No  steps  have  been  taken  by  Bangor  to  compel  payment,  and, 
non  constat,  that  they  ever  will  take  any.  The  town  of  Dickenson 
has  never  been  aggrieved  on  this  account.    Whenev(;r  the  town 
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o(  Bangor  takes  measures  to  enforce  the  payment  for  expenses  in- 
curred, by  warrant,  then  an  appeal  will  lie ;  but  not  before.  Put- 
ting the  order  out  of  question,  it  will  not  be  pretended,  that  an 
appeal  would  lie  from  the  notice  merely ;  for,  although  the  statute 
directs  a  notice,  yet  it  presupposes  an  adjudication,  as  to  the  settle- 
ment, to  be  made  before  a  warrant  issues  to  compel  payment. 
(^Voorhes  v.  Whipple,  7  Johns.  Hep,  94.)  On  the  preceding 
grounds  the  appeal  ought  to  have  been  dismissed. 

But  admitting  the  appeal  was  properly  before  the  court,  was  the 
settlement  of  the  pauper  in  Bangor  1 

The  town  of  Dickenson  was  divided,  on  the  15th  of  June,  1812; 
previous  to  that  time,  it  included  the  territory,  which  constitutes 
the  present  toums  of  Dickenson  and  Bangor,  Cyrus  Potter,  the 
pauper,  was  twenty-one  years  old  in  September,  1819;  he  was  the 
son  of  Andrew  Potter,  and  never  gained  a  settlement  for  himself. 

In  1811,  tlie  pauperis  father  resided  on  a  farm  in  that  part  of 
Dickenson  which  is  now  included  in  Bangor,  and  was  assessed  in 
that  year,  and  paid  taxes.  After  the  division  of  the  towns,  he 
continued  in  Bangor,  and,  in  1815,  was  assessed,  and  paid  taxes. 
In  1816,  he  removed  to  Dickenson,  was  there  assessed,  and  paid  a 
tax  in  that  year. 

On  the  23d  of  July,  1816,  Andrew  Potter  executed  to  the  pauper 
a  writing  for  the  consideration  of  50  dollars,  whereby  ♦he  released 
all  claims  to  his  services  until  the  age  of  twenty-one.  At  this  time, 
the  pauper  lived  with  one  Clark.  He  afterwards  went  to  Vermont, 
where  he  remained  upwards  of  two  years ;  then  returned  to  Dicken- 
son, where  he  remained  a  few  weeks.  After  this  he  returned  to 
Vermont,  and  came  back  in  1819,  and  boarded  with  his  brother, 
at  Bangor,  until  1821,  when  he  beccmie  chargeable  to  that  town. 
After  the  execution  of  the  writing,  he  never  resided  with  his  father, 
nor  returned  to  his  house,  except  a  few  times,  on  a  visit,  when  he 
remained  a  day  or  two  at  a  time* 

The  pauper's  father  gained  a  settlement  in  Dickenson,  having 
been  assessed  and  paid  taxes  in  that  town  for  two  years.  7%e 
eleventh  section  of  the  poor  act,  directing  the  manner  of  dividing 
the  poor,  and  by  whom  any  poor  person,  who  has  gained  a  settle- 
ment, and  becomes  chargeable,  shall  be  supported,  does  not  affect 
this  question ;  for  the  father  did  not  gain  a  settlement  until  after 
the  division  of  the  town  of  D.  The  instrument  relied  on  as  an 
emancipation  is  a  nullity.  The  father  could  not,  by  such  an  act, 
divest  the  right  of  a  derivative  settlement.  The  cases  in  which  an 
emancipation  takes  place,  have  been  always  decided  on  the  circum- 
stances of  the  son^s  being  twenty-one,  or  married,  or  having  gained  a 
settlement  in  his  own  right,  or,  as  in  the  case  of  a  soldier,  having  con- 
tracted a  relation  whiat  was  inconsistent  with  the  idea  of  his  being 
in  a  subordinate  situation  in  his  father* s  family,  (3  Term  Rep. 
356.     Rex  v.  Wilton,  Burr.  S.  C.  270.     1  Strange,  438.  831.) 

We  are,  therefore,  of  opinion,  that  the  pauper  was  settled  in 
Dickenson,  and  that  the  order  of  the  Court  of  Sessions  be  reversed. 
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Order  of  Sessions  reversed. 
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*Barker  against  The  People.  .  barker 

V. 

Ths  PeopZiE 

IN  ERROR  to  the  General  Sessions  of  the  Peace  in  the  city  of 
KeiD'YorTc.  From  the  return  to  the  writ  of  error,  it  appeared,  that  goMi^s**^dadU 
Jacob  Barkery  the  plaintiff  in  error,  in  February,  1822,  was  indict-  \mg,  passed 
cd  at  the  General  Sessions,  for  sending  a  challenge  to  David  iStM»M«.  4o! 
Rogers,  to  fight  a  duel.  The  indictment  contained  five  counts ;  ch.  '  i.)  '  (aj 
the  four  first  counts  were  founded  on  the  act,  passed  the  5th  of  ^^^  ^*^1 
November,  1816,  entitled,  "  An  act  to  suppress  duelling,"  (sess.  son  convicted 
40.  ch.  1.)  which  declares,  that  if  any  person  shall  challenge  ^othefioT^ 
another  to  fight  a  duel,  &c.,  or  shall  accept  a  challenge  to  fight  a  a  duel,  &c., 
duel,  &c.,  or  shall  be  the  bearer  of  a  challenge,  &c.,  such  person  ca*p2ble  of  hold- 
shall  be  deemed  guilty  of  a  public  offence ;"  and,  being  convicted  in?»  or  be'm^ 
tliereof,  shall  be  incapable  of  holding  or  being  elected  to  any  post  S^t^of  *prSi[ 
of  profit,  trust  or  emolument,  civil  or  military,  under  this  state."  trast,  or  emoi- 
A  nolle  prosequi  was  entered  on  the  fifth  couftt.  The  plaintiff  in  Tffiyf  undeJ 
error  was  tried  on  the  indictment,  at  the  Greneral  Sessions,  in  May  this  state/'  is 
last,  and  convicted.  And  the  court  below,  thereupon,  gave  judg-  ^d  a  convic- 
ment,  that  "  he  be  incapable  of  holding,  or  being  elected  to  any  tion  and  judr- 
post  of  profit,  trust  or  emolument,  civil  or  military,  under  the  state  IScStion^^'Scter 

of  NeW'York.  it,    are,   there- 

fore, legal  and 

The  plaintiff  in  error,  in  proper  person,  submitted  the  following  ^^^^' 
questions ;  1-  Whether  the  act  under  which  he  was  convicted,  was 
not  contrary  and  repugnant  to  the  constitution  of  the  state,  then 
existing.     (Sec.  1.  9.  13.  33.) 

2.  Whether  the  act  was  not  repugnant  to  the  constitution  of 
the  United  &ates.     (Art.  YIII.  of  the  Amendments.) . 

3.  Whether  it  be  not  repugnant  to  the  new,  or  amended  con- 
stitution of  the  state ;  and,  if  so,  abrogated  after  the  last  day  of 
February  last,  because  relating  to  the  right  of  suffrage.  Pide 
Const.  Art.  I.  sec.  3.  Art.  II.  s.  2.  Art.  V.  s.  2.  Art.  VII.  sec.  1. 
13.  Art;  IX.  sec.  1. 

4.  Whether  the  power  to  disfranchise  a  citizen,  and  render  him 
ineligible  to  any  office,  has  ever  been  granted  by  the  people,  ex- 
cept in  the  case  of  impeachment. 

•5.  Whether  the  qualifications  df  an  elector,  and,  consequently,       [  *  458  ] 
of  the  person  to  be  elected,  can  be  changed  or  regulated  by  the 
legblature  ;  the  same  being  fixed  by  the  constitution. 

6.  Whether  the  power  to  disqualify  a  citizen  is  not  confined,  by 
the  amended  constitution,  to  the  case  of  a  conviction  for  an  infa- 
mous crime. 

7.  That  the  judgment  in  this  case  is  clearly  repugnant  to  the 
sixth  article  of  the  amended  constitution,  which  declares,  that  "  no 
other  05ith,  declaration  or  test,"  than  the  oath  of  office,  "  shall  be 
required  as  a  qualification  for  any  office  or  public  trust."  The 
terms  used  are  not  83monymous.  The  word  test  has  a  most  ex- 
tensive meaning,  and  prohibits  the  establishing  of  any  other  rule  by 
which  the  eli^^ty  of  an  officer  shall  be  determined,  than  that  de- 

(a)  S  J2«v.  8taL  686.  &  4. 
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.J^H^i,^^^^  all  modes  of  ascertaining  the  qualifications  of  the  person  elected  or 
Barxkr      appointed,  which  are  not  clearly  provided  by  the  constitution 
The  provisions  of  the  amended  constitution  relate  to  the  receiver, 
as  well  as  the  giver,  of  votes. 

TaUoty  Attorney-General,  contra. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  contends,  that  the  judgnqent  of  the  Ses* 
sions  is  erroneous ;  and  that  the  act  on  which  it  is  founded,  de- 
claring that  such  disability  shall  ensue,  on  a  conviction  for  sending 
a  challenge  to  fight  a  duel,  is  unconstitutional :  1st.  As  regards  the 
original  constitution  of  this  states  2.  As  regards  the  constitution 
of  the  United  States ;  and,  dd.  As  regards  the  amended  constitu- 
tion of  this  state.  The  1st,  9th,  13th  and  33d  articles  of  the 
original  constitution  of  this  state,  are  said  to  bear  upon  this  ques- 
tion, and  the  statute  is  supposed  to  be  in  repugnance  to  the  pro- 
visions of  those  articles.  The  first  article  forbids  the  exerdse  of 
any  authority  over  the  people,  but  such  as  shall  be  derived  from 
or  granted  by  them.  The  powers  of  the  state  legislature  are  not 
conferred  by  any  express  grant,  but  result  from  the  institution  of  a 
supreme  legislature ;  and  it  is  an  axiom,  that  the  legislature  possess 
[  *  459  ]  all  power  not  expressly  forbidden  *either  by  the  constitution  of  die 
state,  or  the  United  States,  which  relates  to  the  prevention  of  crime 
or  the  well  ordering  of  society.  The  ninth  article  constitutes  thf 
assembly  judges  of  their  own  members.  I  presume,  it  is  intended 
by  the  plaintiff,  by  referring  to  that  article,  to  infer,  that  no  othei 
power,  not  even  the  legislative,  can  divest  the  assembly  of  this 
right.  If  this  be  so,  and  it  is  not  necessary  to  deny  it,  the  only 
consequence  would  be,  that  should  the  assembly  consider  the 
judgment  as  no  disqualification,  its  operation  would  be  so  far  de- 
feated, but  not,  necessarily,  any  further.  The  thirteenth  article 
forbids  the  disfranchisement  of  any  member  of  this  state,  unless  by 
the  law  of  the  land,  or  the  judgment  of  his  peers.  If  the  duelling 
act  is  not  otherwise  unconstitutional,  then  the  injunctions  of  this 
article  have  been  complied  with ;  for  the  act  is  the  law  of  the  land, 
and  the  verdict  is  tfie  judgment  of  the  plaintifFs  peers.  The 
thirty-third  article  relates  to  judgments  on  impeachments,  and  re- 
strains their  operation  to  removal  from  office,  and  disqualification 
to  hold  any  place  of  honor,  trust  or  profit,  under  this  state.  The 
application  of  this  article  to  the  question  before  us,  is  not  perceived. 
I  am,  therefore,  of  opinion,  that  there  is  nothing  in  the  original 
constitution  which  the  act  violates.  When  it  was  before  the  coun- 
cil of  revision,  the  objections  which  some  of  the  council,  and  I  was 
one  of  them,  had  to  the  act,  related  to  other  parts  of  it,  and  not  to 
the  one  now  objected  to.  The  supposed  repugnancy  of  the  act  to 
the  constitution  of  the  United  States,  as  it  is  urged,  is  to  the  eighth 
amendment,  which  declares,  that  cruel  and  unusual  punishments 
shall  not  be  inflicted.  The  disfranchisement  of  a  citizen  is  not  an 
unusual  punishment ;  it  was  the  consequence  of  treason,  and  of 
infamous  crimes,  and  it  was  altogether  discretionary  in  the  legisla- 
ture to  extend  that  punishment  to  other  offences 
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The  judgment  rendered  in  the  court  below,  is  supposed  to  be  albant« 
erroneous,  as  repugnant  to,  and  contravening  the  third  section  y^^l^i^^l. 
of  the  first  article,  the  second  section  of  the  second  article,  the  Barxbb 
second  section  of  the  fifth  article,  the  first  and  thirteenth  sections  -,  ^' 
of  the  seventh  article,  and  the  first  section  of  the  ninth  article 
of  the  amended  constitution.  The  third  section  of  the  first  arti- 
cle, giving  to  the  senate  and  assembly  *the  right  to  judge  of  the  [  *  4C0  ^ 
qualifications  of  their  members,  has  been  commented  on,  as  well 
as  the  second  section  of  the  fifth  article,  which  relates  to  judg- 
ments on  impeachments ;  and  also  the  first  section  of  the  seventh 
article.  The  second  section  of  the  second  article  ordains,  that 
laws  may  be  passed,  excluding  from  the  right  of  suffrage,  persons 
who  have  beeUy  or  may  be,  convicted  of  infamous  crimes.  The  thir- 
teenth section  of  the  seventh  article,  among  other  things,  ordains, 
that  such  acts  of  the  legislature  as  were  then  in  force,  should  be, 
and  continue  the  law  of  this  state,  subject  to  such  alterations  as 
the  legislature  shall  make  concerning  the  same ;  but  all  such  parts 
of  the  common  law,  and  such  of  the  said  acts,  or  parts  thereof,  as 
are  repugnant  to  this  constittUion,  are  hereby  abrogated.  The  first 
section  of  the  ninth  article  ordains,  among  other  things,  that  those 
parts  of  the  amended  constitution  which  relate  to  the  right  of 
suffrage ;  the  number  of  members  of  assembly  thereby  directed 
to  be  elected;  the  apportionment  of  members  of  assembly; 
the  elections  thereby  directed  to  commence  on  the  first  Monday 
of  November,  1822,  should  be  in  force,  and  take  effect  from  the 
last  day  of  February  then  next.  *  The  sixth  article  has  also  been 
relied  on,  which  'ordains,  that  no  other  oath,  declaration  or  test 
shall  be  required,  as  a  qualification  for  any  office  or  public  trust  than 
the  one  prescribed,  which  is  to  support  the  constitutions  of  the 
United  States  and  of  this  state,  and  faithfully*. to  discharge  the 
duties  of  the  office,  according  to  the  best  ability  of  the  officer. 

It  may  admit  of  much  doubt,  whether  the  legislature  are  not 
restrained  from  excluding  from  the  right  of  suffrage,  any  other 
persons  than  such  as  have  been,  or  may  be,  convicted  of  infamous 
crimes.  The  enumeration  of  offences,  on  the  conviction  for  which 
power  is  given  to  the  legislature,  to  exclude  the  persons  convicted, 
by  necessary  implication,  denies  the  power  in  any  other  cases. 
The  ofience  of  which  the  plaintiff  has  been  convicted,  is  not  an 
infamous  one.  The  law  has  settled  what  crimes  are  infamous; 
they  are  treason,  felony,  and  every  species  of  the  crimen  falsi,  such 
as  perjury,  conspiracy  and  barratry.  {Pealce'^s  Evid.  126,  127.) 
If  this  be  so,  then  the  inquiry  is,  whether  the  right  of  suffrage, 
*nece«sarily  implies  the  right  of  being  voted  for.  The  amended  [^461  ] 
constitution  does  not  prescribe  the  qualifications  of  nicmbers  of 
assembly;  and,  with  respect  to  senators,  it  requires  only  that  they 
shall  be  freeholders.  There  are  particular  qualifications  for  a  gov- 
ernor, but  for  all  other  offices  the  constitution  is  silent  as  to  qual- 
ification. I  cannot  think,  that  the  right  of  voting  and  being 
voted  for  are  convertible  terms ;  indeed,  we  see  they  are  not,  for 
a  great  class  of  voters  are  not  required  to  be  freeholders,  and  yet 
it  is  necessary  to  the  qualification  of  a  senator  or  a  governor,  that 
be  should  be  a  freeholder :  and,  with  respect  to  the  governor,  he 


461 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Jan.   1823. 

DSWXT 
V. 


must  be  a  native  citizen  of  the  United  States,  thirty  years  of  age, 
and  a  resident  within  the  state  for  five  years.  The  right  of  ru^ 
frage  is,  therefore,  distinct  from  the  right  of  being  eligible  to  aa 
office. 

As  to  the  oath  of  office,  prescribed  by  the  6th  article,  and  the 
provision,  that  no  other  oath,  declaration  or  test  shall  be  required ; 
it  is  contended,  that  the  word  test  has  a  most  extensive  meaning, 
and  prohibits  the  establishing  any  other  rule  by  which  the  oaf  acity 
of  a  person  to  hold  an  office  shall  be  determined,  than  that  de- 
fined, the  oath  of  the  person  appointed  or  elected.  I  cannot 
accede  to  this.  In  my  judgment,  the  exclusion  of  any  other  oath, 
declaration  or  test,  as  a  qualification  for  an  office  or  public  trust, 
means  only,  that  no  other  oath  of  office  shall  be  required.  It 
was  intended  to  abolish  the  oath  of  allegiance  and  abjuration,  or 
any  political  or  religious  test,  as  a  qualification.  The  provision, 
that  no  other  oe(th  is  to  be  required  as  a  test,  imports  nothing 
with  respect  to  the  other  qualifications.  In  the  case  of  a  person 
elected  a  senator,  or  a  governor,  the  oath  has  no  reference  to  the 
qualifications  required,  and  they  may  be  inquired  into  by  some 
other  tribunals.  If  an  alien  should  be  elected,  he  can  well  take 
the  oath ;  but  surely,  the  question  whether  he  could  hold  the  office 
would  be  open  to  inquiry. 

Upon  the  whole,  it  appears  to  us,  that  there  exists  no  constitu- 
tional objection  to  the  conviction;  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


[*462] 


Where  a  joint 
bond  is  giren 
for  the  perTonn- 
auce  of  cove- 
nants, a  parol 
(iischarge  of 
(■ue  of  the 
obligors,  witb- 
c»ut  considera- 
tion, is  not  a 
discharge  of  the 
bond,  nor  can 
it  be  given  in 
evidence  under 
the  general  is- 
sue, (a) 


•DEWEy  against  Derby,  Montgomery,  and  others. 

THIS  was  an  action  of  covenant  on  a  bond,  executed  by  the 
defendants,  jointly,  to  the  plaintiff,  as  sheriff,  conditioned  for  the 
faithful  discharge,  by  Derby,  of  the  duties  of  the  office  of  deputy 
sheriff  and  gaoler,  &c.  The  declaration  contained  specific 
breaches.  The  defendants  pleaded,  1.  Non  est  factum.  2. 
Negativing  the  breaches  assigned.  3.  A  release  and  dischaige. 
Under  the  first  plea,  they  gave  notice,  that  they  would  give  in 
evidence,  at  the  trial,  a  release  of  one  of  the  joint  obligors  by 
parol,  dLC.  The  cause  was  tried  at  the  Chatauqne  circuit,  in  Jwie 
last,  before  Mr.  Justice  Piatt,  At  the  trial,  the  plaintiff  proved 
the  execution  of  the  bond,  and  the  breaches  assigned.  The  de- 
fendants offered  to  prove,  that  previous  to  the  suffering  or  com- 
mitting  any  breach  of  the  condition  of  the  bond,  the  plaintiff  had, 
by  parol,  released  and  discharged  James  Montgomery,  one  of  the 
defendants,  and  a  joint  obligor,  from  all  liability  on  the  bond. 
The  plaintiff's  counsel  objected  to  the  evidence,  and  it  was  over- 
ruled by  the  judge.  The  jury  found  a  verdict  for  the  plaintiff,  for 
fil5  dollars  and  80  cents. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

(a)  Vid.  Clark  v.  NUlo.  6  Wendeffs  Rep.  236.    Raouom  v.  Ktuef,  9  C<m,  Rep.  llS 
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^.  H,  Tracy y  for  the  defendants,  made  two  points:  1.  That  an 
mstrnment,  under  seal,  for  the  performance  of  covenants,  may, 
before  a  breach  of  the  condition,  be  discharged  by  parol.  {Fleming 
V.  Gilbert y  3  Johns.  Rep.  528.  Lattimore  v.  Harsen,  14  Johns. 
lUp.  330.  Ratdiff  v.  Pembertan,  1  Esp.  N.  P.  Rep.  35.  1  Roll 
Abr.  453.  pi.  5.     1  Str.  538.     Dov^.  661.) 

52.  That  a  discharge  of  one  joint  obligor,  discharges  all.  (JRou^- 
ley  V.  Stoddard,  7  Johns.  Rep.  207.  Vo.  Litt.  232.  a.  2  Sound. 
48.  a.    2  SalJc.  574.     Hob.  70.     Cro.  Eliz.  762.) 

*^.  Dixon,  contra,  insisted,  1.  That  an  express  release  of  an 
instrument  under  seal,  must  be  by  writing  under  seal.  (2  Sound. 
48,  note  1.  Moore's  Rep.  573.  1  Roll.  Rep.  43.  Co.  Litt. 
364.  6.     6  Co.  44,  note  a.     2  Wils.  376.) 

Again ;  there  was  no  consideration  for  this  discharge  ;  and  with- 
out a  consideration,  or  a  seal,  which  implies  one,  it  is  void.  (2 
Johns.  Rev.  448.     13  Johns.  Rep.  87.     17  Johns.  Rep.  167.) 

2.  A  release  of  one  joint  obligor,  does  not  operate  as  a  release 
of  his  co-obligors,  unless  it  be  a  technical  release,  or  under  seal. 
{Rowley  v.  Stoddard,  7  Johns.  Rep.  207.     2  Johns.  Rep.  448.) 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court.  The 
plaintiff  declared  on  a  bond,  conditioned  for  the  faithful  discharge, 
by  Derby,  of  the  duties  of  deputy  sheriff. 

At  the  trial,  the  defendants  oflered  to  prove,  that  previous  to  a 
breach  of  the  condition,  the  plaintiff  had,  by  parol,  released  and 
discharged  James  Montgomery,  one  of  the  defendants,  and  a  joint 
obligor  in  the  bond,  from  all  liability  on  the  same ;  the  evidence 
was  rejected,  and  a  verdict  taken^for  the  plaii^tiff. 

The  first  question  is,  whether  a  parol  discharge  exonerated 
Montgomery  from  liability  ?  and,  secondly,  if  it  did,  whether  the 
other  defendants  were  thereby  discharged  ? 

1 .  The  evidence  offered,  not  making  out  a  technical  release,  and 
no  consideration  or  inducement  appearing  for  the  parol  discharge, 
it  is  a  nudum  pactum,  and  consequently  void. 

It  is  evident,  that  the  plaintiff  did  not  intend  to  discharge  all 
the  defendants.  The  proof  offered  must  be  considered  as  evidence 
of  an  agreement  not  to  sue  Montgomery.  If  he  had  been  the  sole 
obligor,  and  such  agreement  had  been  made,  on  a  valid  consider- 
ation, or  if  there  had  been  an  express  covenant  not  to  sue,  :t 
would' operate  as  a  release,  to  avoid  circuity  of  action  ;  but  where 
there  are  several  obligors,  a  covenant  not  to  sue  one  of  them,  is 
not  a  release  of  the  demand,  or  a  protection  to  the  others ;  the 
remedy  is  on  the  covenant.  (Harrison  v.  fVilcox  and  Close,  2 
Johns.  Rep.  449.)  If  this  doctrine  be  correct,  it  follows,  that  the 
evidence  *was,  on  this  ground,  properly  overruled.  The  defend- 
ant, who  claims  the  benefit  of  the  agreement,  must  pursue  his 
remedy  in  another  form.  Here  is  no  release  by  writing  under 
seal,  no  accord  and  satisfaction,  (for  that  requires  the  payment  of 
a  sum  equal  to  the  debt,  otherwise  it  is  no  satisfaction,  unless  by 
deed,)  no  consideration  whatever,  to  give  effect  to  the  parol 
agreement;  so  that,  neither  in  this  cause,  or  any  other  form  of 
action,  can  the  evidence  offered  be  of  any  avail. 
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The  cases  which  show  that  the  time  of  performance  may  be 
extended  by  parol,  before  an  agreement  is  broken,  are  not  analo- 
gous ;  they  do  not  annul  the  contract,  but  affirm  it.  The  defence 
here,  if  successful,  destroys  the  right  of  action  altogether. 

The  rule  is  correctly  laid  down,  in  Seymour  v.  Minium,  (13 
Johns.  Rep.  175.)  that  where  there  is  an  agreement,  upon  an  ade« 
quate  consideration,  to  pay  a  sum  certain,  the  promisor  cannot 
avoid  that  agreement,  by  an  agreement  to  receive  a  less  sum. 
The  bond  implies  a  valid  consideration.  The  attempt  is  to  avoid 
it  on  a  discharge  wholly  without  consideration;  this  canno 
succeed. 

The  case  of  Fleming  v.  Gilbert  (3  Johns.  Rep.  528.)  is  sup- 
posed to  bear  on  this  question ;  but,  on  examination,  it  will  be 
found  not  to  contravene  the  propositions  already  advanced.  It 
was  in  that  case  decided,  that  the  tiine  of  the  performance  of  the 
condition  of  a  bond  may  be  enlarged  by  parol ;  and  that  where 
certain  acts  were  done  by  the  obligor,  amounting  to  a  substantial, 
though  not  a  literal  performance  of  the  condition,  evidence  of  a 
parol  agreement  of  the  obligee,  to  waive  any  other  performance, 
was  admissible.  The  ground  taken  by  the  court  was,  that  the 
plaintiff's  conduct  could  be  viewed  in  no  other  light  than  as  a 
waiver  of  a  compliance  with  the  condition  of  the  bond ;  that  it 
was  a  sound  principle,  that  he  who  prevents  a  thing  being  done, 
shall  not  avail  himself  of  the  non-performance  he  has  occasioned. 

The  case  of  Lattimore  and  others  v.  Harsen  (14  Johns.  Rep. 
330.)  is  also  relied  on  by  the  defendants,  but  will  be  found  to  be 
an  authority  ^gtiinst  them. 

The  plaintiffs  and  defendant  entered  into  an  agreement  under 
seal,  by  which  the  former  agreed  to  perform  certain  *work,  and 
bound  themselves  under  a  penalty.  Some  time  afterwards,  the 
plaintiffs  became  dissatisfied  with  their  agreement,  and  determined 
to  leave  off  the  work.  The  defendant  then  released  them  by 
parol  from  the  covenant;  and  promised,  if  they  would  go  on,  to 
pay  them  by  the  day.  The  action  was  brought  for  the  work  done 
under  this  arrangement,  and  the  plaintiffs  recovered.  The  point 
decided  was,  that  the  contract  made  under  the  new  arrangement 
was  binding  on  the  defendant.  The  effect  of  the  parol  release 
was  not  a  question  necessary  >  to  be  decided.  It  is  evident  the 
court  considered  it  unavailing,  for  they  observe,  "  By  the  former 
contract,  the  plaintiffs  subjected  themselves  to  a  certain  pcnsilty, 
for  the  non-fulfilment,  and  if  they  chose  to  incur  this  penalty, 
they  had  a  right  to  do  so ;  and  notice  of  such  intention  was 
given  to  the  defendant,  upon  which  he  entered  into  the  new 
arrangement." 

The  preceding  view  of  this  case  renders  it  unnecessary  to  consider 
the  second  point  raised  by  the  defendants.  We  are  of  opinion  that 
the  motion  to  set  aside  the  verdict,  and  grant  a  new  trial,  ought  to 
be  denied. 

Motion  denied 
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THIS  was  an  action  of  repkvin  for  a  horse,  cutter,  and  harness. 
The  defendant  pleaded,  1.  Non  cepit.  2.  Avowry  and  justification  JftSt'of'tto 
of  the  taking,  by  virtue  of  execution  issued  on  a  Judgment  in  a  owierof  achat- 
justice^s  court,  in  favor  of  L.  F.  Steevens  against  John  Clark,  the  Jhenfff^oMta- 
iather  of  the  plaintiff ;  and  the  defendant,  being  a  constable,  averred,  bie,  or  other 
that  he  took  the  horse,  &c.  out  of  the  possession  of  John  Clark,  the  S^kcn^'iT^^fiSm 
defendant  in  the  execution  ;  and  that  the  property  and  possession  theowner'iaer- 
of  the  horse,  &c.  were  in  John  Clark  at  the  time  of  the  taking  on  ^ue^pl^li 
the  execution ;  and  traversed,  that  the  property  or  possession  was  >»  the  owner's 
m  the  plaintiff,  &c.  ^^f  an  «^ 

•The  plaintiff  replied  to  the  avowry,  that  the  property  and  pos-  r  *  ^gg  i 
session  of  the  horse,  &c.  Vfere  in  the  plaintiff,  and  concluded  to  the  eeJion  against 
country,  &c.  '^^If^^^, 

The  cause  was  tried  at  the  Seneca  circuit,  in  June,  1821,  before  tusTpossessloQ 
Mr.  Justice  Yates.     On  the  trial  it  was  fully  proved,  that  the  horse,  pf  the  property, 
Slc.  were  the  property  of  the  plaintiff;  and  that  John  Clark,  his  b^;i^    coos^' 
&ther,  at  his  request,  went  a  few  miles  to  Waterloo,  to  transact  cred  as  remain- 
some  business  for  the  plaintiff,  who  furnished  him  with  the  horse,  L°f  t^d  noTTn 
4x.  for  that  purpose  ;  that  while  John  C  was  at  a  tavern  in  fV.,  J|^®^*"Jj5*'" 
on  the  plaintiff's  business,  the  defendant,  as  constable,  by  virtue  \a)     "*"  ^* 
of  an  execution  against  hun,  levied  on  the  horse,  &c.    The  de- 
fendant moved  for  a  nonsuit,  on  the  ground,  that  replevin  would 
not  lie,  as  the  property  was  shown  to  be  in  the  actual  possession  of 
John  Clark  at  the  time ;   and  also  because  the  plaintiff  had  not 
proved  the  feict  averred  in  his  replication,  on  which  the  issue  was 
joined,  that  the  property  and  possession  were  in  the  plaintiff.    The 
judge  overruled  the  motion,  and  charged  the  jury  that  the  plaintiff 
was  entitled  to  a  verdict ;  and  the  jury,  accordingly,  found  a  verdict 
for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 

L.  JP.  Steevens,  for  the  defendant,  contended,  that  the  property 
being  in  the  actual  possession  of  the  defendant  in  the  execution, 
when  it  was  taken  ;  and,  in  the  custody  of  the  law,  could  not  be 
replevied.  He  cited  Thompson  v.  Button,  14  Johns*  Rep.  84. 
Gardner  Y.CampbeU,  15  Johns.  Rep.  401. 

Michael  Hoffman,  contra,  contended,  that  the  evidence  given  at 
the  trial  fully  supported  the  issue.  Whether  the  issue  was  properly 
joined  or  not,  was  not  material ;  for  the  same  evidence  which 
would  msuntain  the  issue  in  trespass,  will  support  it  in  replevin. 
The  absolute,  or  general  owner  of  personal  property,  having  the 
right  of  immediate  possession,  may  maintain  an  action  for  any 
injury  to  it,  though  it  never  was  in  his  possession :  for  the  rule  is, 
that  the  property  in  personal  chattels  draws  to  it  the  possession. 

(«)  Vid.  M^Gtdntv  r.  Htrriek,  5  WtndeWM  Rep.  240.  I>Hii^m  v.  WyekoW,  S  Ibid.  280. 
Kotf  V.  TtiitU,  2  Bid,  475.  MarstuUl  v.  Daeit,  1  Ibid,  109.  Beckman  v.  JSemtis,  7  Cow, 
£ep.29. 
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n  ChiUy's  PL  48,  49.  2  Sauitd.  47.  a.  n.  1.  Lotan  v.  Cross^  2 
Camp.  *N,  P,  Rep.  464.)  Where  the  person  in  actual  possession 
is  the  mere  servant  of  the  absolute  owner,  and  having  no  interest 
in  the  property,  the  general  owner  must  bring  the  action.  The 
general  property  being  in  the  plaintiff,  and  Johii  C.  being  his  mere 
agent  or  servant,  the  possession  must  be  considered  as  in  the  plain-^ 
tiff;  and  the  issue,  therefore,  was  supported.  Replevin  lies  in  all 
cases  where  there  is  an  unlawful  taking.  Suppose  a  person  sends 
a  portrait  to  a  painter  to  take  a  copy  from  it,  and  it  is  taken  on  an 
execution  against  the  painter,  cannot  the  owner  of  the  portrait  bring 
an  action  of  replevin  against  the  sheriff,  or  other  ofiicer,  to  recover 
back  his  property  ?  Or  is  he  to  be  told,  that  he  can  only  bni^ 
trespass,  or  trover,  and  recover  damages  2 

Steevens^  in  reply,  said,  the  issue  joined  was  as  to  the  possession 
as  well  as  the  property.  The  question  was  not  whetlier  trespass 
would  lie,  but  whether  replevin  would  lie  to  take  goods  out  of  the 
custody  of  the  law. 

Pjlatt,  J.  I  am  of  opinion,  that  rqpleviji  lies  in  favor  of  any 
person  whose  goods  are  taken  by  a  trespasser.  As  to  John  Clarkj 
the  goods  were  in  ike  custody  of  the  law,  and,  therefore,  irreplevisa- 
ble ;  but,  in  my  judgment,  the  law  does  not  deny  the  remedy  by 
replevin,  to  any  person  whose  goods  are  taken  from  his  actual  or 
constructive  possession  by  a  wrong-doer.  It  is,  in  many  cases,  the 
only  certain  and  efficacious  remedy ;  and,  without  it,  a  man's  per- 
sonal chattels  would  never  be  safe,  unless  he  keeps  them  in  his 
own  absolute  custody.  Suppose  John  Clark,  in  this  case,  had 
taken  the  horse  and  sleigh,  as  a  trespasser  himself,  would  they  be 
in  the  custody  of  the  law,  as  to  the  true  owner,  because  the  consta- 
ble happened  to  find  them  in  the  hands  of  a  person  against  whom 
he  had  an  execution  ?  If  I  leave  my  watch  to  be  repaired,  or  my 
horae  to  be  shod,  and  it  be  taken  on  a  fi.  fa,  against  the  watch- 
maker, or  blacksmith,  shall  I  not  have  replevin  ?  If  the  owner  put 
his  goods  on  board  a  vessel  to  be  transported,  shall  he  not  have 
this  remedy,  if  they  are  taken  on  execution  against  the  master  of 
the  vessel  ?  It  seems  to  me  indispensable,  for  the  due  protection 
*of  pergonal  property.  In  many  cases,  it  would  be  mockery  to  say 
to  the  owner,  Bring  an  action  of  trespass  cht  trover  against  the  man 
who  has  despoiled  you.  Insolvency  would  be  both  a  sword  and  a 
shield  for  trespassers.  Besides,  there  are  many  cases,  where  the 
possession  of  chattels  is  of  more  value  to  the  owner,  than  the 
estimated  value  in  money ;  and  the  action  of  detinue  is  so  slow 
and  uncertain,  as  a  specific  remedy,  that  it  has  become  nearly 
ob-olete. 

The  rule,  I  believe,  is  without  exception,  that  wherever  trespass 
will  lie,  the  injured  party  may  maintain  replevin.  (Pan^bum  v. 
Patrt  [tre,  7  Johns.  Rep.  140.)  Baron  Comyns  says,  *'  Replevin  lies 
of  all  goods  and  chattels  unlawfully  taken ;"  (6  Comyn^s  Dig. 
Replevin,  A.)  though,  {Replevin,  D  )  he  says,  "Replevin  does  not 
lie  for  goods  taken  in  execution."  This  last  proposition  is  certainly 
not.  tnie,  without  important   qualifications.      It  is  untrue,  as    to 
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goods  '^  taken  in  execution,"  where  the  Ji,  fa.  is  against  A.  and 
the  goods  are  taken  from  the  possession  of  jB.  By  goods  ''  taken 
in  execution,"  I  understand  goods  rightfuily  taken,  in  obedience  to 
the  writ :  but  if,  through  design  or  mistake,  the  officer  takes  goods 
which  are  not  the  property  of  the  defendant  in  the  execution,  he  is 
a  trespasser ;  and  such  goods  never  were  **  taken  in  execution"  in 
the  true  sense  of  the  rule  laid  down  by  Baron  Comj/ns. 

Creditors,  who  have  not  indemnified  the  officer,  have  no  right  to 
compkun  of  the  delay  of  a  replevin  ;  and,  as  regards  the  interest 
of  creditors  who  indemnify,  no  greater  inconvenience  can  result 
from  the  action  of  replevin,  than  from  a  suit  in  trespass,  against  the 
officer  who  levies.  It  may  delay  the  execution,  but  there* are 
countervailing  benefits ;  for,  if  the  creditor  hajs  indemnified  the 
officer  against  a  claim  of  property  in  a  stranger,  the  damages  will 
be  less,  if  such  claim  be  established  in  an  action  of  replevin,  than  in 
an  action  of  trespass ;  because,  in  the  former  mode,  the  property 
would  be  speedily  restored  to  the  injured  owner,  without  deterio- 
ration or  sacrifice ;  and  the  creditor  would  be  thereby  relieved  from 
his  obligation  to  indemnify,  except  for  mere  nominal  damages. 
Whereas,  if  trespass  or  trover  be  the  only  remedies,  the  creditor 
who  indemnifies  incurs  a  risk  for  the  whole  value  of  the  property, 
and  its  safe  keeping,  *until  the  uncertain  termination  of  a  tedious 
lawsuit.  As  to  the  officer  himself,  if  he  acts  bona  fide,  similar 
considerations  would  induce  him  to  prefer  the  remedy  of  replevin 
to  an  action  of  trespass ;  for  it  relieves  him  from  risk  and  respon- 
sibility. 

The  loose  dicta,  and  the  apparent  contradiction  and  confusion 
of  ideas,  in  many  of  the  reported  cases,  on  this  point,  have  arisen 
from  the  want  of  precision  of  language,  or  the  misapplication  of 
the  phrase,  that  "  goods  cannot  be  taken  from  the  custody  of  the 
law."  Sir  Elward  Coke  says,  "A  replegiare  lyeth  where  goods 
are  distrained:"  {Co,  Litt,  145.  h.)  thus  giving  an  example  for  a 
definition;  and  even  the  learned  and  discriminating  Sir  fVilliam 
Blackstone  was  led  into  the  error,  that  replevin  lies  ^'  only  in  one 
instance  of  an  unlawful  taking,  that  of  a  wrongful  distress."  (3 
Black.  Com,  146^  Baron  Gilbert  says,  "  A  replevin  is  a  judicial 
writ  to  the  sheriflF,  complaining  of  an  unjust  taking  and  detention 
of  goods  and  chattels."  {Gilb.  Replev.  58.)  In  Baker  v.  Fales, 
(16  Mass.  Rep.  147.)  it  was  held,  that  replevin  lies  for  a  wron/rful 
detention  of  goods,  although  the  original  taking  was  justifiable. 
In  Shannon  v.  Shanno7i,  (I  Sch,  Sf  Lefroij,  321.)  Lord  Redesdale 
holds,  that  there  must  be  an  unlawful  taking  from  the  pjssessioti  of 
the  plaintiff,  to  maintain  replevin.  But  the  question  is,  What  is 
meant  by  the  possession  in  such  case  ?  I  understand  by  it,  not 
only  the  actual,  but  the  constructive  possession  of  the  owner;  and, 
by  a  constructive  possession,  I  mean  a  right  to  reduce  the  chattel  to 
immediate  possession.  If  the  plaintiff  in  replevin  shows  a  posses- 
sion in  himself,  or  his  bailiff,  the  law  then  casts  the  onus  probandi 
on  the  defendant,  as  to  property. 

In  the  case  of  Thompson  v.  Button,  (14  Johns.  Rep.  84.) 
Chief  Justice  Thompson  said,  "  As  a  general  principle,  it  is  un- 
lioubtedly  true,  that  goods  taken  in  execution  are  in  the  custody 
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of  the  law ;  and  it  would  be  repugoant  to  souod  principles^  to 
permit  them  to  be  token  out  of  8uch  custody,  when  an  officer  has 
found  them  in,  and  taken  them  out  of  the  possession  of  the  de- 
fendant in  the  execution."  But,  in  that  case,  the  goods  were 
taken  while  in  the  possession  of  the  plaintiff  in  replevin,  who  was 
not  defendant  in  the  execution :  *and  the  general  rule,  as  laid 
down  by  the  chief  justice,  had  no  necessary  application  to  the  case. 

In  the  case  of  Gardner  v.  Campbell^  (15  Johns.  Rep.  401.)  this 
court  recognized  the  rule  as  laid  down  in  Thompson  y.  Button, 
and  gave  it  its  proper  application ;  that  is,  to  a  case  where  the 
defendant  in  the  execution  brought  replevin  against  the  officer; 
and.it  was  held  not  to  lie. 

In  Thompson  y.  Button^  Ch.  J«  Thompson  also  remarked,  that 
''  the  utmost  extent  to  which  the  case  qf  Pangbum  v.  Patridge 
can  be  carried,  is  to  permit  replevin  to  lie,  where  an  action  of  tres' 
pass  might  be  brought."  That  is  precisely  the  extent  to  which  I 
would  carry  it ;  and  the  ancient  authorities  sanction  the  doctrine 
to  that  extent.  (2  Edwd.  IV.  16.  Danby,  J.  Winch.  26. 
Plowd.  281.)  The  general  rule  is,  that  the  plaintiff  in  replevin 
must  have  di  general  or  special  property  in  him  at  the  time  of  the 
unlawful  takmg  of  which  he  complains ;  that  is,  be  must  have 
either  the  actual  possession^  or  the  right  of  reducing  it  to  his 
actual  possession^  at  the  time  of  the  tortious  taking.  Sir  Edward 
Ckike  says,  ''  It  is  a  general  rule,  that  the  plaintiff  must  have  the 
property  of  the  goods  in  him  at  the  time  of  the  taking.  But  yet, 
if  the  goods  of  a  villeine  be  distrained,  the  lord  of  the  villeine  shall 
have  a  replevy ;  because  the  bringing  of  a  replevy  amounts  to  a 
claim  in  law,  and  vests  the  property  in  the  plaintiff.^'  [Co.  Litt^ 
145.  6.^  Bacon  says,  '<  Not  only  a  general  property,  which  every 
owner  has,  but  also  a  special  property,  such  as  a  person  has  who 
has  goods  pledged  to  him,  &c.,  is  sufficient  to  maintain  a  replevin; 
and  m  such  like  cases,  either  party  may  brin^  a  replevin.''^  {Bac. 
Abr.  tit.  Replevin  and  Avowry^  F.  by  Gwilitm.) 

In  the  case  now  before  us,  the  plaintiff  in  the  replevin  had  not 
only  a  general  and  absolute  property  in  the  goods  at  the  time  of 
the  seizure,  but,  in  my  judgment,  he  had  not  even  parted  with 
the  actual  possession  of  them.  The* testimony  of  John  Clarky  the 
only  witness  on  that  point,  is,  '^  that  at  the  time  of  the  levy  and 
seizure  by  Skinner^  he  (the  witness)  came  to  Waterloo^  on  business 
for  his  son,  (the  plaintiff,)  and  had  the  plaintiff's  horse,  cutter, 
and  harness ;  and  drove  *thcm  under  a  shed,  and  went  to  Mr. 
Slack*s  for  boot-binding  for  his  son,"  (the  plaintiff,)  and  while  so 
under  the  shed,  the  defendant  seized  the  horse,  <tc.  on  the  fi.  fa. 
against  John  Clark.  There  was  no  lending,  nor  letting  for  hire, 
nor  anv  kind  of  bailment  of  the  chattels  to  John  Clark.  He  was 
not  only  in  the  use  of  the  plaintiff's  property,  but  he  was  using 
it  in  the  business  and  employment  of  the  plaintiff,  at  the  time  of 
the  levy.  Suppose  a  Ji.  fa.  against  a  laborer,  who  is  employed 
by  me  to  plough  my  land  with  my  horses ;  or  against  a  stage 
driver  on  the  highway,  can  it  be  contended,  that  the  horses  at  the 
plough,  or  the  post-coach  on  the  highway,  are  not  in  the  actual 
possession  of  the  proprietors  i*  Or,  if,  intnK^ting  a  chattel  lo  a  ser- 
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rant,  to  be  used  in  the  business  and  employment  of  the  owner,  be, 
m  any  sense,  a  bailment,  can  the  doctrine  be  endured,  that  it  can- 
not be  replevied  by  the  owner,  if  taken  on  an  execution  against 
the  servant,  while  so  using  it  ? 

If  goods  be  taken  on  Ji.  fa.  as  the  property  of  the  defendant 
named  in  the  execution,  and  the  writ  is  from  a  court  of  competent 
jurisdiction,  and  not  void  for  any  defect  on  its  face,  the  officer,  as 
ag^nst  such  defendant,  is  never  a  trespasser,  nor  a  wrong-doer. 
As  to  such  defendant,  the  property  is  in  the  cu$tody  of  the  law, 
and  he  is  concluded  by  the  judgment  agcdnst  him.  To  allow  him 
to  question  the  validity  of  the  seizure,  in  an  action  of  replevin, 
would,  indeed,  be  against  public  policy ;  for  it  would  be  moving 
in  a  circle,  and  the  creditor  would  never  receive  the  fruits  of  his 
execution.  But  such  reasoning  has  no  application  to  the  rights  of 
a  stranger,  whose  property  has  been  wrongfully  taken  on  an  exe- 
cution against  another  person. 

In  Rex  v.  MonJchonse,  (2  Str^.  1184.  and  note,  3d  Ed.)  the 
court  granted  an  attachment  against  the  sheriff,  for  granting  a 
replevin  of  goods  distrained  on  a  conviction  of  deer-stealing;  and 
^'  the  ground  of  the  decision  was,  that  the  conviction  was  conclu- 
sive, and  its  legality- could  not  be  questioned  in  a  replevin."  So, 
in  fVin  V.  Forster,  (Lutw.  1191.)  Aylesbury  v.  Harvey,  (3  Lev. 
204.)  Rex  V.  Burcheti,  (^Stra.  567.)  and  in  every  adjudged  case 
that  I  have  found,  where  it  has  been  held,  that  ^^  goods  taken  in 
execution,*^  or  ^^  goods  in  the  custody  of  the  law,^^  could  *not  be  re- 
plevied, that  doctrine  has  been  applied  to  cases  where  the  defend- 
ant in  the  execution  v/hs  plaintiff  in  the  replevin,  and  to  none  other. 

I  admit  that  the  judgment  in  this  case  against  John  Clark  is 
conclusive ;  and  the  execution  against  him  cannot  be  questioned 
in  a  replevin  by  him.  But  where  a  stranger  to  that  judgment  and 
execution  brings  replevin,  it  is  not  to  question  or  overhale  those 
proceedings^  but  to  obtain  redress  for  a  trespass  done  to  him ;  the 
judgment  and  execution  set  out  in  the  avowry,  are  res  inter  alios, 
and  cannot  affect  his  rights,  or  his  remedies. 

I  am,  accordingly,  of  opinion,  that  the  judge  ruled  correctly  at 
the  trial,  and  that  the  plaintiff  is  entitled  to  judgment. 

Spexcer,  Ch.  J.,  and  Woodworth,  J.,  were  also  in  favor  of 
the  plaintiff;  but  they  rested  their  decision  solely  on  the  ground 
that  the  chattels  were,  in  this  case,  to  be  deemed  as  taken  from 
the  actual  possession  of  the  plaintiff,  who  was  not  the  defendant 
in  the  execution. 

Judgment  for  the  plaintiff. 


ALBANY, 

Jan.  182S. 

WlLCOI 
V. 

FiTca 
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Wilcox,  qui  tarn,  &c.,  against  E.  and  B.  Fitch. 

THIS  was  an  action  of  debt,  brought  on  the  fourth  section  of  ;„Ti*  rJ5!;*!5 
tlie  statute  oi  frauds,  (sess.  10.  ch.  44.  1  N.  it.  L.  75.)  (a)  to  ejectment,  is  a 
recover  1,283  dollars  and  92  cents,  being  the  amount  of  the  con-  SmeLibig^o? 

ia)  %  Rev.  Stat.  I.M. 
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ALBANY,    dition  of  a  bond  executed  on  the  10th  of  November^  1811,  by 
^j^::^^^^^  Ebenezer  Fitch  to  Bush  Fitch.     The  declaration,  which  was  of 
Wilcox      Auguit  term,  18^,  alleged,  that  the  bond  was  made  by  E,  F.  to 
_  ^^  defraud  his  creditors,  contrary  to  the  act,  &c. ;  and  that  judgment 

I  #4!^!  ^a*  entered  up  on  *the  bi.nd,  on  the  day  of  its  date,  and  a^.  fa, 
I-  •■      immediately  issued  on  the  jui Igment.     That  at  the  time  of  making 

frukbT''*  and  ^"^^  fraudulent  bond,  the  |.laintiff  had  a  just  and  lawful  cause  of 
may  mabuin  action  pending  in  the  Court  of  C.  P.  of  Ess€x  county,  against 
debt*iuider  the  ^'  ^-y  ^hich  he  afterwards  prosecuted  to  judgment ;  and  that 
>bt(rc^  Mction  £.  F,  was,  at  the  time,  &c.  and  now  is,  indebted  to  the  plaintiff,  • 
to  recover^'ihe  ^^  ^®  ^^^  ^^  ^^  dollars ;  and  that  the  plaintiff  has  been  delayed, 
•mount   of  a  hindered  and  defrauded,  dLC. 

by  tbe^defen^  ^^  ^^^  ^"al,  the  plaintiff  proved  the  making  of  the  bond  by  £L 
ant,  on  which  a  F.,  to  his  brother  B.  F.,  on  the  10th  of  liovcmbery  1817;  that 
entSred"^  a?d  judgment  was  entered  thereon,  and  execution  issued  on  the  same 
•««j««ion  w-  day,  by  virtue  of  which,  all  the  real  and  personal  estate  of  JB,  F, 
tent  to^fraud  ^^  ^^^  ^o  ^'  ^'  ^^^  ^^  dollajTs.  That,  shortly  before  the  bond 
his    crediiora.  was  oxccuted,  E.  F.  declared  that  bis  property  should  not  be 

A  qtd  tarn  Mcrificcd,  and  that  he  was  going  to  put  his  property  out  of  his 
actran  on  the  hands,  and  that  he  had  sent  for  his  brother  B.  F.  to  assist  him ; 
of  the  ttatme  of  that  jB.  F.  purchased  the  property,  and  £.  F.  lives  in  the  house, 
frauds,  which  and  occupies  the  farm.  The  plaintiff  also  gave  in  evidence  a 
S'^^^smn'n^^  rccord  of  a  judgment  in  ejectment  in  his  favor,  against  £.  F.^  and 
«®^<^^  *j»«  also  of  a  judgment  in  an  action  of  trespass  for  the  mesne  profits, 
oOm?^'  moiety  OD  which  cxocution  was  issued,  and  returned  nvlla  bona.  It  ap- 
^  ^  .P"*^  peared,  that  the  action  of  ejectment  was  pending  at  the  time  the 
BoTwitbin  the  l>cmd  was  oxecutcd  hy  K  t.  io  B.  F, 

statute  o^  >»m-  The  defendant's  counsel  moved  for  a  nonsuit,  because  it 
fuitmay^Uiere!  appeared,  that  more  than  two  years  had  elapsed  from  the  time  the 
fore,  he  brought  boud  was  givon  to  the  bringing  of  this  suit ;  but  the  judge  refused 

any  me.       ^|^^  motion,  reserving  the  question  ;  and  the  jury  found  a  verdict 
for  the  plaintifl*,  for  1,283  dollars  and  92  cents. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  trial. 
The  cause  was  submitted  to  the  court,  on  the  points  stated, 
without  argument. 

WooDVORTH,  J.,  delivered  the   opinion   of  the   court.     The 
objections  against  the  plaintiff's  recovery,  are,  that  he  was  not  a 
creditor  when  the  bond  was  given,  and  that  the  statute  of  limita- 
tions is  a  bar.     As  to  the  first,  it  appears,  that  previous  to  the 
f  *  474  J      execution  of  the  bond,  the  ^plaintiff  had  commenced  an  action  of 
ejectment   against  Ebenezer  Fitch,  which  was  pending  on  the 
10th  of  November^  1817,  and  judgment  was  afterwards  obtained 
against  the  casual  ejector ;  a  judgment  was  also  recovered  for  the 
mesne  profits;  an  execution  was  issued  thereon,  and  returned 
nuJla  bona.     The  case  of  Jackson  v.  Myers  (18  Johns.  Rtp.  425.) 
disposes  of  this  objection  ;  it  was  there  heldj  that  a  conveyance 
made  with  intent  to  defeat  a  recovery  for  damages,  in  an  action 
pending  for  a  tort,  and  before  trial  and  judgment,  was  fraudulent 
and  v-'id,  within  the  statute  against  frauds. 

The  words  of  the  statute  are,  *'  to  defraud  creditors  and  otbon 

(a)  Vid.  8eu>ard  v.  Ja  Xson,  3  Catn.  Rep.  4Q& 
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of  their  just  and  lawful  actions,  damages  and  demands."  The 
plaintiff  in  the  ejectment  cause  was  protected  by  the  statute,  as 
fully  as  if  he  had  been  a  creditor.  He  claimed  the  recovery  of 
pos^ssion,  and  damages  for  the  mesne  profits;  and  the  result 
shows  he  had  a  just  and  lawful  action. 

The  fourth  section  of  the  statute  of  frauds  gives  one  moiety  of 
the  penalty  to  the  people,  and  the  other  moiety  to  the  party 
aggrieved ;  there  is  no  limitation  in  this  section,  as  to  bringing  the 
action.  The  suit  was  commenced  in  August,  1820,  more  than 
two,  but  less  than  three  years  after  the  execution  of  the  bond.  The 
sixth  section  of  the  act  for  the  limitation  of  actions,  declares,  that 
all  actions  for  any  forfeiture,  upon  any  penal  statute,  where  the 
forfeiture  is  limited  to  the  people  of  the  state  only,  shall  be  brought 
within  two  years ;  that  when  the  penalty  is  given  to  any  person 
who  shall  prosecute  for  the  same,  or  to  the  people,  and  to  any  other 
who  shall  prosecute,  the  action  shall  be  brought  by  the  person  who 
may  lawfully  pursue  for  the  same,  toithin  one  year;  and  in  default 
of  such  pursuit,  the  same  shall  be  brought  for  the  people  at  any 
time  within  two  years  after  that  year  ended ;  and  that,  where  the 
benefit  of  the  forfeiture  is  given  to  the  party  aggrieved,  the  action 
shall  be  sued  within  three  years. 

Neither  of  these  limitations  apply  to  the  case  under  considera- 
tion, for  here  the  penalty  is  limited,  and  given  to  the  party  aggrieved 
and  the  people,  in  equal  portions ;  no  other  person  is  entitled  to 
sue  and  recover. 

•The  consequence  is,  that  this  case  not  being  within  any  of  the 
limitations  in  the  statute,  the  suit  is  not  barred  by  length  of  time ; 
since  by  the  common  law  there  was  no  stated  or  fixed  time  as  to  the 
bringing  of  actions.     (I7*c  People  v.  Gilbert,  18  Johns,  Rep,  228.) 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


ALBA^NY, 
Jan.  1823. 

Norton 
Rich. 


[♦475] 


Norton  against  Rich. 

WENDELL  moved  for  an  attachment  for  the  non-payment  of 
costs,  against  Selden  and  Post,  to  whom  Norton,  the  plaintiff,  had 
assigned  a  demand  against  Rich,  for  which  a  suit  had  been  brought 
in  the  name  of  N.  against  /?.,  and  on  a  report  of  referees,  a  judg- 
ment was  given  in  favor  of  R.  against  N.  for  35  dollars.  The 
affidavits  stated*  that  Norton  was  insolvent,  and  that  the  costs  had 
been  regularly  taxed  and  demanded  of  the  assignees  of  iV.,  who  had 
refused  to  pay  the  bill. 

£f.  Mitchell,  contra,  objected,  that  the  defendant  should  have 
applied  before  the  cause  was  referred,  or  tried,  to  stay  the  proceed- 
ings until  security  was  given  for  the  costs.    (13  Johns.  Rtp.  330.) 

Per  Curiam,    That  is  a  remedy  which  the  party  may  have 

)  Vid  Guine^r.  8peinM,e  WatddTi Rep. SU.    Jaekwonr.  VmAniwerp,lSrid  295. 
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ALBANY,    pending  the  suit ;  but  he  is  also  entitled  to  an  attachment,  after 
Jan.  1823.     ^  judgment  in  his  favon    The  motion  must  be  granted. 


StOAM 

y. 

SWAKT. 


Mitchell  objected,  that  items  had  been  taxed  in  the  bill  for  costs, 
on  making  a  motion  to  change  the  venue  in  the  cause. 


[*476]  Per  Curiam.    Although  costs  are  not  given  on  a  motion  *to 

change  the  venue  in  a  cause,  yet  they  abide  the  event,  and  the 
party  may  have  them  taxed,  when  final  judgment  is  signed. 

Motion  granted. 


SuDAM  agaifist  Swart. 

Pro€eediii|[s  in  MOTION,  on  the  part  of  the  defendant,  to  stay  the  proceeding 
referees  wufbe  ^  ^'^  causc,  until  the  fifst  day  of  April  next,  on  an  affidavit  of  the 
stayed/oD  an  absence  of  a  material  witness,  who  had  gone  out  of  the  state,  and 
aha^nce  ^of^'^a  ^'*s  expcctcd  to  return  home  by  that  time,  &c. 
materiaJ  wiu  It  appeared,  that  the  cause  had  been  regularly  referred,  by  an 
g^eoui^^^  order  of  the  court,  in  August  last;  and  there  was  a  notice  of  a 
stale,  but  w&j  meeting  of  the  referees,  for  the  14th  of  November  last.  The  de- 
tonTby  a%er-  fondant  obtained  a  judge's  order  to  stay  the  proceedings,  until  this 

lain  da/,  (a)        term. 

Sudemiy  in  propria  persona,  contra. 

Per  Curiam.  The  order  of  the  judge  in  this  case  stayed  the 
proceedings  on  the  reference,  with  a  view  to  this  motion,  which  is, 
that' the  referees  stay  proceedings  until  tt^e  first  day  of  April  next. 
It  is  not  doubted,  that  the  witness,  who  is  absent,  is  a  material 
witness,  nor  but  that  he  will  return  home  by  that  time.  It  is  ob- 
jected, that  such  a  rule,  as  that  now  asked  for,  is  unprecedented ; 
and  that  it  ought  to  be  left  to  the  discretion  of  the  referees,  in  the 
first  instance,  and  that  this  court  ought  not  to  interfere,  until  it  is 
seen,  that  the  referees  will  not  consent  to  an  adjournment  of  the 
hearing.  The  cases  of  Bird  v.  Sands,  (I  Johns.  Cases,  394.)  and 
Combs  V.  Wyckoff,  (I  Caines,  147.)  appear  to  us  to  be  in  point,  that 
this  court  will  stay  the  proceedings  before  referees,  on  a  proper 
foundation  being  laid  for  the  application.  Indeed,  it  is  the  com- 
mon practice  of  the  court  to  do  so.  The  referees  may,  and  prob- 
ably would,  allow  an  adjournment,  until  a  material  witness,  who 
[  *  477  ]  was  absent,  should  return.  They  might  not,  however,  *think  fit  to 
grant  it.  The  application  to  this  court  is  a  cautionary  measure, 
in  which  we  think  the  party  has  a  right  to  our  aid,  in  order  to 
prevent  an  unnecessary  accumulation  of  costs,  and  to  prevent  his 
being  compelled  to  go  to  a  hearing,  when  he  is  not  prepared,  from 
causes  over  which  he  has  no  control. 

Rule  granted. 

la)  Vid.  Grahams  v.  Mot  tan,  6  WendeWt  Rep,  SdS 
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Allan,  Widow,  &c.,  against  Smiti^.  jacksov 

V. 

DOWER,  unde  nihil  habety  &c*  At  the  last  terin,  the  tenant 
was  called)  and  not  appearing,  his  default  was  entered,  and  a  writ  fa,iit^®'of**  u^ 
ol  grand  cape  was  issued,  returnable  at  this  term.  A  motion  wa$  tenant  for  not 
now  made  to  set  aside  the  default,  and  all  subsequent  pro^  S^^uSmonsIn 
oeediiigs,  and  that  the  tenant  have  leave  to  enter  his  appearance,  an  action  of 
It  appeared  from  the  affidavits,  that  the  tenant,  on  being  served  ^"^{^^f  '^" 
with  the  summons,  consulted  a  lawyer,  who  advised  him  to  inform  tered,  and  & 
li.,  of  whom  he  purchased  the  land ;  that  JB.  being  sick,  the  tenant  ^pUadiSied' 
applied  to  a  lawyer,  in  presence  of  the  son-in-law  of  R.,  to  know  the  default  and 
who  was  to  defend  tlie  suit ;  and  was  told  that  R.  Troup,  Esq.  JeS"  we7e 
would  take  charge  of  it.  JS.  knew  nothing  of  the  default ;  and  set  asiSe,  at  the 
Troup,  in  his  affidavit,  stated,  that  he  understood  that  he  was  to  Sfr^rounj  of 
'defend  the  suit,  but  did  not  know  of  its  situation,  until  the  second  rnutake  and  ac- 
day  of  NovenAer  last,  &c.  It  appeared,  that  the  husband  of  the  tenant'  aiioJeS 
demandant  had  aliened  the  land  in  his  life-time.  to  enter  hu  ap- 

The  proceedings,  on  the  part  of  the  demandant,  were  regular}  p®*'*'**^®*  ^^* 
and  the  de&ult  regularly  entered. 

C.  G.  Troup,  and  — ^-« — ^  for  the  tenant. 

E,  Howe,  and  Lee,  for  the  demandant. 

Per  Curtain.  The  affidavits,  on  the  part  of  the  defendant,  show, 
not  only  that  he  has  a  material  defence,  but  that  "^he  has  been  *  [478  ] 
prevented  from  appearing  on  the  return  of  the  summons,  by  mis- 
take and  accident.  Every  court  has  the  power  to  adapt  its  prac- 
tice to  the  attainment  of  justice  between  the  parties ;  whatever 
may  be  the  ancient  practice  on  writs  of  right,  and  in  actions  of 
dower,  we  cannot  consent,  that  a  party  shall  be  deprived  of  his 
right  to  make  a  defence,  when  he  has  one  to  make,  and  has  been 
deprived  of  the  opportunity  of  doing  it,  by  mere  mistake  or  accident. 
We  think  the  motion  ought  to  be  granted. 

Rule  granted,  (b) 

(a)  VicL  AUm  v.  Snt&hy  1  Cow,  Rtp.  180. 

{k)  Vide  Booth's  JfUal  Actiom,  23.  25.  ch.  8.     Saver  DerauU,    2  Sdlon's  Practice,  295.    2 
Sound.  43,  44.  n.  I,    Co.LUl.^oD.    IJohns,  Rep,  3123,    13  Johns.  Rep.  5M. 


ECSCS^^C 


Jackson,    ex  dent.    Hungerford    and   others,   against 

Eaton,  (c) 

THIS  was  an  action  of  ejectment,  brought  to  recover  the  pos-  ^'^i^\qS^ 
session  of  one  half  of  lot  number  ninety  in  Cincinnatus.  Daniel  (sess.  43.  ch! 
Hungerford,  a  soldier,  who  served  in  the  revolutionary  war,  was  j^J/^foJ'^if^ 
owner  of  the  lot,  and  died  during  the  war,  leaving  six  children,  of  tary  bounty 
whom  Levi  H.  was  the  eldest,  and  heir  at  law.     It  was  admitted,  ^^^f  ^^"^  ^^^ 

(c)  This  cause  waa  decided  m  January  term,  1822. 

Vol.  XX.  43  ^37 
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ALBANY,  that  the  lessors  were  children  of  the  ^soldier,  but  all  yoanger  thar 
Jao^  im.  ^  £^^  jj^  rpj^^  defendant  ofiered  in  evidence  a  deed  from  LiCvi 
Hungerfordy  to  Daniel  Hungerfordy  for  the  whole  lot,  dated  JVb- 
vember  17,  1796,  the  consideration  of  which,  as  expressed,  was  500 
dollars.  This  deed  was  not  proved  or  acknowledged,  until  the 
«ub«rribio* JS  18th  day  of  September,  1820,  when  it  was  proved  by  Laac  Bumhamy 
nesses  to  the  One  of  the  subBcrilMng  witnesses,  before  Frederick  W.  Atwater,  a 
duced'^at  'the  commissioner.  The  reading  of  this  deed  in  evidence  was  objected 
trial,  to  prove  to  by  the  plaintiff's  counsel,  on  the  ground  that  Bumham  was  in* 
whSSTsuch^iv-  ^^rested  in  the  event  of  this  suit,  at  the  time  he  proved  the  deed , 
ideoce  is  there  and  to  show  his  interest,  the  plaintiff  introduced  a  deed  executed 
competeot*'  to  ^V  Bumhaniy  in  1807,  for  two  thirds  of  the  premises  in  question, 
prove  its  exe-  in  which  deed  were  covenants  of  warranty  and  seisin.  The  judge 
^''uiw!  '^'  decided,  that  the  deed  could  not  be  read  in  evidence  without  fur- 
A  deed,  thcr  proof.  The  defendant  then  called  Joseph  White  as  a  witness, 
to^n^'^b^cD  ^^  testified  that  he  knew  Charles  Mudge,  one  of  the  subscribing 
proved,  or  ac-  witnesses  to  the  deed ;  that  Madge  was  dead,  and  that  he  was  ac- 
i^Td«F*^ac-  quainted  with  his  hand*writing,  and  had  seen  him  write,  and  that 
cording:  to  the  he  believed  the  name  of  Mudge  to  the  deed  to  be  his  proper  hand- 
Se'  airt  o7  the  writing ;  and  also  that  he  had  seen  Bumham  write,  and  was  ac- 
12th  April,  quainted  with  his  hand-writing,  and  believed  his  hand-writing,  as  a 
ch!V.n«)  wi  witness,  to  be  genuine.  To  this  evidence  the  plaintifi^s  counsel 
bein^  proved  at  objected,  but  the  judge  permitted  the  deed  to  be  read.  It  was 
ideoce' com^  admitted  that,  in  the  year  1812,  John  DieU  caused  an  ejectment 
petent  at  com-  to  be  brought  against  one  Hawleyy  then  on  the  lot ;  that  in  that 
be*rcad^ii"vi^  ^uit,  all  the  children  of  the  soldier,  and  Charles  Brovm,  Isaac 
dence.  (b)  Bumham  and  John  Diell,  were  lesciors  ;  that  a  recovery  was  had, 
has  executed  a  ^^^  ^  ^rit  of  posscssion  issued,  and  possession  taken  in  1813,  and 
deed,  set  up  by  that  the  posscssiou  was  not  taken  by  any  person  claiming  title 
ejectment>!iro°  Under  the  deed  from  Levi  to  Daniel  ti.  until  that  time, 
a  competent  The  defendant  then  introduced  a  deed,  duly  proved,  from  the 
proveitfrauduh  executors  of  John  DieU  to  himself,  dated  in  1815,  for  theconsider- 
^,  especially  ation  of  1600  dollars,  for  the  whole  lot,  and  proved  that  he  had 
of  '26  ^yeanT,  made  beneficial  improvements  on  the  lot. 

when,  by  avoid-      The  plaintiff  then  called  Levi  Hungerford  as  a  witness.     The 
SI  recovery^o/  defendant  objected  to  the  introduction  of  this  witness,  but  the 

L*  480  ]  judg©  permitted  him  to  be  sworn,  subject  to  all  objections.  *He 
e  plaintiff  testified,  that  he  never,  to  his  knowledge,  gave  his  brother  Daniel 
Sr'**  wmmon  ^  ^^^  5  ^®  recoUectcd  having  signed  one  or  two  papers  in  relation 
benefit  of  the  to  the  lot,  at  the  rcquost  of  Robert  Dickson,  who  married  one  of 
wu^^J'^nS  his  sisters.  Dickson  undertook  to  procure  the  lands;  that  the 
on^,  but  the  witness  never  received  from  Dickson,  or  any  one  else,  any  consid- 
£io^iJ?ege8*Ae  ew-tion  for  the  land.  On  his  cross  examination,  the  witness,  on 
fraud  to  have  being  shown  the  deed  in  question,  said,  the  signature  looked  like 
^  "SlSf 'm  ^  hand-writing,  and  that,  at  the  time  he  signed  the  papers.  Dirk- 
those  claiming^  son  agreed  to  give  him  part  of  the  land  when  he  obtained  it. 
^1  belSiowSi  By  direction  of  the  judge,  a  verdict  was  taken  for  the  plaintiff*, 
to  impeach  or  for  onc  half  of  the  premises,  subject  to  the  opinion  of  the  court  on 

avoid  the  deed,   ^t      r  *  *         *  a 

•a  that  sioond!  the  foregomg  case. 

Mr)  %  Rev,  Stat.  756. 

WJackwny.Pha^  9Cim.Rep.H.    Jadt$<mr.Codf,  BiJLim. 
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Oakley  and  Parker^  for  the  plaintiff. 
Cady  and  Mjrse,  for  the  defendant. 

Van  Ness,  J.,  delivered  the  opinion  of  the  court. 

The  lessors  of  the  plaintiff  have  shown,  prima  facie^  a  title  to 
half  of  the  lot ;  and  the  question  is,  whether  the  defendant,  on  his 
part,  has  shown  either  a  better  title  in  himself,  or  one  outstanding 
m  some  other  person ;  and  whether  he  has  or  not,  depends  upon 
the  decision  of  the  following  points : 

1st.  Was  the  deed  from  fjcvi  Hungerfard,  the  heir  at  law,  at 
the  time  of  th^  death  of  the  soldier,  to  his  brother  Daniel^  sufficient- 
ly proved  on  the  trial  ?  and  if  it  was,  then, 

2d.  Did  the  deed  pass  the  title  to  the  whole,  or  to  a  part  of  the 
lot  only  ? 

1.  The  deed  from  Levi  H.  to  Daniel  H.  wbb  not  proved  or 
acknowled^d  until  the  18th  of  September^  1820,  when  it  was 
proved  by  i.  Burnham,  one  of  the  subscribing  witnesses,  before  a 
commbsioner ;  but  it  never  had  been  recorded.  Burnham  having 
had,  in  1807,  conveyed  two  thirds  of  the  lot,  with  full  covenants 
of  warranty  and  seisin,  was,  I  think,  properly  held  to  be  an  incom- 
petent witness  to  prove  the  deed  before  the  commissioners,  as  he 
would  have  been,  if  he  had  been  offered  as  a  witness  to  prove  the 
same  fact  on  the  trial.  The  testimony  of  White^  who  proved  the 
*hand-writing  and  death  of  the  subscribing  witness,  Mudge^  and 
also  of  Burnham,  would,  in  ordinary  cases,  be  sufficient  to  entitle 
the  defendant  to  give  the  deed  in  evidence  to  the  jury.  But,  by 
the  act  of  the  14th  of  April,  1820,  it  is  enacted,  that  no  deed  re- 
lating to  the  title  of  any  part  of  what  is  called  the  military  tract, 
executed  on  or  before  the  1st  of  May,  1797,  should  thereaiter  be 
read  in  evidence,  in  any  court  of  this  state,  unless  the  same  be  ac- 
knowledged or  proved  according  to  the  provisions  of  the  first 
section  of  the  act  concerning  deeds,  passed  the  12th  of  April,  1813, 
any  thing  in  the  seventh  section  of  said  act,  or  any  law  to  the  con- 
trary notwithstanding.  It  is  argued,  that  this  deed,  not  having 
been  acknowledged  or  proved,  cannot  be  read  in  evidence.  Sel- 
dom, if  ever,  perhaps,  has  a  statute  of  so  much  importance  been 
passed,  with  so  Httle  regard  to  the  previous  existing  law,  and  with 
so  little  attention,  so  to  word  it,  as  to  effectuate  the  intention  of  the 
legislature.  In  the  case  of  Jackson,  ex  dem.  Yates,  v.  How,  (19 
Johns.  Rep,  80.)  we  had  occasion  to  examine  the  provisions  and 
phraseology  of  this  act,  and  we  were  enabled,  fortunately,  to  give 
It  a  construction,  by  which  the  rights  of  many  persons  were  pre- 
served, which  would  have  been  destroyed,  in  case  we  had  found 
ourselves  obliged  literally  to  follow  the  language  in  which  it  is 
coached.  Another  case  is  now  presented  of  nearly  the  same  kind. 
According  to  a  literal  interpretation  of  this  act,  it  would  seem,  that 
no  deed  for  lands  in  the  military  tract,  could,  at  all,  under  any  cir- 
cumstances, be  read  in  evidence,  unless  it  was  actually  proved  or 
acknowledged  according  to  the  first  section  of  the  statute  of  1813 ; 
but  that  was  not,  and  most  certainly  could  not  have  been  the 
intention  of  the  leoslature.     And  in  the  case  just  adverted  to,  we 
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decided,  in  a  class  of  cases  of  which  the  deed  therein  mentioned 
was  one,  that  such  was  not  their  intention.  It  is  evident  that  all 
the  statutes,  including  that  of  the  14th  of  Aprils  1820,  provide  for 
giving  deeds,  or  the  records  or  transcripts  of  deeds,  in  evidence 
when  proved,  acknowledged  or  recorded,  pursuant  to  the  various 
provisions  which  these  statutes  contain.  And  it  is  equally  clear, 
that  they  do  not  apply  to  cases  where  the  subscribing  witnesses 
are  prodttced  on  the  trial,  or  where  such  *other  evidence  of  the  ex- 
ecution of  a  deed  is  offered  at  the  trial  as  was  admissible  at  com- 
mon law.  In  this  case,  the  deed  was  not  to  be  given  in  evidence, 
either  as  proved,  acknowledged  or  recorded,  according  to  any  of 
the  statutes,  (Bumham's  proof  of  it  being  rejected,)  but  upon 
such  evidence  as  was  competent  to  prove  its  execution  at  conomon 
law.     The  act  of  Ajprily  1820,  therefore,  does  not  touch  this  case. 

2.  Levi  Hungtrford,  being  the  heir  at  law  of  the  soldierj-who 
died  during  the  war,  and  having  conveyed  the  whole  lot  to  Dofdtl 
Hungerford,  on  the  17th  of  JVorcmicr,  1796,  the  title  to  the  whole 
lot  passed  by  virtue  of  that  deed  to  the  grantee,  according  to  the 
provisions  of  the  seventh  section  of  the  act  of  the  8th  of  April, 
1813;  (I  N.  R,  L.  305.)  and  the  defendant  has  thus  shown  a 
title  out  of  the  lessors  of  the  plaintiff. 

The  lessors  of  the  plaintiff  have  alleged  that  this  deed  from 
Levi  Hmgerford  was  obtained  from  him  by  fraud ;  and  he  was 
offered  as  ^  witness  to  prove  tins  allegation,  twenty-six  years  after 
the  deed  was  given.  To  his  competency  as  a  witness,  as  well  as 
to  the  evidence  he  gave,  the  objections  are  insuperable. 

(1.)  As  to  his  competency :  The  lessors  of  the  plaintiff  seek  to^ 
recover  an  undivided  moiety  of  the  premises ;  and  this  deed  being 
out  of  the  question,  they  are  tenants  in  common  with  Levi  Hun- 

ferford,  and  the  recovery  in  this  suit  would  be  for  their  common 
enefit ;  for  if  they  entered  under  a  recovery  in  this  suit,  such 
entry  would  enure  to  the  benefit  of  Levi,  in  proportion  to  his  in- 
terest in  the  lot.  If  a  suit  should  be  brought  for  tne  mesne  profits, 
the  judgment  in  this  action  would  be  conclusive ;  and  the  damages 
recovered,  would  be  for  the  use  of  jLet;*,  in  the  same  proportion. 

(2.)  As  to  the  evidence  he  gave :  The  lessors  of  the  plaintiff 
have  no  right  to  set  up  the  fraud  alleged  to  have  been  practised 
upon  Levi.  He,  or  those  claiming  under  him,  alone  can  avoid 
the  deed  on  that  ground.  This,  as  to  the  lessors  of  the  plaintiff, 
is  res  inter  alios  acta.  No  fraud  was  used  as  to  them.  They  claim 
under  a  title  separate  from,  and  independent  of  Levi,  and  not 
derived  in  any  way  through  him  ;  they  have  no  right  to  impeach 
the  deed  ^for  this  cause.  But  admitting  that  Levi  was  a  compe- 
tent witness,  and  that  the  lessors  of  the  plaintiff  might  legally  avsil 
themselves  of  the  fraud  alleged  to  have  been  committed  upon  him, 
I  think  his  testimony  very  loose  and  unsatisfactory,  particularly 
aftQr  he  has  suffered  this  deed  to  remain  unquestioned  for  such  a 
very  long  period.  He  does  not  deny  that  he  gave  the  deed,  but 
complains  that  he  never  received  any  consideration  for  it,  and  states 
that  he  has  no  recollection  of  having  executed  a  deed  for  his 
share  of  the  land.    This  is  the  amount  of  his  testi]|)ony ;  and  if 
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such  evidence  were  allowed,  to  set  aside  a  deed^  especially  for  a    albanIT, 
ihilitary  lot,  the  consequences  would  be  terrible.  viJS^v^^L/ 

The  defendant  is,  accordingly,  entitled  to  judgment.  Lioh 


Judgment  for  the  defendant. 


▼. 

B0RTUB 


Lion,  ex  dent.  Medcef  Eden,  against  Burtiss  ktid  The 
President  and  Directors  of  the  Bank  of.  New- 
York. 


)f  EdeUy  from  John  Wood^  junior,  assignee  of  J^^***"*f"®*I 
\L  E,  and  J.  fV,y  his  assignee,  in  all  oi  which  and  ot£e?iandt 


THIS  was  an  action  of  ejectment,  brought  in  May,  1819,  to  ^;^^^ 
recover  the  possession  of  a  house  and  lot  in  the  city  of  New-  York,  having,  by  his 
The  cause  was  tried  before  Mr.  Justice  Van  NesSy  at  the  New-  York  JjJJ  ^''  ***g* 
sittings,  December  2d,  J^820.  The  declaration  contained  three  ii^  deviseJ 
detnises:  from  iHedce/*  ~ 
ilf.  Eden,  and  from  AT. 

the  habendum  *was  stated  to  be  from  the  6th  of  May,  1819.  The  [  *  484  1 
ouster^  in  all  the  demises,  was  laid  on  the  8th  of  iuay,  1819,  on  tohwson  Jf«^ 
which  day  the  action  was  commenced,  by  a  service  of  the  declara-  i^S,*"i[M« 
tion  on  the  tenant.  The  defendants  confessed  lease,  entry  and  yy  will,  and  i 
ouster,  and  that  they  were  in  possession  at  the  commencement  of  appoint,  Uiaur 
the  suit.  «^r  **^ho°iX 

It  was  proved,  that  MedcefEden,  the  elder,  died  seised  of  the  prem-  Spart'uiL  Ufe 
ises  in  question,  on  the  14th  of  September,  1798,  having  made  his  wiUwai  mwfiJ 
last  will,  in  due  form  of  law,  to  convey  real  estate,  dated  August  or  part?haSi^ 
29,  1798,  leaving  two  sons,  Joseph  and  Medcef.  The  will,  among  toKiurvivorj 
other  things,  contained  the  following  clauses  :  '^  I  give,  &.c.  unto  ^  'both  t^£ir 
my  son  Joseph,  my  three  houses,  &c.,  in  Gold  street,  &c.;  also,  f^^>  without 
five  houses  and  lots,  &c.  in  Riders  street,  &c.;  also,  one  house  and  then  I  giv^l 
lot  in  Broadway,  &c.,  next  to  the  corner  of  Robinson  street,  &c. ;  ^  prop^y* 
fdso,  my  farm,  &c.  near  Kingsbridge ;  also,  one  other  farm,  in  the  brother  JaZ 
Manor  of  Fordhatn,  &c. ;  also,  twelve  acres  of  land,  &c.,  at  ^-f  .©C  *«•• 
Bloomingdale,  <&c. ;  also,  five  houses  and  six  lots  of  ground,  d^c.  !ld^x,o/;dtc! 
situate  in  Bayard's  lane,  of  the  seventh  ward  of  the  said  city,  ^f^f*''*"  f 
(which  included  the  premises  in  question ;)  also,  a  house  and  lot,  UMftonsT^^d 
<fcc.  in  Greenwich  road,  &c. ;  also,  a  house  and  lot,  &c.  in  Nassdu  "".jj^^*/*® S 
street,  &c.;  to  have  and  to  hold,  &c.  all  and  singular,  &.c.  the  issue,  leai^nr 
hereby  bequeathed  premises,  unto  the  sole  and  proper  use  and  *>»•  ^^^'^' 
behoof  of  my  said  son  Joseph,  his  heirs»  &c.  forever."  aAervrn^,     ' 

"  And  I  give,  &c.  to  my  son  Medcef,  all  and  singular  my  farm,  ^^»  fJ^juT 
&.C.,  at  Bloomingdale,  on  the  north  side  of  the  road,  &c. ;  also,  lais,  without 
ten  acres  on  the  south  side  of  the  road,  <fcc.;  also,  the  house  and  ]gj^  thaT'** 
lot  in  the  Bowery  road,  &c.^  also,  one  house  and  lot  in  Broadway,  the  death  of  the 

tettator'a  son 
Joseph,  the  fimitation  over,  whteh  was  good  as  an  executory  devise,  vested  in  ilf.,  the  sorviviog*  son ;  and  the  de- 
vise in  his  fhvor  having  tdken  effect,  ceased  to  be  executory,  and  be  became  seised  in  fee  tail,  by  neeessaiy  im- 
plication  of  taw,  with  a  remainder  expectant  in  favor  of  John  E.  and  Ff.  J.,  the  brother  and  sister  of  the  testator; 
ftnd  by  virtue  of  the  staikite  of  the  S3d  of  February ^  1786,  alMlishiog  estates  tail,  if.  became  seised  in  fee  sini« 
pie  absolute,  of  all  the  estate  devised  to  his  brother  Joseah,  (a) 

A  person  holding  faud  by  deforcement  merely,  cannot  levy  a  fine  so  as  to  aflect  or  bar  a  stranger  to  it. 

(a)  Vid.  Jackson  v.   Christman,  4  WendeWs  Rep.  V!Tt.    Jackson  v.  Elmtndart,  3  Uid.  SSS.   VarHdc  % 
Jack^n^  2  Ibid.  166.    Jackson  v.  Thompson,  6  Cow.  Rep.  178.     WiUies  v.  /.ton,!  Bnd.  383. 
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DOW  occupied  by  B.  Judah ;  also,  two  houses  and  lots,  6lc.  at  the 
Old  Slipf  &c. ;  (describing  other  houses  and  iots-in  the  city ;)  to 
have  and  to  hold,  (Lc,  unto  the  only  proper  use,  &c.  of  my  said 
son  Medcef,  his  heirs  and  assigns,  forever,"  &c. 

''  Item.  It  is  my  will,  and  I  do  order  and  appoint^  thai  if  either 
of  viy  said  sons  should  depart  this  life  without  lawful  istue^  his  share 
or  part  shall  go  to  the  survivor;  and  in  case  of  both  of  their  deaths^ 
without  lawful  issue,  then  I  give  all  the  property  aforesaidy  to  my 
brother,  John  Eden,  of  Loftus,  in  Cleveland^  %n  Yorkshire ;  and  my 
sister  Hannah  Johnson,  of  fVhitby,  in  Yorkshire,  and  their  heirs" 

*On  the  death  of  the  testator,  Joseph  entered  into  possession 
of  the  premises  in  question,  as  part  of  the  lands  devised  to  hTm, 
situate  in  Bayard^s  lane,  &c.  Afterwards,  on  the  16th  of  May, 
1801,  all  the  right  and  title  of  Joseph  Eden  to  the  premises  in 
question  were  sold  at  public  auction  by  the  sheriff  of  New--  York, 
by  virtue  of  a  f.  fa.,  issued  on  a  judgment  in  the  Supreme  Court, 
to  Robert  Bourne,  the  highest  bidder,  who  purchased  the  same  for 
the  use  of  the  Bank  of  New* York;  and  the  sheriff,  accordingly, 
executed  a  deed  to  R.  Bowne,  who  entered  and  was  possessed  oi 
the  premises,  in  trust;  and  on  the  23d  of  February,  1815,  con 
veyed  the  premises  to  the  Bank  of  New^York,  who  entered  into 
possession  thereof,  under  the  deed  to  them,  and  have  since  been 
in  possession. 

Joseph  Eden  died  on  the  29th  of  August,  1812,  without  issue, 
leaving  Medcef  Eden  surviving  him. 

On  the  16th  of  April,  1816,  the  Bank  of  New-York  duly  exe- 
cuted and  delivered  a  deed  of  bargain  and  sale,  in  fee  simple,  of 
the  premises,  to  C  B.  Ooelet,  in  order  to  make  him  a  tenant  to 
thg  precipe,  for  the  purpose  of  levying  a  fine,  which  was  accord- 
ingly levied  and  completed,  in  due  form,  in  January  term,  1817. 
The  writ  of  covenant  was  tested  the  13th  of  January,  1816.  The 
first  proclamation  was  made  in  May  term,  1816,  and  the  last  proc- 
lamation in  January  term,  1817. 

The  records,  papers,  and  proceedings,  relating  to  the  levying 
the  fine,  were  read  in  evidence.  The  plaintiff's  counsel  insisted, 
that  the  fine  was  null  and  void,  because  the  parties  thereto  had 
no  estate  in  the  premises,  at  the  time,  but,  according  to  their  own 
showing,  were  mere  tenants  at  sufferance  of  the  lessors  of  the 
plaintiff,  &c.  The  judge,  without  giving  any  opinion,  reserved 
the  point. 

The  defendants  offered  to  show,  that  Medcef  Eden,  the  younger, 
had  died  since  the  commencement  of  the  suit,  to  wit,  on  the  26th 
of  July,  1819,  without  issue.  The  plaintiff  objected  to  the  testi- 
mony, but  it  was  admitted  by  the  judge,  and  the  plaintiff  excepted 
to  h'*s  opinion. 

The  plaintiff  then  proved  an  entry  on  the  premises  by  JB.  Bald- 
win, by  virtue  of  a  letter  of  attorney  to  him  from  *  Medcef .  Eden 
for  that  purpose,  on  the  6th  of  May,  1819,  and  that  he  there  exe- 
cuted the  lease  mentioned  in  the  declaration.  The  plaintiff  then 
gave  in  evidence  the  will  of  Medcef  Eden,  the  younger,  dated  Juhf 
23,  1819,  whereby  he  devised  all  his  real  and  personal  estate  to 
his  wife,  for  life,  &c.,  who  was  living. 
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Both  parlies  excepted  to  the  opinion  of  the  judge,  on  every 
point  raised  at  the  trial,  and  decided  against  them,  with  liberty  to 
bring  up  the  points  before  the  court,  to  be  argued,  on  a  case  to 
be  made. 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  subject  to  the 
opinion  of  the  court,  on  a  case  to  be  made,  with  liberty  to  either 
party  to  turn  it  into  a  special  verdict,  or  bill  of  exceptions,  or  both, 
at  the  elect.on  of  either  party ;  all  papers  and  other  documents, 
produced  on  the  trial,  to  be  part  of  the  case. 

Butr^  for  the  plaintiff. 

iSl  Janesj  for  the  defendants. 

Spenceb,  Ch.  J.,  delivered  the  opinion  of  the  court.  This  case 
arises  under  the  will  of  Mzdctf  EdeUy  the  elder.  In  the  case  of 
Anderson  v.  Jackson^  (16  Johns,  Rep,  382.)  this  will  received  a 
construction  in  the  Court  for  the  Trial  of  Impeachments  and  the 
Correction  of  Errors.  The  judgment  of  the  Supreme  Court  was 
affirmed.  It  was  decided,  that  MedcefEden,  the  younger,  on  the 
death  of  his  brother  Joseph^  without  issue,  took  by  way  of  execu- 
tory devise,  the  lands  devised  to' Joseph.  This  action  is  for  the 
recovery  of  part  of  the  real  estate  thus  devised  to  Joseph  Eden. 
The  suit  was  commenced  in  May,  1819;  and  on  the  26th  of  July 
thereafter,  Medcef  Eden^  the  younger,  died  without  issue ;  and 
the  question  between  these  parties  is,  whether  the  whole  estate 
became  vested  in  Medcef  Eden,  or  whether  the  limitation  over  to 
John  Elen,  and  Hannah  Johnson,  upon  the  events  which  have 
happened;  vests  the  real  estate  devised  to  Joseph  Eden  in  them. 

The  case  states,  that  Medcef  Eden,  the  elder,  made  his  will  in 
due  form,  and  competent  to  pass  real  estate,  on  the  29th  *of 
Aug%ist,  1798,  whereby  he  devised  to  his  son  Joseph  certain  real 
estate,  including  the  premises  in  question,  and  to  his  heirs  and 
assigns  forever.  After  devising  other  real  estate  to  his  son  Med- 
cef, also  in  fee,  there  is  the  following  clause  in  his  will :  '^  Item, 
It  is  my  will,  and  I  do  so  order  and  appoint,  that  if  either  of  my 
said  sons  should  depart  this  life  without  lawful  issue,  his  share  or 
part  shall  go  to  the  survivor ;  and  in  case  of  both  their  deaths, 
without  lawful  issue,  then  I  give  all  the  property  aforesaid  to  my 
brother,  .John  Elen,  o{  Loftus,  in  Cleveland,  in  Yorkshire,  w[id  my 
sister,  Hannah  Johnson,  of  Whitby,  in  Yorkshire,  and  their  heirs." 

In  the  cas3  of  Anderson  v.  Jackson,  it  was  decided,  that  the 
devise  to  Joseph  Eleh  did  not  create  an  estate  tail,  but  that  the 
devise  over  upon  the  event  of  his  dying  without  issue,  was  a  limi- 
tation over,  as  an  executory  devise,  to  Medcef,  the  survivor.  The 
opinion  of  the  court  was,  that  the  devise  over  to  the  survivor  did 
not  depend  on  an  indefinite  failure  of  issue,  but  only  on  the  failure 
of  issue  at  the  time  of  Joseph^s  death.  This,  then,  is  the  law  of 
the  land,  and  must  govern  every  other  case  coming  within  the 
hame  principle.  I  must  be  allowed  to  say,  that  subsequent  re- 
flection has  confirmed  my  conviction  of  the  soundness  of  the  de- 
cision of  the  Court  of  Errors.     Stare  decisis  is  a  maxim  essential 
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ALBANY,  to  the  security  of  property ;  the  decisions  of  courts  of  law  become* 
Jan.  1823.  ^  ^^  f^^  ^^^  regulation  of  the  alienation  and  descent  of  real 
estate,  and  where  that  rule  has  been  sanctioned  and  adopted  in 
our  courts,  it  ought  to  be  adhered  to,  unless  it  be  manifestly 
wrong  and  unjust.  We  have,  fortunately,  little  experience  with 
regard  to  estates  tail.  It  is  a  tenure  opposed  to  the  genius  of 
our  institutions ;  and  in  the  year  1782,  during  our  revolutionary 
struggle,  the  legislature  evinced  its  entire  hostility  to  a  form  of 
conveyance  which  had  a  tendency  to  obstruct  the  free  alienation 
of  real  property. 

The  will  under  consideration  was  made  subsequent  to  the  acts 
of  the  twelfth  of  July,  1782,  and  of  the  twenty-third  of  Februaryy 
1786;  both  of  which  statutes  converted  not  only  existing,  but 
future  estates  in  fee  tail,  into  fee  simple  absolute.     These  statutes 

[  •  488  ]  formed  an  important  epoch  in  our  history.  *They  broke  into 
pieces  the  shackles  which  had  been  iftgeniously  contrived  to  per- 
petuate estates  in  the  same  family,  and  thus  rendered  the  aliena- 
tion of  the  soil  free  and  unrestrained.  It  will  be  perceived,  that 
the  devisor,  in  this  case,  made  use  of  no  words  denoting  an  inten- 
tion to  devise  in  fee  tail  the  estate  given  to  his  son  Joseph,  and  it 
was  urged  that  it  was  a  fee  tail  only  by  implication  of  law :  but  it 
seems  to  me,  that  since  our  statutes,  any  expression  denoting  an 
intention  to  limit  the  failure  of  issue  to  a  (ife  in  being,  such  as 
the  word  "  survivor"  in  this  case,  is,  mth  us,  sufficient  to  repel 
the  implication,  that  a  limitation  of  an  estate  over,  in  the  event  of 
the  first  devisee's  dying  without  issue,  was  meant  to  be  an  estate 
in  fee  tail,  and  thus  defeat  the  real  intention  of  the  devisor ;  but, 
on  the  contrary,  it  appears  to  me  that  no  such  intent  ought  to  be 
implied,  if  there  be  any  other  method  of  effectuating  the  real  in- 
tention of  the  testator.  I  cannot  bring  myself  to  doubt,  that 
when  the  testator  in  this  case  declared  it  his  will,  that  if  either  <^ 
his  sons  departed  this  life  without  lawful  issue,  his  part  or  share 
should  go  to  the  survivor,  he  meant  and  intended,  what  is  per- 
fectly intelligible,  the  lawful  issue,  living  at  the  time  of  the  death 
of  the  son  who  first  died ;  and  this  construction  is  evident,  from 
the  consideration,  that  the  surviving  son  was  to  inherit  the  part 
devised  to  the  son  who  should  first  die  without  lawful  issue ;  thus 
clearly  denoting  an  intention  that  the  surviving  son  should  person- 
ally be  benefited,  by  enjoying  the  estate  which  his  brother  had 
left,  without  issue  to  inherit  it.  The  case  of  Stnith  and  Wife  v. 
Chapman  (1  Hen.  fy  Mtin,  303.  306.)  contains  principles  in  ac- 
conJance  with  the  doctrine  I  have  advanced ;  but  it  is  not  my 
purpose  to  enlarge  upon  this  point.  The  law  is  settled,  and  I 
think  well  and  justly.  The  limitation  over  to  the  brother  and 
sister  of  the  testator  omits  the  word  survivor,  which  was  considered 
vel-y  significant  and  important  in  showing  the  intent  of  the  tes- 
tator, when  he  gave  the  estate  to  the  surviving  son,  in  case  the 
•iher  died  without  lawful  issue ;  but  it  is  urged  by  the  defendant, 
that  as  the  whole  is  in  one  sentence,  and  the  devise  over  to  per- 
sons in  esse,  the  same  common  intent  is  applicable  to  the  limita- 
tion over  to  the  brother  and  sister  of  the  devisor,  if  both  his  sons 

[  *  489  J       died  without  issue,  and  that  the  same  *consequence  would  follow. 
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But  as  there  are  other  principles  which  apply  to  the  last  devise,  it 
is  unnecessary  to  decide  this  point. 

The  question  then  arises,  whether,  upon  the  event  which  has 
happened,  the  death  of  the  testator's  sons  without  issue,  Iiis  brother 
and  sister  can  take  under  the  devise,  as  an  executory  one.  In  2 
Sxund.  388.  A.  Serjeant  Williamsy  in  a  note,  says,  '*  With  regard  to 
execiitoty  devises,  it  is  a  rule,  that  wherever  one  limitation  of  a 
devise  is  taken  to  be  executory,  all  subsequent  limitations  must 
tikewide  be  so  taken ;"  but  he  adds,  "  However,  it  seems  to  be 
established,  that  wherever  the  first  limitation  vests  in  possession, 
those  that  follow  vest  in  interest  at  the  same  time,  and  cease  to  be 
executory,  and  become  mere  vested  remainders,  subject  to  all  the 
incidents  of  remainders/'  He  refers  to  Stephens  v.  Stephens,  Cos, 
temp.  Talbot,  228.  Hopkins  v.  Hopkins,  1  Aik.  581.  and  Dot  v. 
FonnereaUy  Doug,  479.  Cruise  (vol.  6.  517.  tit.  38.  ch.  20.  s.  26 
— ^28.)  and  Feariie  (411.  419,  420.  6  Ed.  526.)  concur  in  this 
opinion  ;  and  the  adjudged  cases  fully  support  the  rule,  as  laid 
down  by  these  learned  commentators.  The  case  of  Brovmsword 
V.  Edwards  (2  Ves.  sen.  243.)  contains  the  same  a^^^trine.  The 
estate,  then,  of  John  Eden  and  Hannah  Johnson  was  turned  into 
a  remainder,  when  the  executory  devise  took  eflect  in  favor  of 
Medcef  Eden.  The  devise  to  them  then  ceasing  to  be  executory, 
Medcef  became  seised  in  fee  tail  by  necessary  implication  of  law, 
with  a  remainder  expectant  in  favor  of  John  Eden  and  Hannah 
Johnson,  For  it  never  was  doubted,  in  the  argument  of  the  case 
of  Anderson  v.  Jackson,  that  if  the  limitation  over  to  the  surviving 
fion  of  the  testator,  in  the  event  of  one  of  them  dying  without  Iaw« 
fal  issue,  did  not  operate  as  an  executory  devise,  it  would  neces- 
sarily be  a  fee  tail;  and  therefore  it  follows,  inevitably,  that 
wherever  the  executory  devise  ceased,  and  could  no  further  operate, 
the  estate  in  possession  became  a  fee  tail,  and  the  subsequent  re- 
mainder became,  by  operation  of  law,  limited  on  a  fee  tail ;  conse- 
qaently,  if  our  statute  abolishing  estates  in  fee  tail  had  not  passed, 
this  remainder  might  have  been  destroyed  by  a  fine  or  recovery  by 
Medcef  Eden.  {5  Cruise,  411.    6  Cruise,  5^.) 

The  statute  (1  N.  R.  L.  52.)  enacts,  "that  in  all  cases,  •when 
any  person,  or  persons,  would,  if  the  said  act,  (the  act  of  the  12th 
of  July,  1782,)  and  this  present  act  had  not  been  passed,  at  any 
time  hereafter,  become  seised  in  fee  tail  of  any  lands,  tenements, 
or  hereditaments,  by  virtue  of  any  devise,  gift,  grant,  or  other  con- 
veyance, heretofore  made,  or  hereafter  to  be  made,  or  by  any 
means  whatsoever,  such  person  or  persons,  instead  of  becoming 
seised  thereof  in  fee  tail,  shall  be  deemed  and  adjudged  to  become 
seised  thereof  in  fee  simple  absolute."  This  statute  was  passed  in 
1786,  and  the  wilLwas  made  in  1798,  and  thus  Medcef  Eden  became 
the  absolute  and  unqualified  owner  in  fee  simple,  of  all  the  real 
estate  devised  to  Joseph. 

The  second  question  in  this  case  is,  whether  the  fine  is  a  bar  to 
the  recovery.  It  is  a  settled  principle,  that  if  a  person  who  is 
possessed  of  land  for  a  term  of  years  only,  or  is  a  tenant  at  will,  or 
who  has  an  estate  'less  than  a  freehold,  levies  a  fine,  it  will  not 
aflect  straniijers.     (5  Cruise,  87,  s.  20,  21.)     A  stranger  to  a  fine 
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has  a  nght  to  aver  quod  partes  finis  nil  habuerunt.  The  statute 
(1  N.  jR.  L.  361.)  (a)  gives  to  such  as  are  not  parties  or  privies  to 
the  fine,  a  right  to  except,  and  to  avoid  the  fine,  if  those  who  were 
parties  to  it,  or  any  person  to  their  use,  had  nothing  in  the  lands 
and  tenements  comprised  in  the  fine. 

It  appears  in  this  case,  that  the  sherifT  of  New-TorTc  sold  the 
premises  in  question,  with  other  lands,  to  Robert  Boxone,  on  the 
16th  of  Afay,  1801,  under  a  judgment  in  favor  of  John  WardeU 
against  Joseph  Eden.    On  the  23d  of  February  y  1815,  Robert  Bowne 
and  his  wife  conveyed  the  premises  thus  purchased  to  the  Bank  of 
New- York ;  the  deed  recites  the  sherifl^'s  sale  to  him,  and  that  the 
consideration   mentioned   in   the  sheriff's  deed,  were  the  proper 
moneys  of  the  bank,  and  paid  by  them,  and  that  his  name  was  used 
only  in  trust.     The  deed  from  the  bank  to  Goelet^  on  which  the 
fine  was  levied,  is  a  deed  of  bargain  and  sale ;  the  writ  of  covenant 
is  tested  the  13th  of  January ,  1816,  and  the  fourth  and  last  procla- 
mation was  made  in  Januaryy  1817.     The  case  states,  that  Joseph 
Eden  died  on  the  29th  of  August,  1812.    Thus  it  appears,  that  tne 
title  of  the  bank  terminated  on  the  death  of  Joseph  Eden,  and  the 
right  to  the  premises  had  become  vested  in  Medcef  Eden  long  be- 
fore the  fine  was  levied.     *The  bank  having  succeeded  to  the  right 
of  Joseph  Eden,  which  was  co-extensive  only  with  his  estate,  on  his 
death,  they  had  no  other  estate  than  that  of  mere  possession.    They 
entered  into  possession  rightfully,  under  the  title  derived  by  Joseph 
from  the  will  of  his  father,  but  the  event  having  happened  by  which 
his  estate  was  defeated,  the  bank  had  no  other  interest  than    that 
of  naked  possessors.     In  Cyoke  9.  106.  a.  5  Rep,  123.  b,  and  2  Inst. 
517.  the  rule  is  thus  laid  down,  that  no  fine  levied  with  proclama- 
tions, shall  bind  any  but  those  who  are  put  out  of  possession,  and 
have  but  a  right ;  for  if  their  estate  or  interest  be  not  divested  out 
of  them,  but  remains  in  them,  as  it  was  ab  initio,  they  need  not 
make  a  claim  or  entry  to  that  which  was  never  divested.     The 
continuance  of  the  bank  in  possession  after  the  death  of  Joseph 
Efen  was  not  a  disseisin,  but  a  mere  deforcement,  which  is  defined 
to  be,  the  holding  of  any  lands  or  tenements,  to  which  another 
person  hath  right.     And  it  is  distinguished  from  abatement,  intru- 
sion, disseisin,  or  a  discontinuance,  in  this,  that  it  is  only  such  a 
detainer  of  the  freehold  from  him  that  hath  the  right  of  property, 
but  never  had  any  possession  under  that  right,  as  falls  within  none 
of  the  injuries  which  belong  to  the  other  classes.     (3  Black.  Com^ 
172,  173.)     I  am,  therefore,  of  opinion,  that  the  bank,  who  were 
cognizors,  had  no  estate  in  the  premises  enabling  them  to  levy  the 
fine,  and  that,  consequently,  no  entry  was  necessary  to  avoid  its 
effects.     In  this  case,  however,  there  was  the  necessary  entry  with- 
in five  years,  given  by  the  statute,  after  the  last  proclamation.    All 
that  is  necessary  is,  that  there  be  an  entry  withth  the  five  years, 
a^iifno  clamandi.     {Cruisers  Dis^.  tit.  35.  ch.  14.  p.  237.  s.  46,  47, 
49,  4r.)     And  here  it  appears,  that  Medcef  Ehn^  on  the  30th 
A'prU,  1819,  gave  a  power  of  attorney  to  Baldunn,  authorizing  him, 
in  his  name,  to  enter  and  take  possession  of  that  part  of  the  real 
estate  of  his  father  which  was  devised  to  his  brother  Joseph,  and  lo 

<a)  2  Rev.  Stal.  343. 
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execute  leases  in  his  name ;  declaring  in  the  power  his  sole  mean*  Albany, 
iog  to  be,  to  enable  him  to  institute  suits  for  the  trial  of  his  title  to  .J^^L,^^^^^ 
the  said  lands ;  and,  in  the  mean  time,  to  maintain  his  right  of  in  uie  Matter 
entry,  title,  and  claim  to  the  said  lands  ;  and  it  was  proved,  tliat  ^  ^^  ^^ 
under  this  letter  of  attorney,  Baldwin  entered  on  the  premises,  on  attornev's 
the  6tfi  of  ♦Afay,*1819,  and  there  executed  and  dehvered  to  the  "^  ^"^^ 
plaintiff,  Liony  the  lease  mentioned  in  the  first  count  in  the  decla-  .  ^  ^qX  i 
ration.     There  can  be  no  doubt  but  that  this  was  a  sufficient  entry       ^  •' 

and  claim  to  prevent  the  defendants  setting  up  the  fine  as  a  bar,  if 
the  cognizors  had  any  estate  in  the  premises. 

The  last  objection,  that  Medcef  Eden,  the  elder,  had  no  legal  title 
to  the  premises,  at  the  time  of  his  death,  is  wholly  unsupported. 
The  case  stales  him  to  have  been  seised  of  the  premises  when  he 
devised  the  same ;  but  the  defendants  claim  under  Joseph  Eden, 
who  took  the  premises  under  the  will ;  and  surely  the  defendants  * 
are  estopped  from  denying  that  they  entered  under  Joseph's  title. 

Judgment  for  the  plaintiff. 


In  the  Matter   of  the  Oaths  to  be  taken  by  At- 
torneys AND  Counsellors. 

THE  clerk  being  about  to  administer  the  oaths  to  the  attorneys  Th®      new 

and  counsellors  who  had  been  examined  and  admitted  this  term,  a  (an.  vl)   has 

question  arose,  which  was  submitted  to  the  court,  whether  the  "  act  '^^^   abrogjaied 

to  suppress  duelling,"  passed  November  5,  1816,  (sess.  40.  ch.  1.)  of*  ^e^^t*^ 

has  been  repealed  by  the  sixth  article  of  the  new  constitution,  so  ^vpres*  duel- 

that  no  other  oath,  than  the  one  prescribed  by  the  fourth  section  of  qw&!^  eoumei- 

the  act  concerning  coimsellors,  attorneys  and  solicitors,  (sess.  36.  ch.  ">''*»   2^^-^* 

48.  1  JV.  R.  L.  416.)  (a^  for  the  faithful  discharge  ojf  the  duties  of  To  take  the  wto! 

the  office,  could  be  required  of  them.  pnacribed    in 

'  ^  that  act,  in  ad- 

dition   to     the 

Platt,  J.  The  "act  to  suppress  duelling,"  passed  November  »^^^  »»**>  ^ 
5th,  1816,  requires  "  every  member  of  the  senate  or  of  the  assemLv/, 
and  every  person  who  shall  be  elected  or  appointed  to  any  office 
or  place,  civil  or  military,  except  town  officers ;  and  every  person 
who  shall  be  admitted  a  counsellor,  attorney  or  solicitor  of  the 
Court  of  Chancery,  Supreme  Court,  *or  Court  of  Common  Pleas,"  [  •  493  J 
dLc.,  to  take  an  oath  that  he  has  not  been  engaged  in  a  duel,  &c. 

The  sixth  article  of  the  new  constitution  of  this  state,  which 
took  effect  from  and  after  the  last  day  of  December  last,  ordains, 
that  members  of  the  legislature,  and  all  officers,  executive  and 
judicial,  except  such  inferior  officers  as  may  by  law  be  exempted, 
shall  take  and  subscribe  an  oath  or.  affirmation  to  support  the  con- 
stitution of  the  United  States,  and  the  constitution  of  this  state, 
and  also  faithfully  to  discharge  the  duties  of  his  office ;  and  that 
*'no  other  oath,  declaration,  or  test,  shall  be  required  as  a  qualifi- 
cation for  any  ojice  or  public  trust"  ♦ 

la)  1  JUv.  Stat.  686. 
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The  question  now  pns^ented,  is,  whether  the  new  constitutiDa 
has  repealed  the  protisidn  of  the  **  act  to  suppress  duelhng,"  in 
regard  to  the  oath  required  to  be  taken  by  attorneys  and  counset- 
lors  of  this  court.  The  point  is  simply,  whether  an  attorney  or 
counsellor  holds  an  ojfflee  or  public  tnut  in  the  sense  of  the  consti* 
tution.  Lexicographers  generally  define  '<  office"  to  mean^^  puih 
lie  employment ;"  and  I  apprehend  its  legal  melining  to  be  an  em- 
plojrment  on  behalf  of  the  government,  in  any  station  or  pubtc 
trust,  hot  merely  iratuient,  occasional  or  incidental.  In  comnian 
parlance,  the  term  **  oj^ce"  has  a  more  general  signification.  Thos, 
we  say  the  office  of  executor ^  or  gitardian;  or  the  office  of  vl  friend. 
In  my  jadgment,  an  attorney  or  counsellor  does  not  hold  an  offict, 
but  exercises  a  privilege  or  franchise.  As  attorneys  or  counBeliom, 
they  perform  no  duties  on  behalf  of  the  government ;  they  execute 
•no  public  trust.  They  enjoy  the  exclusive  privilege  of  prosecoting 
and  defending  suits  for  clients,  who  may  choose  to  employ  them. 
Various  classes  of  persons  are  licensed  in  the  city  of  Neu?-  York, 
with  an  exclusive  privilege  in  their  employment ;  yet  they  are  not 
public  officers.  Physicians  are  also  licensed,  pursuant  to  statutes ; 
yet  they  hold  no  office  or  public  trusty  in  l^al  construction.  Law- 
yers are  licensed  to  practise  in  one  of  the  learned  professions,  and 
physicians  in  another;  and  there  are  many  regulations  by  law,  for 
their  government,  as  distinct  orders  of  men  in  society ;  but  they 
are  not  trustees,  nor  agents,  for  the  public,  any  more  than  persons 
licensed  to  carry  on  the  business  of  banking.  The  fees  of  •attor- 
neys are  fixed  by  law ;  and  so  is  the  compensation  of  carimen^ 
and  bakersj  and  ferrymen. 

In  deciding  this  question,  it  is  of  some  importance  to  remark, 
that  the  legislature, 'in  framing  the  ^^act  to  suppress  duelling,'' 
have  discriminated  between  public  officers,  and  attorneys  and  coufh 
sellors.  They  provide  not  only,  that  "  persons  elected  orappmnted 
to  any  office  or  place,  civil  or  military,"  but  that "  persons  admit'- 
ted^^  as  counsellors  and  attorneys,  shall  also  take  the  oath :  Thus, 
by  fair  inference,  giving  an  exposition  which  shows  that  lawyers,  in 
their  contemplation,  were  not  public  officers. 

I  am,  therefore,  of  opinion  that  the  new  constitution  has  not 
abrogated  the  provision  of  the  act  which  required  attorneys  and 
counsellors  to  take  this  oath. 

WooDwoRTH,  J.,  concurred. 

Spencer,  Ch.  J.,  dissented. 


I  ^495]      *Jackson,  exdem,  Bavard  and  others,  against  Healy.  (a) 


In  the  pro- 
ceedings onder 
**  the  act  to  re- 
duce teveral 
law8^  relating 
partictdaily  to 
the  city  of  New- 
York,  into  oie 


EJECTMENT  for  a  lot  of  ground,  in  Ridge  street,  in  the  city 
of  Nitt}-Yorlc,  tried  at  the  New-York  sittings,  before  Mr.  Justice 
Van  Ness,  in  November  last.  A  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  a  case.  The  title  to  the 
premises  in  question  was  admitted  to  be  in  the  lessor  of  the  plain- 

la)  This  case  was  decided  in  Atunut  term  last. 
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tiff,  sobjeri  to  the  operation  of  the  asseiaooieat,  laid  by  the  corpo* 
ration  of  the  city  of  New-York^  for  filling  up  Stanton  street,  and 
the  proceedings  under  it. 

It  appeared,  that  E.  BancJc^r,  a  city  surveyor,  in  1784,  laid  out 
Sk  block  of  land,  being  part  of  Delancejfs  farm,  and  the  tier  of  lots, 
including  the  premises  in  question,  fronted  on  Ridge  streety  each 
lot  being  5)5  feet  in  front  on  that  street,  beginning  at  the  corner 
of  Stanton  street y  and  each  100  feet  deep;  and  the  lota  have  been 
so  described  aa  fronting  on  Ridge  street,  in  all  the  conveyances 
since  that  time,  and  have  been  assessed  for  ordinary  taxes,  which 
were  paid  by  those  from  whom  the  plaintiff  derived  his  title.  The 
lot  in  question  was  conveyed  to  the  lessors  of  the  plaintiff  by  the 
tmstees  of  haac  Moses,  as  fronting  on  Ridge  street,  being  the 
fourth  lot  from  the  corner  of  Ridge  and  Stanton  streets. 

By  the  ordinances,  assessments  and  proceedings  of  the  corpora- 
tion, which  were  given  in  evidence,  it  appeared  that,  pursuant  to 
the  resolutions  of  the  boards  an  assessment  was  laid  upon  lots  in 
Sianton  street,  to  defray  the  expense  of  filling  up  and  repairing  that 
street ;  and  that  three  lots^  beginning  at  the  nqrth-east  corner  of 
Sianton  and  Ridge  streets,  and  described  as  fronting  on  Stanton 
$treet,  each  25  feet  wide,  and  belonging  to  Benjamin  F.  HasJctns, 
but  without  ^mentioning  the  depth,  were  included  in  the  assess- 
ment. Haskins  became  the  purchaser  at  the  sale,  for  the  term  of 
90  years  ;  and  the  conveyance  to  him  by  the  corporation,  described 
the  lots  as  lying  on  the  north  side  of  Stanton  street,  between  Ridge 
and  Pitt  streets,  being  part  of  a  block  distinguished  on  the  Jidancey 
(arm,  by  number  24,  lying  adjoming  to  each  other,  and  contain- 
ing, together,  about  75  feet,  front  and  rear,  and  about  100  feet 
deep ;  bounded  on  the  south,  in  front,  by  Stanton  street ;  on  the 
west,  by  Ridge  street;  on  t^ie  north,  in  the  rear,  by  other  part  of 
the  said  block  number  24,  &c.  (a) 

T.  £»•  Ogden,  for  the  plaintiff* 

Bogardus,  contra. 

Per  Curiam.  This  is  an  ejectment  for  a  house  lot,  fronting  on 
Ridge  street,  in  the  city  of  ]Sew-York.     The  title  of  the  plaintiff 

(a)  The  following  diagram  will  show  the  interference  of  the  lots  sold  by  the  corporation, 
with  the  lot  owned  bj  the  leasoni  of  the  pbuntifl*. 
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act,"  (2  N.  R, 
L.  342.  sess.  36. 
ch.  86.)  relative 
to  streets^  &c. 
in  the  city  of 
New- York f  the 
assessment  laid 
by  the  corpora- 
tion for  that 
purpose,  and 
the  notice  there« 
of,  must  de- 
scribe the  prop- 
erty assessed, 
with  accuracy 
and  precision, 
so  as  to  apprize 
the  owner  dis- 
tinctly of  the 
ground  charged 
for  the  expense 
of  the  improve- 
ments. If,  there- 
fore, the  assess- 

[*496] 

ment  describe 
lots  fronting  on 
8.  street,  as 
25  feet  wide  in 
front,  belonging 
to  i/.,  without 
mentioning  the 
depth,  and  they 
are,  afterwards, 
sold  and  con- 
veyed by  the 
corporation,  as 
fronting  on  S. 
streetf  and 

"  about  100  feet 
deep,"  when,  in 
fact,  the  lots  of 
H.  were  only 
75  feet  deep, 
such  convey- 
ance will  not  be 
construed  to  ex- 
tend the  lots  in 
depth,  beyond 
75  feet,  so  as 
to  include  the 
lot  of  B.  in  the 
rear,  and  which 
fronted  on  ■&• 
other  street 
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to  tne  lot  in  question  is  admitted,  unless  his  title  has  been  diyesfed 
by  virtue  of  a  sale  under  an  ordinance  of  the  corporation,  for  doo- 
payment  of  an  (assessment  for  filling  up  Stanton  street. 

The  assessment  was  upon  three  lots  "  on  the  north  side  ofStanr 
ion  street/^  $is  the  property  of  "  Benjamin  F.  Haskinsy^*  number; 
4,  5,  6,  being  25  feet  front,  and  no  depth  mentioned. 

The  deed  from  the  corporation  specifies  about  25  feet,  front  and 
rear,  and  about  100  ^eet  deep. 

^his  deed,  if  it  extend  more  than  75  feet  in  depth,  will  include 
the  premises  in  question,  and  defeat  the  plaintiff's  title  deriveu 
under  Isaac  Moses. 

There  was  nothing  in  the  assessment,  or  any  other  proceedings 
on  the  part  of  the  corporation,  to  apprize  the  plaintiff  that  any  lots 
were  assessed  except  those  fronting  on  Stanton  street. 

On  the  part  of  the  plaintiff,  it  is  shown,  that  in  1784,  Evert 
Bancker,  city  surveyor,  laid  out  the  lots  to  front  on  Rid^e  street] 
that  the  lot  in  question  was  conveyed  to  the  lessors  of  the  plain-  ' 
tiff,  by  the  trustees  of  Isaac  Moses,  as  fronting  on  Ridge  street j 
25  feet,  front  and  rear,  and  100  feet  deep;  and  it  has  been  so 
described  in  all  the  conveyances  since  1784  ;  and,  as  such,  it  has 
been  several  times  assessed  for  ordinary  taxes,  paid  by  Moses  and 
others  :  but  the  whole  square  was  open,  unoccupied  ground,  with- 
out monuments,  or  enclosures,  when  assessed  and  sold. 

The  principle  cannot  be  tolerated,  that  the  true  owner  can  bi 
divested  of  his  title  by  such  vague  and  indefinite  proceedings,  on 
the  part  of  the  corporation.  Before  they  can  give  an  operative 
conveyance  under  the  statute  in  such  cases,  the  assessment  and 
notice  must  be  such,  as  to  apprize  the  owner  distinctly  of  the 
ground  so  charged  for  the  improvements.  It  is  remarkable,  in 
this  case,  that  Benjamin  F.  Haskins  is  advertised  as  owner  of  the 
lots  fronting  on  Stanton  street ;  and  he  is  the  purchaser  under  the 
corporation.  Now,  although  Hasjcins^  being  the  owner  of  the 
three  comer  lots,  had  a  right  to  alter  the  location  and  allotment, 
so  as  to  front  on  Stanton  street,  as  it  appears  he  did ;  yet  it  seemn 
very  clear,  that  he  must  have  known,  that  those  lots  extended  only 
75  feet  in  depth ;  instead  of"  about  100  feet"  as  expressed  in  the 
deed  to  him  fri>m  the  corporation. 

Upon  the  i^hole,  we  think  it  a  very  clear  case  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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IN   SEPTEMBER  AND   NOYEMBER,    1822. 


George  B.  Evertson,  appellant, 

against 
George  Booth  and  others,  respondents. 

J.  TALLMADGE,  Jun.,  for  the  appellant,  moved,  that  the  .nf^"*"^ 
rwiittitur  in  this  cause,  in  which  a  decree  of  reversal  was  pro-  appeal  in  Uuf 
oounced  by  this  court,  at  its  last  session,  (see  19  Johns.  Rep.  486.)  ^^;^**°f  {Jj 
be  amended  or  modified,  so  as  to  give  the  appellant  costs.    He  decree  of  the 
observed,  that  the  remittitur  had  not  yet  been  sent  to  the  Court  ^^,  *^Jj^J*°jJ 
of  Chancery,  and  was,  therefore,  in  the  power  of  the  court.     He  seems,  inurtH 
also  moved,  that  the  appellant  be  allowed  interest  on  his  deposit.  ^"  »oney^n 
He  said,  that  prior  to  the  act  of  April  12,  1813,  (1  JV.  R.  L.  343.  filing  the  'ap- 
sess.  36.  ch.  96.  s.  13.)  (a)  no  costs  were  allowed  on  Uie  reversal  p®*^ 
of  a  decree ;  and  the  cases  of  Le  Gtten  v.  Gouvemeur  (1  Johns. 
Cases f  522.)  and  Farquharson  v.  Mdbee  (3  Johns.  Hep.  553.)  were 
decided  before  that  statute  was  passea.     But  in  rarTchurst  v. 
Cortlandt^  (14  Johns.  Rep.  45.)  decided  since  that  time,  the  right 
of  the  appellant  to  costs,  on  the  reversal  of  a  decree,  had  been 
estabUshed. 

Spencer,  Ch.  J.    In  that  case,  the  remittitur  was  so  *drawn  up       [  *  500 
incorrectly ;  but  it  was,  afterwards,  corrected  by  the  court,  during 
the  same  session,  and  the  costs  struck  out. 

Tattmadge.  In  the  cases  of  Simson  v.  Hart^  (14  Johns.  Rep. 
63 — ^77.)  and  Anderson  v.  Roberts,  (18  Johns,  nep.  515—543.) 
afterwards  decided)  costs  were  allowed. 

(a)  2  Rev.  Stat.  618.    ' 
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V. 
BUTKXT. 


IN  ERROR,  P.  Rugghsy  contra.  In  the  cases  of  Simson  v.  Hart  and  An^ 
derson  v.IiobertSy  in  which  it  is  said,  tliat  the  decrees  were  reversed, 
with  costs,  it  is  evident,  and  so  this  court  must  be  understood  to 
mean,  with  costs  to  the  appellants  in  the  Court  of  Chancerj.  It 
is  not  said,  that  the  appellants  were  to  have  costs  in  this  court, 
on  the  reversal.  The  statute  referred  to  speaks  only  of  the  reversal 
of  a  judgment  on  a  writ  of  error.  We  have  always  suppcsed 
it  to  oe  a  settled  rule,  that  no  costs  were  allowed  in  this  court,  in 
a  case  like  the  present,  of  a  reversal  on  appeal.  The  appellant 
cannot  justly  claim  interest  on  his  deposit.  The  money  was 
deposited,  and  withheld  from  him,  by  an  order  of  the  court 

Spencer,  Ch.  J.  I  very  much  doubt  whether  the  decree  in  this 
cause  can  now  be  modified  at  all ;  but  if  it  could,  I  recollect  no 
instance  m  which  we  have  allowed  costs  on  the  reversal  of  a  de- 
cree of  the  Court  of  Chancery,  (a) 

Platt,  J.,  and  Woodwobth^  J.,  concurred. 

September  4th.    Pertotam  Curiam.     Motion  denied. 

(a)  Vld   I^gg  V.  Over*agh,  4  WmdtiPt  Rep.  188.    Mmrmf  v.  Blatehford,  1  WmUPt 
Rep,m,    2^.  £^.618. 


[•501] 


A  cause  cakJiot 
be  CDtcied  on 
the  calendar  of 
causes  to  be 
beard,  until  af- 
ter like  petition 
of  appeaif  ad- 
oress^  to  tha 
court,  and  the 
antvotr  of  the 
defendant  to 
such  appeal, 
have  both  been 
regularly  filed 
in  this  court.  ^ 
Notices,  cop- 
ies of  orders, 
affidavits,  6lc. 
UM.y  be  served 
on  the  counsel 
for  the  parties 
io  the  causes, 
(»r  on  the  agent* 
of  the  attorneys 
of  the  parties; 
but,  in  the  lat- 
ter case,  double 
time  of  service 
is  allowed. 


*David  Woodcock,  appellant, 

against 
Silas  Bennet,  respondent. 

BUTLER,  for  the  ap^icMant,  moved  to  strike  this  cause  off  the 
calendar,  on  the  ground,  that  the  appellant  not  having  filed  his 
petition  of  appeal,  addressed  to  the  court,  A  was  not  in  a  state  to 
be  placed  on  the  calendar  of  causes  to  be  heard*  It  appeared, 
that  the  register  of  the  Court  of  Chancery  had  transmitted  to  this 
court  tho  original  appeal  filed  in  that  court,  addressed  to  the 
chancellor,  together  with  a  transcript  of  the  proceedings  in  the 
cause  in  that  court.  The  respondent  then  filed,  in  this  court,  bis 
answer  to  a  petition  of  appeal,  (though  no  such  appeal  had  been 
filed  here,)  and  tl)e  cau^e  was  placed  on  the  calendar  by  the 
clerk. 

Sherwoody  contra. 

Per  Ouriam.  The  appellant  must  file  his  petition  of  appeal, 
addressed  to  this  court,  before  it  can  be  possessed  of  the  cause. 
Bv  the  rules  of  this  court, (a)  that  petition  must  be  filed  in  the  office 
of  the  register,  or  assistant  register,  with  whom  the  decree,  or 
order  appealed  firom,  has  been  entered ;  and  he  annexes  to  it  the 
decree,  or  order  appealed  from ;  and  the  petition  of  appeal,  with 
the  matter  annexed,  is  to  be  brought  into  this  court  and  filed. 
The  ansicer  of  the  respondent  to  that  petition,  is,  then,  to  be  filed 
in  this  court ;  and  the  cause  being  at  issue,  may  then  be  placed 
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tn  the  calendar.     The  motion,  in  the  present  case,  must,  there-  i^  error 
(ore,  be  granted ;  but  if  the  respondent  is  desirous  of  hastening 
the  appellant,  he  may  enter  a  rule,  in  this  court,  requiring  the 
appellant  to  file  his  petition  of  appeal  in  eight  days,  or  be  pre- 
cluded. 

*Sherwood  said  he  would  take  a  rule  accordingly,  and  inquired 
whether  a  service  of  it  upon  the  counsel  for  the  appellant  would 
be  sufficient,  as  his  solicitor  resided  in  a  distant  county. 

Platt,  J.,  said,  that  it  was  made  a  question,  at  a  former  session 
of  the  court,  whether  such  a  service  was  good,  and  the  court  ex- 
pressed their  opinion  that  it  was  sufficient. 

Ptr  Curiam.     Papers  in  this  court  may  be  served  on  the  counsel       ^^'-  ^^' 
in  the  cause. 

Sherwood  then  asked  for  a  shorter  rule  than  eight  days,  but  the 
court  said  he  must  take  the  usual  rule. 

Note.  Saiurdau,  Septemier  7.  The  chief  justice  read  an 
order  respecting  the  service  of  papers  in  this  court,  which  the 
court  adopted,  and  which  is  as  follows :  "  Ordered,  that  the 
service  of  all  notices,  copies  of  orders,  and  affidavits,  in  this  court, 
during  the  sitting  of  the  court,  may  be  made  on  the  counsel  for 
the  parties,  and  also  on  the  agents  for  the  attorney  of  the  parties; 
but  when  made  on  agents,  double  the  time  of  service  shall  be 
allowed.'^ 

The  chief  justice  said,  that  by  agents  was  meant  agents  in  the 
Supreme  Court. 


Benjamin  Prince,  Public  Administrator  in  the  City  of 

New- York,  appellant^ 

against 

George  Hazleton,  and  Mary,  his  Wife,  respondents. 

THIS  cause  came  before  this  court,  on  an  appeal  from  a  decree 
of  the  Court  of  Probates,  in  the  matter  of  granting  ^administration 
on  the  estate  of  William  Jones^  of  the  city  o{ Neuf^York,  deceased. 
The  appellant,  ^ho  is  the  public  administrator  of  the  city  of  New- 
Tork^  appointed  pursuant  to  the  statute,  (sess.  38.  ch.  157.)  sued 
out  a  citation  to  the  widow  and  next  of  kin  of  William  Jonesy 
deceased,  to  show  cause  before  Syhanus  MUler,  Esquire,  surro- 
gate of  the  city  of  New-York^  on  the  17th  of  Mat/y  1820,  why 
administration  should  not  be  granted  to  the  appellant,  according 
to  the  statute.  Mary  Hazletony  one  of  the  respondents,  appeared 
before  the  surrogate,  and  offered  for  probate  a  nuncupative  willy 
with  the  depositions  of  four  witnesses  thereto,  taken,  ex  partCy  the 
4th  of  Mai/y  1820,  before  a  commissioner,  in  proof  of  such  will, 
which  was  as  follows :  <'  The  last  will  and  testament  of  William 
JoneSy  late  of  the  city  of  New-York,  gentleman,  by  word  of  mouth, 
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be  made  when 
the  testator  is  in 
extremis,  or 
overtaken  bj 
sudden  and  vio- 
lent sickness, 
and  has  not 
time  to  make  a 
written  will. 
Bv  the  words 
"last  sickness," 
in  the  purview 
of  the  statute, 
(sess.  36.  ch. 
31.  sec.  14.  1 
N.R.L.903-^ 
307.)  (a)  is  to 
be  understood 
the  last  eztroin- 
ily. 
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/jv  ERROR,  made  and  declared  by  him,  on  or  about  the  eleventh  day  of  Apr^X 
*  ALBANY,     last   past,  in  presence  of  us,  the  undersigned,  Jacob  *S\  ArJen, 

Not.  1828.      ffiUiam  iec,  George  Waters  and  Ellen  Taylor^  who  have  here- 

^Riiic^^  unto  subscribed  our  names  as  witnesses  to  such  last  will  and 

▼.  testament :  '  I  now  say,  as  I  have  repeatedly  said  before,  that  I 

JiAvr.sTOH.    lo^yfQ  q\\  tde  property  I  am  possessed  of  to  Mary  Hazleton;  I  do 

this  in  consequence  of  the  good  treatment  and  kind  attention  I 
have  received  from  her  during  my  sickness.  She  is  worthy  of  it 
No  other  person  shall  inherit  my  property.  I  wish  you  all  in 
the  room  to  take  notice  of  this.'  In  witness  whereof,  we  have 
hereunto  set  our  hands,  this  seventeenth  day  of  May^  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  twenty."  Signed 
by  the  four  persons  above  named.  It  appeared,  that  the  supposed 
testator  died  on  the  17th  of  April,  1820. 

The  four  witnesses  above  named,  and  five  other  witnesses, 
were  examined  before  the  surrogate,  in  support  of  the  will,  and 
nine  witnesses  deposed  as  to  the  character  of  ffilliam  jLee,  one 
of  the  witnesses  to  the  will.  Fifteen  witnesses  were  examined 
before  the  surrogate  against  the  will  so  offered,  and  three  wit* 
nesses  deposed  against  the  character  of  William  Lee.  The  surro- 
gate decided,  that  the  will  was  not  sustained ;  and  on  the  17th 
of  October,  1820,  pronounced  the  following  sentence  :  "The  sur- 
rogate of  the  city  and  county  of  New-  York,  having  heard  counsel 
[  *  504  ]  in  the  above  ^matter,  and  maturely  considered  the  same,  and 
having  also  examined  the  evidence  adduced  in  the  premises,  after 
due  examination  of  the  law,  and  the  testimony  applicable  and 
i^levant  thereto,  doth  order,  sentence,  adjudge  and  decree,  that  the 
nuncupative  will  of  the  said  deceased  cannot  be  admitted  to  pro- 
bate, and  that  the  application,  therefore,  be  dismissed ;  and  it  is 
further  ordered,  sentenced,  adjudged  and  decreed,  that  letters  of 
administration  of  the  goods,  chattels  and  credits,  which  were  of 
the  said  deceased,  be  granted  and  issued,  according  to  law,  as  in 
cases  of  intestates." 

There  was  an  appeal  from  this  sentence  to  the  Court  of  Pro- 
bates, at  Albany,  by  the  present  respondents.  The  judge  of  the 
Court  of  Probates,  having  heard  the  proceedings  and  proofs  re- 
turned by  the  surrogate  read,  and  the  arguments  of  the  counsel 
in  the  cause,  on  the  19th  June,  1821,  pronounced  the  following 
decree  !  "  It  is  ordered,  adjudged  and  decreed,  and  this  court  dot£ 
order,  adjudge  and  decree,  that  the  decree  of  the  said  surrogate, 
in  the  said  matter,  be  reversed :  and  it  is  further  ordered,  adjudged 
and  decreed,  that  the  nuncupative  will  of  the  said  William  Jones, 
deceased,  having  been  duly  proved,  be  admitted  to  probate ;  and 
that  letters  of  administration,  with  the  said  will  annexed,  l>e  issued 
thereon,  out  of  this  court,  to  Mary  Hazleton,  the  legatee  in  the 
said  will  named."  From  this  decree,  the  public  administrator  of 
the  city  of  New-TorJc  appealed  to  this  court. 

As  this  court  reversed  the  decree  of  the  Court  of  Probates,  as 
well  on  the  law,  as  on  the  facts  of  the  case,  it  is  deemed  unneces- 
sary to  state  the  volunoinous  depositions  read  in  the  cause,  all 
of  which  were  set  forth,  at  length,  in  the  printed  case^  as  the 
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leading  iacts  are  mentioned  in  the  opinions  of  the  members  of  IN  ERROR 
this  court. 

The  cause  was  argued  by  Hoffman,  and  T.  A.  Emmet,  for  the 
appellant ;  and  by  Henry,  and  Van  Buren,  for  the  respondents. 
In  their  arguments,  which  continued  during  four  days,  the  counsel 
went  into  a  very  minute  and  critical  examination  of  the  deposi- 
tions, and  the  character  of  |he  witnesses,  and  weight  of  evidence, 
on  both  sides ;  but  it  will  *be  sufficient  here,  briefly  to  state  the 
points  and  authorities  as  to  the  question  of  law  arising  in  the  cause. 

For  the  appellant ,  it  was  contended,  that  the  will  had  not  been 
proved  to  be  a  good  nuncupative  will,  within  the  meaning  and 
intent  of  the  statute,  (sess.  36.  ch.  23.  s.  14.  1  N.  R.  L.  364 — 
367.)  (a)  which  declares,  that  no  such  will  shall  be  good,  unless 
'^  made  in  the  time  of  the  last  sickness  of  the  deceased."  This 
statute  was  passed  to  remedy  the  great  abuses  which  existed  in 
practice,  and  it  has  added  many  restrictions.  Such  a  will,  there- 
fore, must  not  only  have  all  the  requisites  existing  at  common  law, 
but  all  those  prescribed  by  the  statute,  concerning  which  Black- 
stone  (2  BL  Com.  500.)  observes,  **  that  the  legislature  has  provid- 
ed against  frauds  in  setting  jup  nuncupative  wills,  by  so  numerous 
a  train  of  requisites,  that  the  thing  has  fallen  into  disuse;  and  is 
hardly  ever  heard  of,  but  in  the  only  instance  where  favor  ought 
to  be  shown  to  it,  when  the  testator  is  surprised  by  sudden  and 
violent  stckness,^^  Perkins  {Profitable  Book,  or  Treatise  of  the 
haws,  &c.  first  printed  in  1538,  p.  279.  sec.  476.)  says,  that 
such  a  will  must  be  made  when  the  testator  lies  languishing,  for 
fear  of  sudden  death,  and  dare  not  stay  to  have  his  testament 
written.  {Swinburne  on  Wills,  part  1.  s.  12.  1  Inst.  24.  Plow* 
den,  57.  7  Bac.  Abr.  by  Gwillim,  305.  tit.  WUls,  D.  6  Wood's 
Convey.  574,  575.  Swinburne,  5n,  518.  part  7.  s.  18.  1  Phil- 
limore  Rev.  49.  88,  89.  50.  57.  102.  19.)  Such  a  will  must  be 
made  while  the  party  is  in  extremis :  and  all  the  witnesses  must 
agree,  when  they  reduce  the  will  to  writing,  in  making  the  testator 
speak  the  same  words.  It  is  not  sufficient  to  state  the  substance 
or  effect  of  them. 

For  the  respondents,  it  was  contended,  that  it  was  not  essentia 
to  a  good  nuncupative  will,  that  it  should  be  made  while  the  tes- 
tator was  in  extremis.  That  the  words  ''  last  sickness,"  in  the 
statute,  do  not  require  such  a  construction.  Perkins  and  Swin- 
burne, who  wrote  before  the  statute  of  29  Charles  II.  ch.  3.  from 
which  our  statute  has  been  taken,  merely  describe  the  mode  or 
circumstances  in  which  such  wills  are  ordinarily  made ;  they  do 
not  say  that  the  law  requires  *that  those  precise  circumstances 
should  exist  in  all  cases,  in  order  to  render  a  nuncupative  will 
valid.  The  common  law  authorities  do  not  lay  it  down  as  an  in- 
dispensable requisite,  that  the  party  should  be  sick,  much  less 
that  he  should  be  in  extremis.  The  Roman  law,  as  to  testaments 
in  regard  to  personal  property,  was  early  adopted  in  England. 
[Harwood  v.  Goodright,  Cowper,  86.  90.  1  PhiUimore  Rep.  430.) 
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IN  ERROR.  Sunnbume  (87.  part  1.  b.  12.)  says,  ^' A  nuncupative  testament  is, 
when  the  testator,  without  any  writing,  doth  declare  his  will 
before  a  sufficient  number  of  witnesses ;"  and  he  afterwards  ob- 
serves, (p.  88.)  that  *^  this  kind  of  testament  is  commonly  made 
when  the  testator  is  very  sick,"  &c.,  but  he  does  not  appear  to 
consider  the  sickness  of  the  testator  at  all  essential ;  nor  does  he 
make  it  a  part  of  his  definition  of  a  nuncupative  will.  The  civil 
law  {Harrises  Just.  Inst.  lib.  2.  tit.  10.  s.  14.)  only  required  that  a 
testament  without  writing  should  be  made  in  the  presence  of 
seven  witnesses ;  and  from  the  note  of  Dr.  Harris^  it  is  evident 
that  the  only  material  alteration  made  by  the  statute  in  the  com* 
mon  law  of  England,  is  by  reducing  the  number  of  witnesses 
from  seven  to  three.  At  common  law,  one  witness,  with  attending 
circumstances,  would  have  been  sufficient ;  and  it  was  the  laxitj 
of  the  rule,  in  this  respect,  that  gave  rise  to  the  statute.  Soldiers 
and  seamen,  while  in  actual  service,  may  make  nuncupative  wills  ; 
but  it  will  not  be  pretended  that  they  must  be  in  extremis,  Burm 
{Eccles.  LaWy  vol.  4.  p.  107.)  gives  the  same  definition  of  a  nun 
cupative  will  as  Sunnbume,  He  says, ''  A  nuncupative  testament 
is,  when  the  testator,  without  any  writing,  doth  declare  his  will, 
before  a  sufficient  number  of  witnesses."  He  says  nothing  about 
the  party  being  in  extremis,  or  even  sick ;  but  proceeds  to  show 
what  alterations  had  been  made  by  the  statute.  Wood  (Inst.  334.) 
gives  the  same  definition.  Har^ave  (Co.  Litt.  111.  a.  note  3.) 
considers  the  statute  as  prescribmg  a  new  rule,  when  it  requires 
the  testator  to  be  in  his  last  sickness.  But  can  these  words  be 
tortured  to  mean  that  he  should  be  in  extremis?  It  is  true,  there 
are  very  few  cases  to  be  found  applicable  to  this  question.  The 
case  of  Dr.  ShaUmer^s  will  is  stated  by  Burns,  (ubi  supra,)  and  in 
Equity  Cases  Abridged,  (tit.  Wills,  B.  pi.  2.  p.  404.)  It  was  de- 
cided in  1704,  after  *the  statute ;  and  it  is  fairly  to  be  collected, 
from  what  is  said  by  the  lord  chancellor,  that  our  construction 
of  the  statute  is  correct.  The  doctrine  of  a  continuance  of  inten- 
tion, as  stated  from  Phillimore,  relates  to  written  wills  left  unexe- 
cuted. A  change  or  discontinuance  of  intention,  is  not  to  be 
inferred  from  mere  silence,  or  inaction.  There  must  be  some- 
thing positive  and  express,  to  destroy  the  idea  of  a  continuance 
of  intention  of  the  testator,  until  his  death.  There  is  no  proof 
that  any  means  were  made  use  of  to  prevent  the  testator  from 
altering  his  will  after  it  was  declared.  (3  Swinbumt,  997.  999. 
part  7.  s.  18.)  If  the  testimony  of  Ellen  Taylor  is  laid  out  of  the 
case,  the  requisite  number  of  witnesses  will  remain.  The  slight 
discrepancy  between  the  witnesses,  while  testifying  to  the  same 
facts,  strengthens  rather  than  weakens  the  force  of  the  evidence. 
(Paley's  Ev.  Christ.  216.) 

The  Chancellor.  The  question  to  be  discussed  is,  whether 
the  nuncupative  will  of  William  Janes,  as  stated  to  have  been 
made  on  the  11th  of  April,  1820,  can  be  admitted  to  probate,  as 
being  valid  in  law.  It  becomes  a  complicated  question,  under 
the  circumstances,  and  involves  in  the  inquiry  matter  of  fact, 
mixed  \»^th  matter  of  law.  I  shall  consider  it  to  be  my  duty  to 
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speak  frankly  and  freely  on  the  whole  subject  of  the  case,  but,  at  IN  error 
the  same  time,  with  a  sincere  respect  for  the  character  of  the  court 
whose  opinion  is  now  under  review,  and  from  which  I  shall  be 
obliged  very  greatly  to  dissent. 

Jrilliam  Jones  was  an  Irishman  by  birth,  and  a  religious  Catholic 
by  profession.  He  was  born  in  the  county  of  Dublm,  in  Ireland, 
and  received  a  school  education  about  thirty  years  before  his 
death,  and  which  carries  u^  back  to  the  year  1790.  He  had  then 
liring  parents,  brothers  and  sisters,  and  he  was  the  youngest  of 
the  family.  He  was  apprenticed  to  a  houSe-carpenter  in  the  city 
of  Dublin,  and  served  a  regular  apprenticeship  of  seven  years. 
When  this  service  expired,  he  worked  as  a  journeyman,  for  nine 
or  twelve  months,  and  then  emigrated  to  the  United  States. 
This  brings  us,  in  the  history  of  his  life,  to  the  year  1798,  and 
perhaps  that  fact  may  enable  us  to  give  some  probable  solution  of 
the  only  circumstance  that  seems  (if  we  except  *the  will)  to  cast 
any  shade  over  the  memory  of  this  man ;  I  allude  to  the  change 
of  his  paternal  name,  O^  Connor,  for  that  of  Jones,  It  does  not 
appear,  precisely,  when  he  changed  his  name,  but  I  refer  it  back 
to  that  period,  as  the  probable  time,  and  presume  that  he  and  his 
family  were  more  or  less  implicated  in  the  peril  of  the  rebellion, 
which  broke  out  in  Ireland  in  1798,  in  consequence  of  an  iil-fated 
attempt  to  effect  a  revolution  in  that  kingdom.  It  is  probable, 
that  he  may  have  emigrated  for  safety ;  and,  for  greater  safety, 
laid  down  the  name  of  O^  Connor,  which  was  then  memorable  in 
the  Irish  annals,  on  the  side  of  the  unfortunate.  But,  be  this 
conjecture  as  it  may,  we  find  him  first  at  New-York^  then  for  two 
years  at  Savannah,  then  living,  for  12  or  14  years,  in  the  island  of 
Cuba,  and  learning  the  Spanish  language,  and  where  he  probably 
made  his  fortune.  He  is  next  traced,  on  his  return  to  the  United 
States,  to  the  cities  of  Baltimore,  Philadelphia  and  New-Yorlc; 
and  in  all  of  them,  he  seems  to  have  had  business,  pecuniary 
concerns,  and  friends. 

These  are  the  few  and  imperfect  sketches  of  his  biography  to  be 
selected  from  the  case,  before  we  find  him  rich  in  the  fruits  of 
his  enterprise,  but  sick  with  a  disease  of  the  liver,  at  the  board- 
in^^-house  of  Mrs.  Fox,  in  Cherry  street,  in  New-  York,  the  latter 
end  of  March,  1820. 

Janes,  while  at  the  house  of  Mrs.  Fox,  claimed  to  be  worth, 
alt'^gether,  65,000  dollars,  in  property,  existing  in  New-York, 
Philadelphia,  Baltimore,  and  the  island  of  Cuba ;  and  to  show 
that  this  claim  had  pretty  fair  pretensions  to  truth,  there  was 
actually  found  at  his  lodgings,  at  his  death,  bank  books,  showing 
depo«iits  to  his  credit,  in  one  or  more  banks  of  New-  York,  to  be- 
tween thirteen. and  fourteen  thousand  dollars. 

He  had  been  sick  at  Mrs.  Fox^s  about  five  weeks,  when  he  is 
said  to  have  made  the  will  now  under  consideration.  During  that 
time,  he  had  one  Ellen  Taylor,  a  colored  woman,  for  his  hired 
nar^e;  and  there  was  a  Mrs.  Hazleton,  who  had  rooms,  and 
ooarded  in  the  same  house,  who  also  acted  as  his  nurse. 

Whether  Jone^  ever  saw  or  heard  of  Mrs.  H.  before  he  came  to 
iK^rd  at  Mrs.  Fox^s,  does  not  appear,  nor  have  we  *in  the  case 
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ALBANY  ^^  ^^^  business  or  purpose  of  her  l.fe.  She  rented  the  two  front 
Not.  i82t.'     rooms  in  the  boarding-house,  and  yet,  her  brother  says,  she  fol- 

^^^""^'^^^^  lowed  no  kind  of  business.     She  has  had  two  husbands,  and  her 
V.  present  one  is  said  to  be  a  seafaring  man,  by  one  of  her  witnesses, 

Hailbtob.  and  another  of  them  says,  that  he  had  been  voyages  at  sea,  and 
had  been  on  the  gaol  limits,  and  was  then  following  his  trade  of  a 
whitesmith  at  Savannah.  Why  she  lives  in  this  detached  situa- 
tion, without  a  family  of  her  own,  and  a  husband  to  live  with  and 
provide  for  her,  as  is  quite  common  with  married  persons,  must 
be  left  to  conjecture.  She  was  able,  all  at  once,  and,  as  it  would 
seem,  without  any  adequate  cause,  and  without  any  remarkable 
display  of  goodness,  or  even  of  attention,  to  gain  a  wonderful 
ascendency  over  the  affections  of  this  sick  man.  If  her  story  be 
true,  and  the  will  genuine,  she  obliterated  from  Joneses  breast  the 
sense  of  friendship,  the  charities  of  religion,  the  deep-rooted  traces 
of  national  affection,  every  tender  recollection  of  the  ties  of  blood, 
of  his  natal  soil,  of  the  school-fellows  of  his  youth,  of  father  and 
mother,  brother  and  sister,  relative  and  friend.  He  was  persuaded 
at  one  nod,  to  pour  the  accumulated  treasures  of  his  varied  Lfe, 
into  the  lap  of  this  mysterious  woman — the  acquaintance  of  a  day ! 
The  will,  as  certified  by  the  four  witnesses,  is  in  these  words: 
**  I  now  say,  as  I  have  repeatedly  said  before,  that  I  leave  all  the 
property  I  am  possessed  of  to  Mary  Hazhton.  I  do  this  in  con- 
sequence of  the  good  treatment  and  kind  attentions  I  have  received 
from  her  during  my  sickness.  She  is  worthy  of  it.  No  other 
person  shall  inherit  my  property.  I  wish  you  all  in  the  room  to 
take  notice  of  this." 

This  will  carries  marks  of  fraud  on  its  very  face.  Let  us  ex- 
amine it  attentively.  This  sweeping  donation  is  made  for  what? 
For  good  treatment  and  kind  attentions  received  from  her  during  his 
sickness.  The  sickness  had  lasted  only  five  weeks,  and  it  was  not 
so  bad  but  that  he  was  able  occasionally  to  ride  out.  No  person 
apprehended  any  immediate  danger.  He  had  a  hired  nurse,  a 
colored  woman,  who  was,  by  him,  totally  forgotten.  What  *could 
this  other  woman  have  possibly  done,  in  the  course  of  five  weeks, 
to  awaken,  in  any  rational  mind,  a  sense  of  such  enormous  obliga- 
tion, or  to  call  forth  such  stupendous  remuneration  ?  I  am  for- 
cibly struck  with  the  folly  and  falsehood  of  the  motive  assigned. 
But  the  will  goes  on,  and  adds,  She  is  worthy  of  it ;  and  where 
does  her  great  merit  appear,  and  from  what  circumstance  does  she 
entitle  herself  to  this  extravagant  eulogy  ?  The  very  declaration, 
that  she  was  worthy  to  possess  all  his  estate,  proves,  that  Jones 
must  have  been  insane,  or  that  the  whole  is  a  base  fabrication. 
The  will  goes  on  further,  and  says.  No  other  person  shall  inherit 
my  property.  And  why  these  words  of  special  exclusion  of  the 
rest  of  the  world  ?  They  seem  to  imply  a  heartlessness  and  mis- 
anthropy, very  unnatural  and  very  improbable  for  any  man  to  ex- 
press, in  the  contemplation  of  death,  and  who  was  in  the  enjoy- 
ment of  the  comforts  and  the  smiles  of  fortune ;  and  especially  for  a 
native  born  Irishman^  who  was  in  the  midst  of  his  emigrant  coun- 
trymen, and  could  not  but  have  heard  and  felt  the  claims  of 
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\eiigion,  of  chanty,  of  the  widow  and  the  orphan.     He  then  adds,  I  tN  ERROR 

wish  you  all  to  taJct  notice  of  this ;— -a  speech  which  looks  so  much 

like  contrivance,  that  it  does,  of  itself,  throw  a  suspicion  over  the 

whole  piece.     This  man  must  have  been  previously  told,  that  the 

statute  required,  that  in  making  a  nuncupative  will,  the  testator 

must  Tnd  the  persons  present^  to  bear,  witness  that  such  was  his  will. 

It  was  made  in  the  middle  of  the  day,  when  he  was  quite  cdmfort* 

able,  and  far  from  the  apprehension  of  death,  and,  in  this  respect, 

with  all  punctilious  and  technical  adherence  to  forms.     It  had  the 

requisite  number  of  witnesses,  and  the  address  to  the  bystanders. 

Jones  must  have  deliberatively  determined  on  a  nuncupative,  instead 

of  a  written  will,  and  have  previously  known  and  studied  all  the 

circumstances  that  were  requisite  to  make  it  valid,  or  else  this  will 

has  been  since  got  up  for  him,  like  a  puppet-show,  by  the  art  and 

cunning  of  some  juggler  behind  the  scene. 

[His  honor  here  went  minutely,  and  at  large,  into  the  examina- 
tion of  the  testimony  in  the  cause,  and  particularly  of  that  of  the 
four  witnesses  to  the  will,  and  observed,  that  from  the  nature,  the 
improbabilities,  the  inconsistencies,  and  *the  absurdity  of  the  story, 
and  the  character  and  conduct  of  the  witnesses,  he  drew  the  con- 
clusion, that  the  testimony  of  those  witnesses  was  utterly  unworthy 
of  credit,  and  that  ihe  will  was  evidently  the  production  of  fraud 
and  perjury.  After  having  disposed  of  the  question  of  fact,  his 
honor  proceeded  as  follows :— r] 

But  if  we  were  to  admit,  against  the  truth  of  the  fact,  that  the 
will  of  the  11th  of  April  was  actually  and  fairly  made,  acQprding 
to  the  certificate  of  the  four  witnesses,  it  would  then  become  a 
question  of  law  whether  it  amounted  to  a  valid  nuncupative  will. 

A  nuncupative  will  is  defined  by  Perkins,  (s.  476.)  in  his  book, 
which  was  published  under  Henry  VIII«,  to  be  properly  when  the 
testator  '^  lieth  languishing  for  fear  of  sudden  death,  dareth  not  to 
stay  the  writing  of  his  testament,  and,  therefore,  he  prayeth  his 
curate,  and  others,  his  neighbors,  to  bear  witness  of  his  last  will, 
and  declareth  by  word  what  his  last  will  is."  So,  again,  in  Swinr 
hfume,  (p.  32.)  whose  treatise  was  published  in  the  time  of  King 
James  I.,  it  is  said,  that  this  kind  of  testament  is  commonly  made 
when  the  testator  is  now  very  sick,  weak,  and  past  all  hope  of  re- 
covery. I  do  not  infer  from  these  passages,  that  unwritten  wills 
were  always  bad  at  common  law,  unless  made  in  a  case  of  extremity, 
when  death  was  just  overtaking  the  testator.  In  ignorant  ages, 
there  was  no  other  way  of  making  a  will  but  by  words  or  signs ; 
reading  was  so  rare  an  accomplishment  in  the  earliest  ages  of  the 
common  law,  that  it  conferred  great  privileges,  and  the  person  who 
possessed  it  was  entitled,  under  the  name  of  benefit  of  clergy,  to 
an  exemption  from  civil  punishment.  But  these  ancient  writers 
mean  to  be  understood,  thsrt  in  the  ages  of  Henry  VIII.,  Elizabeth, 
and  James,  letters  had  become  so  generally  cultivated,  and  reading 
and  writing  so  widely  diffused,  that  nuncupative  wills  were  properly, 
according  to  Perkins,  and  commonly,  according  to  Swinburne,  con- 
fined to  extreme  cases,  and  to  be  justified  only  upon  the  plea  of 
necessity.  And  this  has  been  the  uniform  language  of  the  English 
aw  A^riters  from  that  time  down  to  this  day,  so  that  it  has  become 
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TS  F4RROJL  the  acknowledged  doctrine,  that  a  nuncupative  will  is  only  to  he 
tolerated  when  made  in  exiremtB.  Thus  in  Bacon's  ^Abridgment, 
which  was  first  published  in  1736,  and  compiled  chiefly  from  ma- 
terials left  by  Lord  Ch.  B.  Gilbert^  a  nuncupative  will  is  taken 
from  Perkins,  and  defined  to  be  when  a- man  is  sick,  and  (or  fear 
that  death,  or  want  of  memory  or  speech,  should  surprise  him,  tkat  he 
should  be  prevefUed,  if  he  stayed  the  uniting  of  his  testament,  desires 
his  neighbors  and  friends  to  bear  witness  of  his  will,  and  declares 
the  same  presently  before  them.  (7  Bac,  Ahr.  by  Gvnilim,  305.) 
The  same  definition  is  adopted  by  Wood,  in  his  laboiicus  work  on 
conveyancing ;  (vol.  6.  574.)  and  in  Bhtckstone*s  Commentaries, 
(vol.  2.  500,  501.)  a  nuncupative  will  is  defined  to  be  one  declared 
by  the  testator  in  extresnis  before  a  sufficient  number  of  witnesses. 
After  reciting  the  substance  of  the  provisions  of  the  statute  of  29 
Charles  II.,  (and  which  we  have  reenacted,)  he  add$,  ^^Thus  has 
the  legislature  provided  against  any  frauds  in  setting  np  nuncupa- 
tive wills,  by  so  numerous  a  train  of  requisites,  that  the  thing  itself 
has  fallen  into  disuse,  and  hardly  ever  heard  of,  but  in  the  ofi/y  tn* 
stance  where  favor  ought  to  be  shown  to  »^— *drAen  the  testator  is  hit- 
prised  by  sudden  and  violent  sickness^  And  while  I  am  citing  so 
many  ^glish  definitions  of  nuncupative  wills,  it  cannot  be  thought 
useless,  and  will  not  be  deemed  unacceptable,*  that  I  should  also 
refer  to  the  very  respectable  opinion  of  the  late  chief  justice  of 
Connecticut,  who  declares,  when  speaking  of  nuncupative  wills  as 
understood  in  the  English  law,  that  they  are  allowed  only  in  cases 
where,,  in  extreme  and  dangerous  sickness,  the  testator  has 
neither  time  nor  opportunity  to  make  a  written  will.  (1  Smffs 
System,  420.) 

It  appears  to  me,  that  these  various  writers  must  be  satisfactory 
to  every  one,  as  to  the  true  sense  and  meaning  of  a  nuncupative 
will  under  the  English  law.  It  is  not  easy  to  recur  to  more 
accurate  sources.  The  probate  of  wills  being  in  England  a  mat- 
ter of  ecclesiastical  cognizance,  cases  on  that  point  rarely  a|^>ear 
in  the  reports  of  decisions  in  the  courts  of  common  law.  I 
have,  however,  been  able  to  select  two  or  three  cases  of  nuncupa- 
tive wills,  which  I  shall  submit  to  the  consideration  of  the  court. 

Coles  V.  Mordaunt  (4  Vesey,  196,  note.)  was  the  case  of  a  nun- 
cupative will,  in  the  28th  year  of  Charles  II.,  and  *it  is  well  wor- 
thy of  notice,  that  this  was  only  one  year  before  the  29  Charles  11.. 
when  the  statute  relating  to  nuncupative  wills  was  passed,  and 
is  said  to  be  the  principal  case  which  gave  rise  to  that  statute. 
The  case  was  this :  Mr.  Cbfe,  at  a  very  advanced  age,  marncd  a 
young  woman,  who,  during  his  life,  did  not  conduct  herself  with 
propriety.  After  his  death,  she  set  up  a  nuncupative  will,  said  to 
have  been  made  tn  extremis,  (for  these  are  the  words  used  in  the 
report  of  the  case,)  and  by  which  the  'wh<Je  estate  was  given  to 
her,  in  opposition  to  a  written  will  made  three  years  before,  giving 
3,000  pounds  to  charitable  uses.  The  nuncupative  will  was 
proved  by  nine  witnesses,  but  the  Court  of  Probates  rejected  the 
will,  and  on  appeal  to  the  delegates,  a  trial  was  had  at  the  bar  of 
the  K.  B.,  and  it  appeared,  that  most  of  the  witnesses  for  the  nuncu- 
pative will  were  perjured,  and  Mrs.  Co/c  herself  was  guilty  of  sub- 
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jniation  of  perjury.  It  was  upon  the  occasion  of  this  shocking  IN  ERROM. 
and  foul  conspiracy,  that  Lord  Ch.  Nottingham  said,  *^  he  hoped  to 
see  one  day  a  law,  that  no  written  will  should  ever  be  revoked 
but  by  writing."  He  was  gratified  in  seeing  such  a  law  the  suc- 
ceeding year  ;  and  I  will  venture  most  respectfully  to  add,  that  if 
this  nuncupative  will  be  established,  I  should  also  hope  to  sec  one 
day  a  law,  that  no  nuncupative  will  should  be  valid  in  any  case. 

The  case  I  have  cited  contains  a  monitory  lesson ;  and  it  very 
much  resembles,  in  its  principal  features,  the  one  before  us. 

In  Philips  V*  The  Parish  of  St.  Clements,  Danes,  (1  Eq,  Cas* 
Abr.  401.  pi.  9.)  which  was  cited  upon  the  argument,  anci  arose 
in  1704,  one  Doctor  ShaUmer,  by  will,  in  writing,  gave  200  pounds 
to  the  parish,  and  Prew,  a  reader  in  the  church,  coming  to  pray 
vriih  him,  he  said,  he  gave  200  pounds  more  towards  building  the 
church,  and  died  on  the  next  day.  This  was  a  c<ise  of  a  nuncu- 
pative will,  which  only  failed  for  want  of  three  witnesses ;  but  this 
testator  was  evidently  in  extremis.  The  particulars  are  not  stated, 
except  only  that  an  officer  of  the  church  came  to  pray  with  him, 
and  that  he  died  the  succeeding  day ;  bat  those  two  circumstances 
well  warrant  the  inference. 

There  is  a  very  close  analogy  between  these  nuncupative  *wills, 
and  a  gift  upon  the  death-bed, *or  a  donatio  causa  mortis;  and 
these  gifts  are  defined  by  the  Court  of  Chancery  in  Hedges  v. 
Hedges,  (Prec.  in  Ch.  269.  Oilberfs  Eq.  Rep.^  12.)  in  the  very 
terms  of  a  proper  nuncupative  will.  A  donatio  causa  mortis,  is 
where  a  man  liee  in  extremity,  or  hems  surprised  bv  sickness,  and 
not  having  an  opportunity  of  making  his  vnll,  but  lest  he  should 
die  before  he  could  make  it,  gives  away  personal  property  with 
his  own  hands.  If  he  dies,  it  operates  as  a  legacy.  If  he  recovers, 
the  property  reverts  to  him. 

Upon  the  strength  of  so  much  authority,  I  feel  myself  warranted 
iu  coQcludiDg,  that  a  nuncupative  will  is  not  good,  unless  it  be 
made  by  a  testator  when  he  is  in  extremis,  or  overtaken  by  sud- 
den and  violent  sickness,  and  has  not  time  or  opportunity  to  make 
a  written  will.  The  statute  of  Charles  H.,  8o  often  referred  to, 
and  which  we  have  literally  adopted,  requires  a  nuncupative  will 
to  be  made  by  a  testator  in  his  last  sickness,  and  in  his  own  dwell- 
ing-house, or  where  he  had  been  previously  resident  for  ten  days, 
unless  surprised  by  sickness  on  a  journey,  or  from  home.  The 
last  sickness,  in  the  purview  of  the  statute,  has  been  always  un- 
derstood (for  so  I  infer  from  the  cases  cited)  to  apply  to  the  last 
extremity  mentioned  in  the  books,  and  it  never  was  meant  to  up- 
hold these  wills,  made  when  there  was  no  immediate  apprehension 
cf  death,  and  no  inability  to  reduce  the  will  to  writing.  A  case 
of  necessity  is  th^  only  case,  according  to  Blackstone,  in  which 
any  favor  ought  to  be  shown  them.  If  they  are  alleged  to  have 
been  made  in  a  case  unaccompanied  with  necessity,  the  presump- 
tion of  fraud  attaches  to  the  very  allegation.  Let  us  suppose,  by 
way  of  illustration,  the  instance  of  a  person  gradually  declining 
under  the  operation  of  some  slow  paced  disease,  as  the  affection 
of  the  liver,  or  the  consumption  of  the  lungs,  or  the  dropsy,  or 
die  cancer.     The  patient  is,  himself,  we  will  suppose,  under  no 
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IN  ERROR,  immediate  apprehension  of  death,  nor  is  any  such  alarm  excited 
in  others.  He  is  comfortably  seated  in  his  chamber,  in  the  midU 
of  a  populous  city,  and  with  ample  means  to  command  every  kind 
of  assistance.  He  has  had  a  fair  common  education,  and  knows 
well  how  to  read  and  write.  He  has  been  a  man  of  good  under- 
standing, •habits  of  business,  and  of  successful  enterprise,  and  has 
accumulated  a  fortune.  He  is  well  versed  in  the  knowledge,  and 
in  the  affairs  of  mankind.  He  has  pen,  ink  and  paper  at  hand, 
with  an  adroit  physician  at  his  elbow,  and  a  favorite  friend  at  \m 
side,  on  whom  he  wishes  to  bestow  his  fortune.  He  is  in  the 
middle  of  life,  with  his  intellects  perfectly  sound ;  he  propo>es,  or 
it  is  proposed  to  him,  to  make  his  will.  Would  such  a  man,  in 
such  a  case,  ever  dream  of  making  a  nuncupative  will?  Would 
any  honest  or  discreet  friend  ever  advise  him  to  it  ?  If  that  should 
be  his  wish,  or  if  that  should  be  the  suggestion  of  others,  would 
the  law  tolerate  such  an  indulgence,  under  the  notion  that  he  was 
in  his  last  sickness  ?  Surely  the  good  sense  of  the  law,  as  the 
books  explain  that  law,  and  the  cautious  and  jealous  provisions  of 
the  statute  of  frauds,  never  intended  a  nuncupative  will  for  such 
an  occasion.  The  law  wisely  discriminates  between  written  and 
unwritten  wills,  and  permits  the  latter  only  in  cases  of  urgent 
necessity.  To  abolish  that  distinction  would  be  to  abolish  pro- 
tection to  property,  to  encourage  frauds  and  perjuries,  and  to 
throw  us  back  upon  the  usages  of  the  unlettered  ages. 

If  nuncupative  wills  can  be  permitted  at  all,  in  the  cases  of 
chronic  disorders,  which  make  silent  and  slow,  but  sure  and  fatal 
approaches,  it  is  only  in  the  very  last  stage  and  extremity  of  them. 
In  no  other  period  can  such  a  disorder  be  deemed,  within  any 
reasonable  construction  of  the  statute  of  frauds,  a  man's  last  sick-- 
ness.  Such  diseases  continue  for  months,  and  sometimes  for  years. 
In  one  of  Captain  Coolers  Voyages,  he  states,  that  he  lost  his  first 
lieutenant,  Mr.  Hicks,  near  the  conclusion  of  the  voyage  of  three 
years,  and  almost  within  sight  of  the  English  coast.  But,  he  adds, 
that  as  his  disease  was  the  consumption,  and  aa  it  existed  when 
he  left  Englandy  it  might  be  truly  said,  that  he  was  dying  during 
the  whole  voyage.  What  would  the  law  call  that  man's  last  sick- 
ness? Not  the  whole  voyage  surely,  and,  probably,  it  would  be 
narrowed  down  to  the  last  day,  and  to  the  last  hour  of  his  exist- 
ence. We  must  give  a  reasonable  interpretation  to  the  statute, 
in  reference  to  the  mischief,  and  to  the  remedy.  We  cannot 
safely  apply  a  man's  last  sickness  to  the  whole  continuance  of  a 

I  ♦516]  protracted  *disease,  without  giving  to  the  statute  an  absurd  con- 
struction. I  do,  therefore,  most  confidently  insist,  that  Jones  was 
not  in  this  last  sickness  on  the  11th  of  Aprils  within  the  sense,  or 
within  the  policy  of  the  statute,  and  that  he  was  not  then  entitled 
to  make  a  nuncupative  will. 

There  is  one  other  consideration  that  imparts  to  thi^  subject  of 
nuncupative  wTfls,  a  momentous  character,  and  ought  to  incline 
us  to  give  to  them  as  little  countenance  as  possible.  As  soon  as 
a  nuncupative  will  is  made,  it  becomes  the  interest  of  the  legatee 
that  the  party's  sickness  should  prove  to  be  his  last  sickness ;  for 
if  he  recovers,  the  will,  of  course,  falls  to  the  ground.  Not  so 
362  ' 


OF  THE  STATE  OF  NEW-YORK. 


516 


ALBANY, 
Nov.  1822. 

Priiicx 

V, 

Hazlxtov 


[•5171 


with  a  written  will.  That  remains  good  until  revoked,  and  it  IN  error 
cannot  be  revoked  but  by  writing.  Let  us,  for  one  moment, 
pause  over  this  consequence  of  nuncupative  wills,  and  observe 
with  wliat  a  deleterious  influence  they  must  suddenly  act  upon 
the  heart,  and  what  a  powerful  appeal  they  at  once  make  to  the 
selfish  and  dark  passions  of  the  human  mind.  The  title  of  the 
legatee  depends  altogether  upon  the  precipitate  death  of  4he  tes- 
tator. Every  day  that  his  l.fe  is  prolonged,  more  and  more  im- 
pairs the  character  of  the  will,  and  it  vanishes  if  he  becomes  con- 
valescent. Suppose  the  testator  was  understood  to  possess  a 
large  amount  of  cash  in  hand,  and  that  he  gives  it  all,  by  a  nun- 
cupative will,  to  a  stranger,  to  whom  the  law  would  not  have 
given  it.  Suppose  that  stranger  to  be  his  physician,  or  as,  in  the 
present  case,  hts  nurse,  what  hold  has  the  testator  on  her  fidelity, 
her  kindness,  or  her  integrity  i  Her  interest  and  her  wishes  (if 
indeed  her  wishes  procured  the  will)  must  be  to  destroy,  and  not 
to  heal  her  benefactor.  The  legacy  operates  as  a  bounty  upon 
his  death.  One  cannot  contemplate  a  nuncupative  will  under 
this  aspect,  without  sensations  of  horror.  Well  might  such  a 
man  exclaim,  as  Jone$  is  said  to  have  done,  repeatedly,  "  My  lift 
deptndi  upon  that  womanJ^ 

I  am  accordingly  of  opinion,  both  upon  the  law,  and  upon  the 
fact,  that  the  decree  of  the  Court  of  Probates,  directing  the  nun- 
cupative will  of  ffl,lliam  Jones  to  be  admitted  to  probate,  was 
erroneous,  and  ought  to  be  reversed ;  and  that  the  decree  of  the 
surrogate  of  the  city  and  county  o{  New-Yorky  *of  the  17th  Octo^ 
ber,  1820,  directing  the  application  to  admit  the  said  nuncupative 
will  to  probate  to  be  dismissed,  and  that  letters  of  administration, 
of  the  goods,  chattels  and  credits,  which  were  of  fViUiam  Jones^ 
deceased,  be  granted  and  issued,  according  to  law,  as  in  cases  of 
intestates,  be  confirmed. 

Spencer,  Ch.*  J.,  said,  that  he  concurred  in  opinion  with  the 
chancellor,  that  the  decree  of  the  Court  of  Probates  ought  to  be 
reversed,  on  the  ground,  that  the  alleged  nuncupative  will  was 
not  made  while  the  testator  was  in  extremis ;  and  because  it  ap- 
peared, from  all  the  evidence  in  the  case,  that  when  the  alleged 
will  was  made,  he  did  not  think  himself,  nor  did  any  other  person 
think  him  to  be  in  any  immediate  danger  of  dying;  and  because 
there  was  ample  opportunity  to  make  a  will  in  writing,  had  the 
supposed  testator  been  so  disposed. 

Platt,  J.,  said,  that  he  fully  concurred  in  the  opinion  of  the 
chancellor,  both  on  the  law  and  the  fact. 

WooDwoRTH,  J.  This  case  comes  before  the  court  on  an 
appeal  from  the  decree  of  the  Court  of  Probates,  by  which  it  is 
adju  Iged,  that  the  nuncupative  will  of  William  Jonesy  deceased, 
having  been  duly  proved,  be  admitted  to  probate,  ond  that  letters 
of  administration,  with  the  will  annexed,  be  issued  thereon. 
I  will  examine  this  cause  in  the  following  order: — 
1.  What  are  the  facts  necessary  to  constitute  a  valid  nuncu- 
pative will? 
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iN  ERROit,      2.  D<>e9  the  testimony  satisfactorily  prove  the  making  of  such 
will? 

The  act  concerning  wills,  declares,  *^  that  no  nuncupative  mil 
shall  be  good,  where  the  estate  thereby  bequeathed  shall  exceed  the 
indue  of  75  dollars,  unless  the  same  be  proved  by  the  oaths  of  three 
untnesseSj  at  the  lecut,  who  were  present  at  the  making  thereof;  nor 
unUss  it  be  proved,  that  the  testator,  at  the  time  of  pronouncing  the 
same,  did  bid  the  persons  present,  or  seme  of  them,  bear  witness, 
that  such  was  his  will,  or  words  to  that  effect ;  nor  unless  such  nun- 
cupative will  be  made  in  the  time  of  the  last  sickness  of  the  deceased, 
and  in  his  ^dwelling-^iouse,  or  where  he  had  been  resident  for  ten 
days  or  more,  next  before  the  making  of  such  will,  except  where  such 
person  was  surprised  or  taken  sick  from  home,  and  died  before  his 
return  to  the  same.^*  By  the  15th  section,  it  is  declared,  "that 
after  six  months  from  the  speaking  of  the  pretended  testamentary 
words,  no  testimony  shall  be  received  to  prove  any  nuncupative  tcill, 
except  the  same  testimony,  or  the  stJ^stance  thereof,  was  committed  to 
writing,  mthin  six  days  after  the  making  of  the  said  wilV^ 

The  requisitions  of  this  act  must  be  satisfied ;  there  is  such 
perfect  perspicuity  in  the  language  made  ufc  of,  that  if  doubts 
existed  as  to  the  Taw,  previous  to  the  passing  of  the  act,  none  can 
remain  at  the  present  day.  If  the  statute  is  so  plain,  as  to  be  in- 
capable of  misconstruction,  then,  without  reference  to  the  law 
previously  in  force,  it  must  be  carried  into  eflect,  according  to 
the  intention  of  the  legislature.  If  it  gives  a  new  rule,  that  rule 
must  be  observed.  In  such  cases,  no  consequences  are  to  be 
regarded  in  the  construction.  (6  Bac.  Abr.  392.)  On  the  other 
hand,  if  a  statute  makes  use  of  words,  the  meaning  of  which  are 
well  known  at  the  common  law,  the  words  shall  be  understood  in 
the  same  sense;  and  hence  it  frequently  becomes  necessary  to 
know,  what  the  common  law  was  before,  and  what  the  mischief 
wau,  for  which  the  common  law  had  not  provided.  These  general 
remarks  may  be  considered  not  inapplicable,  in  examining  the 
soundness  of  the  legal  objections  made  by  the  appellant's  counsel. 
It  is  contended,  that,  admitting  the  respondents'  witnesses  have 
testified  truly,  they  do  not  make  out  a  case  within  the  act.  The 
objections  are,  first,  that  "  last  sickness^^  means  sudden  illness, 
when  the  testator  is  i»  extremis,  and  in  the  immediate  prospect  ot 
death ;  and,  secondly,  that  the  will  is  void,  because  no  executor  is 
named.  To  guard  against  impositions  and  forgeries,  in  setting  up 
nuncupative  wills,  the  statute  was  passed,  and  has  imposed  several 
salutary  restrictions.  In  discussing  the  first  objection,  it  will  be 
useful  to  inquire,  how  the  law  stood  before  the  passing  of  the  act. 
If  we  can  ascertain  the  common  law  exposition  of  "  last  sickness," 
I  admit  it  will  go  far  to  show  how  the  statute  is  to  be  understood. 
If  no  light  can  be  derived  from  the  common  law  in  explaining 
519  ]  these  ^crms,  then  the  words  "  last  sickness,'*  in  the  statute,  are 
to  be  construed  according  to  their  obvious  ipiport,  which  is,  the 
sickness  immediately  preceding  the  death  of  the  testator,  without 
reference  to  any  precise  period  of  the  disease,  or  any  particular 
apprehensions  the  testator  may  be  under,  as  to  his  approaching 
dissolution. 
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The  doctrine  in  relation  to  nuncupative  wills  is  derived  from  the  m  ERROR. 
civil  bw,  and  is  of  very  ancient  date.     {Cowp,  90.)     It  was  incor 
porated  into  the  sytem  of  the  common  law^  and  acted  upon,  prt^rio 
vigorCy  long  before  the  statute  of  frauds,  and  the  statute  of  wilk,  as 
wiU  be  shown  in  the  course  of  this  inquiry. 

In  the  institutes  of  Justinian,  (Ub.  2,  tit.  10.  sec.  14.)  it  is  laid 
down>  "  If  a  man  wishes  to  dispose  of  his  efTect?,  by  a  nuncupative 
or  unwritten  testament,  he  may  do  so,  if,  in  the  presence  of  seven 
witnesses,'  he  verbally  declares  his  will ;  and  this  will  be  a  valid 
testament,  according  to  the  civil  law.''  It  seems,  that  neither  last 
sickness,  nor  any  sickness,  was  necessary  to  give  it  validity ;  it  was 
sufficient,  if  the  witnesses,  within  a  reasonable  time  after  the  death 
of  the  testator,  went  before  a  magistrate,  and  giving  an  account  of 
what  took  place,  a  fonnal  statement  was  drawn  up  and  signed. 
Swinburne  (part  4.  sec.  29.  p.  350.)  says,  ^'  In  making  a  nuncupa- 
tive will,  this  is  chiefly  to  be  observed,  that  the  testator  do  name 
his  executor,  and  declare  his  mind  by  word  of  mouth,  without 
writing,  before  witnesses  ;  no  precise  form  of  words  is  required,  so 
that  the  testator's  meaning  do  appear."  So,  also,  in  Swinburne^ 
(part  1.  sec.  12.  p.  58.)  it  is  said,  '^  A  nuncupative  testament,  is 
when  the  testator,  without  any  writing,  doth  declare  his  will  before 
a  sufficient  number  of  witnesses.  It  is  called  nuncupative,  because, 
when  a  man  makes  such  a  testament,  he  must  name  his  executor, 
and  declare  his  whole  mind  before  witnesses."  The  author  then 
observes,  ^'  This  kind  of  testament  is  commonly  made  when  the 
testator  is  very  sick,  weak,  and  past  all  hope  of  recovery."  Here, 
I  think,  we  may  discover  the  source  of  that  erroneous  impression, 
which  some  elementary  writers  entertain,  that  it  is  of  the  essence 
of  a  nuncupative  will,  that  it  be  made  in  extremis,  or  when  a  man 
is  sick  and  in  fear  of  death.  Smnbume,  who,  in  substance,  lays 
down  *the  same  rule,  in  respect  to  nuncupative  wills,  as  that  sanc- 
tioned by  the  civil  law,  does  not  give  the  least  countenance  to  the 
notion,  tfiat  sickness  is  at  all  necessary.  He  merely  states  the  times 
when  these  wills  are  generally  made,  not  that  any  particular  time, 
or  any  sickness  is  necessary.  He  had  before  shown  it  was  not ; 
but  he  evidently  introduces  it,  in  order  to  give  the  reason  why  men 
defer  a  business  of  such  importance  to  so  late  a  period.  He  ob- 
serves, "  It  is  a  received  opinion,  amongst  the  ruder  and  more 
ignorant  people,  that  if  a  man  should  be  so  wise  as  to  make  a  wiQ 
in  health,  that  then  surely  he  should  not  live  long  after,  and  there- 
fore they  defer  it  until  a  time  of  sickness."  (p.  59.)  From  the 
preceding  authorities,  it  is  obvious,  that  before  the  statute  the 
validity  of  a  nuncupative  will  did  not  depend  on  the  fact  that  it 
was  made  in  the  last  sickness.  BlacJcstone,  who  is  supposed,  by 
the  appellant's  counsel  to  hold  a  different  language,  will,  I  think, 
on  examination,  be  found  not  to  contain  any  thing  in  opposition  to 
the  preceding  authorities.  In  2  Com.  500.  the  author  very  con- 
cisely remarks,  "  that  a  nuncupative  will  depends  merely  upon  oral 
evidence,  being  declared  by  the  testator  in  extremis,  before  a  suffi- 
cient number  of  witnesses,  and  afterwards  reduced  to  writing." 
He  no  where  says  that  it  is  necessary  to  be  made  in  extremis ;  the 
reference  is  obviously  to  the  time  generally  chosen  for  the  making 
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riv  ERROR,  of  such  wiUs,  "  being  declared  by  the  testator  in  extremis ;"  which, 
ALBANY,^  ^  ^  general  proposition,  is  undoubtedly  true.  He  evidently  m 
tended  to  state  this  fact,  as  Sttinburne  had  done.  If  the  doctrine, 
derived  from  the  civil  law,  was  intended  to  be  questioned,  this  ao 
curate  writer  would  have  given  some  intimation,  from  which  such  a 
conclusion  might  fairly  be  drawn. 

In  7  Bacon,  (tit.  tVillsj  D.  305.)  the  author,  speaking  of  nuncu- 
pative wills,  gives  this  definition :  ^*  When  a  man  is  sick,  and  for 
fear  of  death,  or  want  of  memory  should  surprise  him,  if  he  stayed 
the  writing  of  his  testament,  desires  his  neighbors  and  friends  to 
bear  witness  of  his  last  will,  and  then  declares  the  same  presently 
by  word,  this  is  called  a  nuncupative  will."  There  is  no  doubt 
this  is  all  correct.  A  will  made  under  such  circumstances  woald 
be  valid ;  but  it  will  be  remembered,  that  the  question  is,  whether 
a  will  *would  not  abo  be  valid,  if  not  made  in  sickness,  and  for 
fear  of  death.  Bacon  does  not  assert  that  it  would  not.  We  must, 
therefore,  suppose,  that  in  speaking  of  such  will,  he  had  in  new, 
that  nuncupative  wills  are  generally  made  under  the  circumstances 
^he  describes  ;  and  that  he  meant  only  to  say,  that  such  wills  were 
good.  The  authorities  he  cites  (I  Inst.  III.  and  Per/ri/w,  209. 
sec.  476.)  do  not  contradict  the  rule  of  the  civil  law,  nor  state  any 
thin^  in  opposition  to  the  doctrine  laid  down  in  Swinburne. 

As  further  evidence,  if  any  is  wanting,  that  Bacon  so  understood 
the  law,  we  find,  in  a  case  (7  Bac.  339.  tit.  fVills.  1  Eq.  Cos.  Abr. 
403.)  where  a  question  arose  as  to  the  validity  of  a  nuncupative 
will,  it  is  merely  stated,  that  the  testator  was  ill.  No  objection  was 
taken  on  this  point,  but  there  were  other  difficulties,  which,  if  they 
had  been  removed  the  will  would  have  been  good.    I  will  not  tres- 

rLss  on  the  patience  of  the  court  by  pursuing  this  inquiry  further, 
th'mk  it  is  perfectly  settled,  that  before  the  statute,  a  good  nun- 
cupative will  might  be  made  at  any  time,  if  proved  by  witnesses , 
and,  although,  for  reasons  already  given,  men  generally  deferred 
the  making  of  such  wills,  until  overmen  by  sickness  and  in  fear  of 
death  ;  yet  that  the  law  did  not  place  wills,  made  at  such  times,  on 
more  favored  grounds  than  if  made  at  a  different  period.  The 
consequence,  then,  is,  that  there  is  nothing  in  the  common  law  to 
aid  in  giving  a  construction  to  the  terms  "  last  sickness,"  made  use 
of  in  the  statute  ;  and,  therefore,  the  statute  must  be  considered  as 
introducing  a  new  rule,  or,  perhaps,  more  correctly  speaking,  re- 
stricting the  period  in  which  nuncupative  wills  may  be  made,  by 
confining  it  to  '^  last  sickness,"  instead  of  leaving  the  time  in  Ihe 
discretion  of  the  testator.  If  any  thing  more  was  necessary  to 
prove  the  soundness  of  the  doctrine  I  have  advanced,  it  seems  to 
mo  the  statute  itself  contains  the  most  satisfactory  evidence.  It  is 
admitted,  that  the  statute  was  intended  as  a  remedy  for  the  frauds 
and  impositions  which  grew  out  of  the  conmion  law.  The  various 
regulations  introduced,  were  for  the  express  purpose  of  serving  as 
checks  and  barriers  against  fraud.  The  statute  does  not  purport  to 
^  •  522  ]  be  declaratory  of  the  common  law,  but  is  a  ^remedial  statute. 
The  period  in  which  a  valid  nuncupative  will  might  be  maie,  was 
no  longer  to  remain  in  the  discretion  of  tJie  testator ;  but  as  offer- 
ing less  opportunity  for  imposition,  4he  statute  confined  it  to  hHr 
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"  last  sickness."  That  requisite  was  inserted,  because  the  common  IN  error 
law  had  not  provided  any  such  restriction.  Blackstone  observes, 
(vol.  2.  p.  501.)  in  commenting  on  this  statute,  "  It  must  be  in  the 
testator's  last  sickness ;  for  if  he  recovers,  he  may  alter  his  disposi- 
tions, and  has  time  to  make  a  written  will."  The  inference  drawn 
from  the  statute  is  in  coincidence  with  the  doctrine  derived  from 
the  common  law. 

But  it  is  said,  that  this  will  is  not  valid,  because  no  executor  is 
expressly  appointed.  Without  examining  whether  the  naming  an 
executor  was  essential  to  every  testament,  it  is  sufficient  to  show 
that  an  executor,  eo  nomtne,  need  not  be  named  in  words. 

Stvinbume  (part  4.  sec.  4.  p.  247.)  observes,  "  If  the  testator 
says,  I  commit  all  my  goods  to  the  disposition  of  A.  f?.,  it  is,  in 
effect,  as  if  he  says,  I  make  him  my  executor,  for  it  thereby  appears 
he  did  not  intend  to  die  intestate."  Here,  the  testator  has  given 
all  his  personal  estate,  and  that  is  a  valid  appointment  of  executor. 
I  apprehend,  that  in  every  case,  a  nuncupative  will  may  be  valid 
without  naming  an  executor.  In  2  Black.  Rep.  503.  the  author 
states  the  proposition  generally,  that  if  the  testator  makes  an  in- 
complete will,  without  naming  an  executor,  administration  may  be 
granted  cum  testamento  annexo,  (1  Bx)lL  Abr.  907.  CknrA,  20.) 
This  appears  to  have  been  done  in  several  cases.  In  How  v. 
Godfrey^  {Finches  Rep,  361.)  letters  of  administration,  with  the  will 
annexed,  appear  to  have  been  granted  on  a  nuncupative  will  when 
no  executor  had  been  appointed.  The  long  and  uniform  practice 
in  this  respect,  is  opposed  to  the  objections  urged,  that  the  appoint- 
ment of  an  executor,  in  the  will,  is  essential. 

Some  criticisms  were  applied  to  the  testimony  of  the  witnesses 
who  proved  the  will,  which  I  will  briefly  notice ;  it  is  objected  to 
Doctor  Ardeiis  testimony,  that  after  stating  the  expressions  of  the 
testator,  he  says,  "  or  words  to  that  effect."  That  Waters  uses 
the  words,  "  should  have  all  the  *property  he  was  worth ;"  and 
Ellen  Taylor y  that  "  all  that  he  had  or  was  possessed  of,  was  for 
Mrs.  Hazleton.^^  I  have  already  shown  that  no  precise  form  of 
words  are  required  by  law : — ^if  the  intent  and  meaning  can  be 
collected,  that  is  sufficient.  Svnnbume  lays  this  down  expressly. 
I  have  not  discovered  any  rule  of  law  opposed  to  it.  Indeed,  so 
long  as  nuncupative  wills  are  allowed,  no  other  rule  would  be  ap- 
plicable to  the  subject.  We  need  not  be  informed  that  no  witness 
could  be  relied  on,  as  to  every  identical  word  made  use  of  by  the 
testator.  All  that  can  be  expected  is  to  give  the  substance.  No 
doubt,  very  nearly,  the  same  words  used  by  the  testator  may  be 
retained ;  and  when  a  witness  testifies  to  the  expressions,  we 
understand  him,  that  the  words  so  testified  to,  convey  accurately 
the  meaning  of  the  testator,  but  no  one  would  consider  the  witness 
as  speaking  technically  in  "  Tubc  verba,^^  There  is  no  force,  then, 
in  these  objections,  provided  the  words  proved  by  the  witnesses 
show  the  meaning  of  the  testator.  If  the  testimony  in  this  case  is 
true,  the  words  abundantly  prove  the  intent,  that  Mrs.  Hazleton 
should,  after  the  testator's  death,  have  all  his  property. 

The  remaining  question  is,' Does  the  testimony  satisfactorily 
prove  that  the  will  in  question  was  made  ? 
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IN  ERROR,  It  does  not  appear  to  me  extraordinary,  that  this  question  bai 
ALBANY,  ^^^  litigated  with  uncommon  zeal ;  neither  ought  it  to  excite  sur- 
prise, to  find  contradictory  testimony  in  some  material  points.  It  was 
to  be  expected  ;  it  is  an  angry  controversy,  where  disappointment 
on  one  side,  and  the  hope  of  establishing  the  will  on  the  other, 
have  excited  great  competition.  Here  is  a  foreigner  with  consid* 
erable  property,  about  to  leave  it  soon.  Whether  he  hsm  any  heirs 
in  his  native  country  is  uncertain  ;  he  thought  he  had  none ;  if  he 
had,  it  is  very  evident  he  felt  no  sympathies  or  interest  for  them; 
all  connection  seemed  to  be  dissolved  ;  years  had  passed  away 
without  any  communication ;  he  had  changed  his  name  ;  in  short, 
whatever  may  have  been  the  cause,  it  does  not  appear,  that  a  sin- 
gle human  being  h»d  any  hold  on  his  affections,  so  as  to  be  a  par- 
ticular object  of  his  bounty.  In  this  situation,  he  is  confined  by 
sickness,  and  although  he  entertained  hopes  of  recovery,  it  cannot 
be  doubted,  he  *musi  have  had  strong  apprehensions  that  his  end 
was  near.  I  think  it  quite  evident  he  was  not  disposed  to  make 
a  written  will. 

The  formal  act  of  dictating  a  written  will,  may  have  appeared 
too  much  like  the  precursor  of  dissolution ;  or  his  apathy  might  be 
sujh,  that  he  would  not  go  through  the  formalities  of  so  solemn 
an  act,  and  yet  might  be  willing  to  say,  "  A,  or  B.  shall  possess 
my  property  afler  my  death.'  He  might  have  a  predilection 
enough  for  some  individual,  to  do  the  latter,  for  it  was  attended 
with  no  trouble  or  efibrt,  but  would  have  died  intestate,  rather 
than  submit  to  the  fornaer.  Who  can  point  out,  with  certainty, 
the  object  of  h78  regard  .'  He  was  eccentric,  of  singular  habits - 
fretful,  suffering  at  times  excruciating  pains.  Is  there  an  individ- 
ual that  will  pretend  to  such  knowledge  of  the  human  heart,  the 
motives  and  springs  of  human  action,  as  to  say,  that  the  faithful 
attendant  on  the  si(;k  bed  of  the  testator,  who  had  devoted  days 
and  nights  to  mitigate  his  suflerings  and  soothe  his  pains,  would 
not  probably  be  deemed  a  fit  object  of  his  bounty  ?  For  myself, 
under  such  circumstances,  I  have  no  hesitation  in  saying,  such  a 
disposition  of  his  propert)^  is  at  once  natural,  if  not  to  be  expected. 
If  the  result  of  this  examination  shall  be,  to  prove  the  nmking  of 
a  will,  this  court,  sitting  to  discharge  the  duty  of  discreet  jurors, 
will  not  erect  itself  into  a  tribunal  to  say,  the  testator  ought  not 
to  have  devised  in  this  manner;  neither  will  it  feel  itself  at  liberty 
to  disregard  the  testimony  in  support  of  it,  unless  it  shall  be  suc- 
cessfully impeached,  according  to  the  rules  which  govern  in  a 
court  of  justice. 

Four  witnesses  have  been  examined  to  prove  the  will.  If  they, 
or  any  three  of  them,  are  to  be  regarded  as  credible  witnesses,  it 
is  abundantly  proved.  I  shall  begin  with  Doctor  Arden.  His 
general  character  is  not  impeached.  I  cannot  travel  out  ot  the 
case  to  inquire  respecting  him ;  I  think  it  will  be  admitted,  if 
aught  could  be  alleged  against  him,  it  would  not  have  been  with 
held.  I  am  constrained  to  believe  he  has  stated  the  truth,  unless 
it  be  shown  that  his  evidence  is  contradicted  in  material  parts. 
He  not  only  swears  to  the  making  this  nuncupative  will,  but  that 
on  several  occasions,  previously,  the  testator  declared  his  intention 
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to  ♦give  all  his  property  to  Mrs.  Hazhton ;  and  subsequently  de-  IN  error, 
clared  he  had  given  to  her  all  his  property.  If  this  man  is  perjured, 
his  depravity  must  be  confirmed  and  settled.  In  the  complication 
of  testimony,  nothing  has  transpired  to  assign  a  motive  or  induce* 
ment  for  such  a  course ;  no  connection  or  intimacy  is  traced 
between  him  and  the  respondents.  Before  he  is  consigned  to 
infamy,  he  has  a  right  to  demand  the  evidence  upon  which  his 
criminality  is  founded.  I  have  sought  for  it  in  vain,  and,  there* 
fore,  am  bound  to  believe  him. 

But  it  is  urged,  that  his  testimony  is  contradicted.  He  says, 
he  was  called  to  Jones  as  a  patient,  by  finding  a  memorandum  on 
his  slate,  by  some  person,  but  what  person  he  never  knew :  is  this 
disproved  ?  So  far  from  it,  Taber,  an  unimpeached  witness,  says, 
that  a  man  did  call  at  the  office  of  Doctor  Arden,  and  led  a  mes-* 
sage  on  the  slate  for  him.  James  McDonnell  testifies,  that  it  was 
proposed  by  Jones  and  Mrs.  H,  that  he  should  go  to  Doctor 
Arden ;  that  he  went,  saw  him,  and  delivered  his  message.  In 
all  this,  I  perceive  no  contradiction ;  the  testimony  is  consistent 
and  reconcilable ;  the  fact,  that  Arden  was  called  by  a  message 
on  the  slate  is  proved  to  be  true.  Some  person  did  call,  and  as 
McDonnell  appears  to  have  been  the  only  person  sent,  and  inas* 
much  as  he  has  not  denied  that  he  left  that  message,  nor  been 
questioned  respecting  it,  as  might  have  been  done,  had  it  been 
deemed  material,  the  fair  presumption  is,  that  he  was  the  man 
that  called,  and  not  finding  Arden  at  home,  afterwards  saw  him, 
and  delivered  the  message  personally.  But  whether  he  was  the 
person  or  not,  is  immaterial ;  MDonneWs  request  does  not,  in  the 
least,  falsify  the  statement  of  Arden^  that  a  message  was  left  on 
the  slate  ;  both  are  undoubtedly  true,  and  admit  of  perfect  expla- 
nation. That  he  was  sent  for,  and  at  the  request  of  Jones,  is  proved. 
It  is  difficult  to  conceive,  why  this  unimportant  circumstance  was 
pressed,  as  a  ground  for  impeaching  the  testimony.  Another 
ground  is  this :  Arden  says,  he  never  heard  any  friend,  visitor,  or 
attendant,  make  a  request  to  call  in  a  clergyman.  Julia  De7>oy 
testifies,  that  she  urged  to  Doctor  Arden  the  calling  in  of  the 
bishop ;  that  the  doctor  observed,  that  he  should  allow  no  cler* 
gyman  to  come  that  night.  Here  is  contradictory  *testimony,  not 
as  to  the  fact  whether  a  will  was  made,  but  in  relation  to  the  soli- 
citude expressed  by  Mrs.  Devoy,  for  the  spiritual  concerns  of  the 
testator.  This  is  the  only  contradiction  I  have  discovered  in 
Arden^s  testimony ;  and  it  admits  of  a  satisfactory  answer.  Allow- 
ing Mrs.  Devoy  to  be  an  unimpeached  witness,  which  I  think  will 
be  shown  she  is  not,  then,  is  the  evidence  of  Arden  falsified  by 
her  ?  It  is  not,  by  any  rule  of  evidence  with  which  I  am  acquaint- 
ed. In  case  the  request  to  send  for  the  bishop  was  a  material  fact 
for  the  respondents  to  make  out,  I  admit  the  evidence  would  be 
neutralized,  and  go  for  nothing,  because  the  affirmative  must  be 
made  out  by  a  superior  weight  of  testimony,  and  ad  the  scales  are 
balanced,  the  affirmative  is  not  established  ;  but  no  inference  can 
rightfully  be  drawn,  that  the  testimony  of  Arden  was  fajse,  although 
it  may  be  evident  that  the  testimony  of  one  or  the  other  was  neces- 
sarily so.     If  both  witnesses  stand  unimpeached,  independent  of 
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IN  ERROR,  the  fact  that  they  disagree  as  to  a  particular  thing,  the  Fcales  are  in 
ALBANY  equilibrio,  and  other  things  being  equal,  they  are  each  entitled  to 
Nov.  istt/  credit.  1  put  this  in  the  strongest  point  of  view  for  the  appellant, 
and  it  will  not  aid  him,  for  there  is  as  much  reason  to  believe  Doc- 
V!"^*  tor  Arden  as  Mrs.  Julia  Devoy.  But  is  it  consistent  wiih  the  rules 
H*»»»T05.  Qf  interpreting  and  reconciling  testimony,  to  push  the  doctrine 
thus  &r  f  Does  not  the  experience  of  every  member  of  this  court 
attest  to  the  truth  of  the  proposition,  that  memory  is  frail,  that  misap- 
prehension and  mistake  are  incident  to  man,  that  the  law  will  char- 
itably attribute  discrepancies  in  testimony  to  some  of  these  causes, 
rather  than  to  deliberate  perjury,  if,  from  the  nature  of  the  case, 
there  may  have  been  forgctfulness  or  mistake  P  Who  that  is  con- 
versant in  courts,  does  not  know,  that  it  is  of  every  day's  occurrence, 
for  credible  and  intelligent  witnesses  to  take  a  different  view  of , 
some  circumstances  in  the  same  transaction,  and  if  called  upon  to 
testify,  may,  in  some  unimportant  particulars,  at  least,  contradict 
one  another?  Would  the  duty  of  a  judge,  for  such  cause,  require 
him  to  instruct  the  jury  to  disregard  it  f  I  apprehend  not.  I  have 
supposed  the  case,  in  the  remarks  that  I  have  made,  that  Doctor 
Arden  and  Mrs.  Devoy  were  equally  credible.     The  further  e:iam- 

1*587]  ination  of  this  cause  will,  I  think,  show  how  little  she  is  *en- 
titled  to  such  a  character.  Arden,  then,  has  passed  the  ordeal 
unhurt,  and  proves  that  Jones  made  a  will.  The  next  witness  is 
George  Waters ;  his  testimony  is  substantially  the  same  as  Arden's; 
his  attendance  was  unsolicited  and  accidental ;  he  had  never  seen 
William  Lee,  another  of  the  witnesses,  before  the  11th  Aprils 
when  he  met  him  at  Jones's  room.  The  testimony  of  this  witness 
fully  proves  the  will ;  it  is  not  impeached,  and  is  entitled  to  credit. 
The  next  witness  is  William  Lee ;  he  also  proves  the  will.  He 
says  he  was  requested  by  Doctor  Arden  to  go  with  him  to  see  a 
sick  patient ;  he  went ;  he  never  saw  Mrs.  H,  until  he  met  her  at 
the  house  where  Jones  was  lying  sick.  His  testimony,  in  suIk 
stance,  concurs  with  that  of  Arden  and  Waters ;  but  it  is  assailed 
on  several  grounds.  I  will  briefly  consider  them.  Lee  says,  that 
on  the  third  of  May,  Mrs.  H.  called  on  him,  and  gave  him  the 
first  information  of  Jones's  decease.  Walter  Furlong  testifies, 
that  he  informed  Lee  of  the  decease  of  Jones,  the  miming  he  died. 
Whether  Lee  received  the  information  on  the  15th  of  Aprils  or 
the  3d  of  May,  is  a  circumstance  irrelevant  and  unimportant, 
in  respect  to  the  subject  of  this  will ;  it  could  have  no  efiect 
whatever,  allowing  that  the  witness  intended  to  aid  the  cause  of 
Mrs.  H.  If  Lee  was  corrupt  enough  to  sacrifice  his  integrity,  he 
would  have  testified  falsely  to  some  fact  that  might  be  material. 
It  would  be  in  character,  for  a  knave,  on  prudential  grounds,  to 
adhere  to  truth  in  circumstances  of  no  moment;  he  would  not 
expose  himself  to  contradiction  where  nothing  could  be  gained. 
I  perceive  no  motive  for  stating  the  time  of  receiving  information 
falsely.  The  law  will  not  impute  perjury  on  such  a  state  of  facts, 
but  will  ascribe  the  variance  to  misapprehension  or  mistake; 
besides,  Lee,  who  swears  to  one  day,  is  equally  credible  as  jFW- 
long,  who  swears  to  another. 

If  this  was  an  ordinary  case,  before  a  jury,  exciting  but  little 
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interest,  I  am  persuaded  the  contradiction,  merely  as  to  the  time  /iV  ERROR 
when  notice  of  Joneses  death  was  received,  would  not  be  seriously     ALBANY 
urged ;  if  it  was,  it  would  not,  and  ought  not  to  be  listened  to. 

But,  it  is  urged,  that  Lse's  general  character  is  impeached.  It 
is  proper  here  to  remark,  that  evidence  of  this  kind,  *although 
admissible,  is  to  be  critically  examined,  and  very  deliberately 
considered,  before  it  is  acted  on.  When  a  witness  testifies,  that 
the  general  character  of  another  is  bad,  and  goes  no  further,  it 
cannot  be  satisfactory ;  for  that  would  subject  the  character  of  an 
individual  to  the  opinion  of  tlie  witness,  and  not  to  the  general 
sense  of  the  community,  respecting  the  person  sought  to  be  im- 
peached; hence  it  becomes  necessary,  and  is  always  competent, 
to  inquire,  whether  the  community  generally,  or  a  few  individuals, 
speak  ill  of  the  person  implicated,  and  whether  such  persons  may 
not  have  been  biassed  by  prejudices  of  whatever  kind,  and  whether 
they  have  not  had  some  disagreement,  controversy  or  quarrel. 
The  weight  that  such  evidence  is  entitled  to,  will  depend  on  con- 
siderations like  the  preceding,  and  others  of  a  similar  nature. 

It  is  what  the  community  say  generally  of  a  man,  that  is  evi- 
dence; not  what  this  or  that  individual  may  say.  Deplorable, 
indeed,  would  be  the  state  of  society,  if  the  opinions  of  two  or 
three  individuals  should  be  deemed  sufficient  to  establish  a  gen- 
eral bad  reputation.  In  times  of  party  contention,  if  not  at  all 
times,  it  would  not  be  difficult  to  prove,  in  any  given  case,  that  a 
few  individuals  had  spoken  against  the  character  of  the  witness, 
or  person  on  trial,  when  the  general  voice  was  otherwise.  It  is 
not  evidence  at  all,  where  the  witness  who  impeaches  another  has 
formed  his  opinion  merely  on  what  A.^  B.  and  C.  have  informed 
him.  If  the  witness  has  only  heard  A.  and  B.  speak  of  the  indi- 
vidual implicated,  then  he  is  not  sufficiently  informed  to  make 
oat  what  is  required,  and  the  party  who  calls  him  must  resort 
elsewhere.  On  principle,  it  is  highly  expedient  the  law  should  be 
so ;  for  this  species  of  evidence  deals  in  no  specific  facts,  and 
consequently,  no  investigation  can  take  place  as  to  the  truth  or 
falsehood  of  the  matters  which  have  made  an  unfavorable  impres- 
sion against  a  witness ;  all  that  can  be  done  is  to  give  evidence  of 
general  good  character.  The  proceedings  in  our  courts  of  jus- 
tice show,  that  evidence  to  impeach,  or  support,  is  obtained  with- 
out apparent  difficulty ;  it  is  not  conclusive  in  any  case,  but  is 
powerful  and  operative,  when  the  general  sense  of  those  acquainted 
with  a  witness,  is  unfavorable  to  his  truth  ^nd  integrity.  The 
law  has  considered  character  sufficiently  guarded,  by  allowing 
it  to  be  assailed  only  when  the  general  opinion  was  against  it. 
General  opinion  raises  a  strong  presumption  that  there  are  facts 
to  support  its  justice  and  correctness ;  but  the  opinion  of  this  or 
that  individual,  raises  no  such  presumption. 

The  preceding  remarks  apply  to  the  testimony  introduced  to 
impeach  ffilliim  Lee.  The  first  witness,  Pensfordy  says,  his  gen- 
eral reputation  is  bad,  but  admits  that  he  never  heard  more  than 
two  or  three  persons  speak  ill  of  him.  Will  this  satisfy  the  rule 
of  law  that  the  general  character  is  bad  ?    I  think  not. 

Grosi  swears,  that  he  would  not  believe  him  on  oath,  and  has 
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IN  ERROR,  heard  from  a  number  of  persons  that  he  was  a  bad  man.  Carter 
says,  that  Lee^s  character,  for  truth  and  integrity,  is  not  good; 
and  that  he  is  not  entitled  to  be  believed  as  a  witness. 

This  is  the  evidence  for  the  appellant. 

The  respondents  have  resorted  to  the  same  kind  of  evidence 
to  support  fViUiam  Z#ee,  in  which  they  have  succeeded.  Nine 
witnesses  testify  favorably  of  his  character ;  and  that  he'  is  to  be 
believed  on  oath.  There  is  a  variation  in  the  forms  of  these  de- 
positions ;  some  are  more  full  and  explicit  than  others.  I  have 
considered  the  criticisms  applied  by  the  counsel  on  the  argument 
When  a  witness  says,  that  "  from  the  general  character  of  mi- 
Ham  Lee^  for  truth  and  integrity,  he  would  believe  him  on  oath 
as  a  witness,"  I  cannot  intend  that  his  character  is  presented  in  a 
questionable  shape ;  that  the  witness  meant  to  say,  he  has  just  so 
much  character  as  will  entitle  him  to  belief,  and  nothing  more ; 
and  by  using  such  terms,  to  present  the  witness  as  suspicious. 
The  fair  import  is  decidedly  in  support  of  a  good  reputation  for 
truth  and  veracity.  But  West,  Johnson  and  Qutn  speak  in  more* 
general  terms;  they  know  his  general  character,  for  truth  and 
veracity,  to  be  good.  They  alone  are  more  than  sufficient  to 
counterbalance  the  evidence  of  Gross  and  Carter,  on  whom  the 
appellant  most  relies.  This  attempt  has  failed  altogether.  Has 
Furlong  proved  any  fact  injurious  to  the  credit  of  Lee  1  How 
this  deposition  can  be  made  to  bear  on  the  truth  oi  Lee,  I  confess 
I  am  ignorant. 

*If  Lee  was  under  any  obligation  to  disclose  to  his  journeyman, 
Furlong,  what  he  knew  respecting  Joneses  will  or  property,  this 
deposition  would,  indeed,  prove  he  had  not  done  so,  and  for 
which  Furlong  might  complain ;  but  admitting  the  obligation  to 
gratify  the  curiosity  or  inquisitiveness  of  Furlong,  how  does  it 
affect  Lee^s  truth  ?  To  attempt  to  prove  that  it  does  not,  would 
be  a  waste  of  time.  As  a  specimen,  take  the  following:  Furlong 
says,  Jones  died  without  making  a  will;  Lee  replies,  "It  was  a 
great  pity."  Lee  inquired  where  Jones  lived,  and  whether  Fir- 
long  knew  how  the  property  would  be  disposed  of;  that  it  was  a 
great  pity  it  should  fall  to'  the  state,  and  not  go  to  his  relations 
in  Ireland.  Such  are  the  opinions  expressed  by  Lee,  and  such 
the  manner  of  his  conversation  with  Furlong. 

No  principle  of  morals  or  ethics,  required  Lee  to  state  all  he 
knew ;  he  was  at  perfect  liberty  to  communicate  his  knowledge, 
or  remain  silent ;  and  if,  by  his  manner,  Furlong  drew  an  infer- 
ence of  Lee*s  ignorance  on  the  subject,  I  am  Hot  aware  of  any 
impropriety,  much  less  that  any  criminality  attached  upon  his 
conduct.  He  was  bound  to  speak  truth,  when  he  did  speak ;  but 
he  was  not  prohibited  from  making  inquiries,  or  expressing 
regrets. 

Furlong  had  no  interest  in,  or  connection  with,  the  will,  or  the 
partie<(  to  it,  and  could  sustain  no  injury  by  remaining  in  igno- 
rance. Lee  acted  with  prudence,  and  proper  reserve.  When 
inquired  of  how  he  could  be  a  witness,  he  gives  a  satisfactory 
explanation ;  <^  he  did  not  think  proper  to  inform  Furhns^  what 
he  knew." 
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Thus,  have  I  examined  the  testimony  of  three  witnesses  in  IN  ERROR, 
iupport  of  this  will,  with  the  various  objections  to  their  credibility, 
■nd  arrive  at  a  conclusion  entirely  satisfactory  to  my  own  mind, 
that  a  nuncupative  will  was  fairly  and  bona  fide  made,  answering 
all  the  requirements  of  law,  and  vesting  in  the  respondents  the 
property  of  the  testator. 

With  respect  to  Ellen  Taylor;  the  aid  of  her  testimony  is  not 
required.     It   is  admitted,  that  she  is  contradicted  in  so  many 

'ticulars,  that,  unless  supported,  she  is  not  entitled  to  credit. 
Ihe  is  a  woman  of  color,  who  attended  Jones  in  his  sickness, 
and,  probably,  of  that  class  who  are  not  under  *the  control  of  moral 
restraints.  Any  number  of  witnesses,  impeached  as  she  is,  would 
not  be  suf&cient  to  establish  a  fact.  It  does  not,  however,  follow, 
of  necessity,  that  she  has  not  testified^ruly  as  to  this  will.  If 
two  credible  witnesses  proved  the  fact,  and  she  is  called  as  a  third 
witness,  will  it  not  satisfy  the  words  of  the  statute  ?  It  is  well 
known,  that  the  unsupported  evidence  of  an  accomplice,  is  held 
not  sufficient  to  convict ;  but  if  that  accomplice  derives  support 
as  to  some  of  the  material  facts,  it  will  warraat  a  conviction. 
The  statute  requires  the  will  to  be  proved  by  three  witnesses. 
Does  it  place  the  testimony  on  different  ground  from  a  case  where 
witnesses  are  called  to  prove  any  other  fact  ?  Does  it  deny  the 
aid  in  support  of  a  witness  that  would  be  admissible  in  other 
cases  ?  May  not  such  aid  be  derived  from  the  same  sources  ?  I 
perceive  no  objection  in  the  letter  or  spirit  of  the  act.  If,  in  an 
ordinary  case,  she  had  been  called  as  a  witness,  and  had  proved  a 
material  fact,  and  the  opposite  party,  as  in  the  present  case,  had 
shown  so  many  contradictions  as  to  discredit  her,  the  introduction 
of  two  other  witnesses,  swearing  to  the  same  material  fact,  would 
restore  her  credit  in  the  particular  instance ;  and,  according  to 
the  settled  rules  of  evidence,  it  (^uld  not  be  said  she  was  not,  on 
that  occasion,  a  credible  witness.  It  is  true,  her  testimony,  in 
that  case,  would  not  become  indispensable,  because  the  same 
thing  was  proved  by  others ;  but,  on  the  question,  whether  she 
had  sworn  truly,  it  must  be  answered  in  the  affirmative.  Apply 
this  principle  to  the  present  case.  She  is  a  competent  witness ; 
the  objections  go  to  her  credit.  If  her  credit  is  restored,  is  it 
material  by  what  witnesses  that  is  effected  ?  If  two  credible  wit- 
nesses prove  the  same  fact,  and  that  Etten  Taylor  was  also  pres- 
ent, and  heard  what  was  said,  where  is  the  principle  of  reason  or 
law,  that  will  not  allow  her  testimony  to  be  corroborated  and  sup- 
ported on  such  grounds?  The  statute  has  not  interposed  any 
such  barrier.  It  speaks  not  of  credible  witnesses  generally,  but 
of  three  witnesses,  against  whose  competency  there  is  no  valid 
objection.  When  such  are  produced,  I  apprehend  the  fact  is  to 
be  made  out  by  the  three ;  and  that,  from  all  the  evidence  before 
the  court,  the  question  is,  whether  each  witness  has  testified  truly. 

•To  illustrate  the  principle  I  have  laid  down,  I  will  suppose 
that  Jones  made  his  will  in  the  presence  of  two  honorable  mem- 
bers of  this  court,  whose  testimony  was  above  all  exception,  and 
that  Ellen  Taylor  was  also  present,  and  no  other  person.  Would 
all  this  evidence  be  rejected,  because  Ellen  Taylor  was  discredited 
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IN  ERROR,  as  to  collateral  iacts  ?  Would  not  the  result  be,  that  thus  si^ 
ported,  she  is  to  be  believed ;  and,  therefore,  the  will  is  well 
proved  ?  Such  are  my  views  on  this  point,  and  such  would  be 
my  conclusion,  were  it  necessary  to  decide  the  point. 

I  will  now  examine  the  assemblage  of  circumstances,  evidently 
got  up  at  the  instigation  of  Dcvoy  and  his  wife,  influenced,  as 
appears  to  me,  by  the  consideration  that  as  tliey  had.  been  disap* 
pointed  in  obtaining  a  will,  to  defeat  Mrs.  H,  in  her  claim  would 
afford  the  only  chance  of  reaping  a  portion  of  the  spoil ;  trusting 
to  the  gratitude  of  Joneses  relations,  if  be  had  any,  or,  in  the 
words  of  Devoy,  '^  that  he  would  leave  that  to  their  own  gen- 
erosity." 

The  testimony  remaining  to  be  examined  is  not  immediately 
directed  against  the  witnesses,  on  whom  the  respondents  rely; 
but  to  render  it  improbable  a  will  was  made,  by  proving  the  con- 
duct and  declarations  of  Jones  and  Mrs.  H.,  Fat  rick  Devoy  testi- 
fied, that  he  never  said  any  thing  to  Jones  about  making  his  will, 
nor  did  he  mention  that  subject  himself,  nor  did  any  person  men' 
tion  the  subject  in  his  hearing ;  that  Doctor  Torbert  informed  him 
{Devoy)  that  a  will  must  be  prepared,  and  submitted  to  Jones  and 
his  clergyman,  to  be  signed,  if  Jones  liked  it.  Devoy  admits  he 
said  to  xorberty  that  a  will,  dividing  the  property  of  the  deceased 
equally  among  his  friends  would  be  satisfactory;  but  that  he 
never  gave  Torbert  any  directions,  that  he  was  to  have  a  share  of 
the  property.  Here,  then,  we  find  Devoy  active  in  procuring  a 
will,  without  ever  having  consulted  the  testator,  or,  by  his  own 
account,  ever  having  received  the  least  intimation  that  Jones  in- 
tended to  give  him  any  thing.  This  alone  pluces  him  in  a  sus- 
picious point  of -view.  But  Doctor  Torbei^t  contradicts  him ;  he 
says  he  went,  at  the  request  of  Devoy,  to  see  if  he  could  not 
make  Joneses  will ;  "  that  the  provisions  thereof  were  made  htown 
to  him  by  Patrick  Devoy ;"  and  that ''  Devoy  was  named  as  an 
heir  or  legatee  in  the  *will  he  had  written."  That  Mrs.  H,  did 
not  feel  disposed  to  aid  this  man  in  seizing  on  his  prey,  cannot  be 
doubted  ;  nor  but  that  she  was  justifiable  in  endeavoring  to  divert 
him  from  his  purpose  by  all  lawful  means.     She  had  much  to  ap- 

Crehend  from  such  a  combination.  Her  anxiety  may  have  induced 
er  to  say  more  than  was  consistent  with  truth.  If  she  has  done 
so,  it  must  be  remembered  that  she  is  not  a  witness  in  this  cause; 
the  validity  of  the  will  cannot  depend  on  her  subsequent  declara- 
tions, made  with  a  view  to  guard  what  she  had  obtained,  and 
prevent  its  being  wrested  from  her.  Torbert  inquires,  whether 
Jones  had  made  a  will ;  she  answers  no ;  that  when  the  subject  is 
mentioned,  it  puts  him  crazy.  As  to  the  first,  she  may  have  con- 
sidered the  answer  strictly  true,  as  there  was  no  written  will.  It 
seems  that  Mrs.  Newkirky  an  unsuspected  witness,  informed  the 
surrogate,  that  she  knew  nothing  about  a  will,  and  in  explanation 
says,  she  had  reference  to  a  written  will.  As  to  the  latter,  it  will 
be  recollected,  that  this  was  the  day  preceding  Joneses  death ;  and 
no  witness  has  testified  that  the  declaration  was  untrue  at  the 
time  it  was  made ;  she  may  have  had  reference  to  his  then  state, 
which  was  but  a  few  hours  before  his  death.  This  may  all  be 
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true ;  for  although  Fleury  conversed  with  Jones  about  making  a  ZAT  ERROR, 
will,  when  he  discovered  no  particular  agitation,  that  was  several  albany, 
days  previous,  and  doea  not  necessarily  contradict  what  Mrs.  H. 
stated  to  Doctor  Torbert.  Again,  Devoy  says,  he  and  Mullen 
remained  with  JaneSy  on  the  night  of  h:s  decease;  that  about 
midnight  Jones  called  him  to  his  bedside,  and  directed  Mrs.  H.  to 
leave  the  room ;  that  she  went  and  sat  down  by  the  foot  of  the 
bed ;  that  he  then  inc^ired  whether  she  was  gone ;  and  being 
answered,  No,  J:mes  then  ordered  her  to  leave  the  room,  and,  after 
she  had  left  it,*directed  Devoy  to  put  a  ketch  on  the  door,  which 
he  did ;  that  Jones  then  inquired  who  was  there ;  and  being  in- 
formed it  was  Mullen^  he  was  satisfied.  That  Jones  then  said,  he 
would  be  removed  in  the  morning  to  Devoy^Sj  that  the  bishop 
should  be  brought,  and  he  would  settle  his  affairs ;  that  he  ordered 
Devoy  to  ring  the  bell,  and  get  the  keys  from  Mrs.  H.,  having  first 
inquired  if  he  had  his  keys ;  that  he  then  began  to  talk  of  his 
property,  complained  that  Mrs.  H.  neglected  him,  carried  his 
liquor  up  stairs,  and  that  she  and  ^another  woman  got  drunk ;  and 
that,  shortly  after,  he  expired.  This  story,  on  the  face  of  it,  is 
incredible ;  if  not,  it  evidently  shows,  that  Jones  was  deranged. 
It  is  so  extravagant  and  improbable  as  to  discredit  itself;  but  it  is 
refuted.  Taber  testifies,  that  he  remained  with  Jones  on  Sunday 
night,  until  2  o'clock  in  the  morning ;  that  the  man  who  sat  up 
with  him  (meaning  Mullen)  was  drunk ;  that  he  and  Devoy  drank 
freely  of  s|)iritous  liquor,  and  that  Devoy  was  also  affected  by  the 
liqoor  he  drank.  He  further  testified,  that  he  was  awake  all  the 
time,  and  did  not  hear  Jones  find  any  fault  with  Mrs.  Hazleton ; 
that  Mrs.  //.  went  to  bed  about  one  o'clock,  at  Taber^s  request. 
Even  Mullen  does  not  countenance  the  statement ;  he  did  not  hear 
Jones  say  any  thing  about  removing  to  the  house  of  Devoy.  Sit 
ting  as  a  juror,  to  decide  dispassionately  on  facts,  I  should  con- 
sider this  story  of  Devoy  an  entire  fabrication  ;  besides,  if  there  is 
any  one  fact  clearly  proved,  it  is,  that  Mrs.  H.  was  a  kind,  faithful 
and  attentive  nurse,  and  it  was  so  admitted  by  Jones^  repeatedly. 
Ou  Saturday  evening,  Taber  says,  Jones  informed  him  he  had 
given  Mrs.  II.  all  his  property;  that  the  conversation  was  loud, 
and  could  be  heard  in  every  part  of  the  room.  M^Donnel  testi- 
fies, that  Jones  said,  Mrs.  H,  was  a  fine  clever  woman ;  to  Mrs. 
NiwJcirk  he  said,  he  had  trusted  all,  and  his  life,  in  her  hands. 
El  ward  Pollcck  says,  that  Mrs.  JET.  paid  very  strict  and  constant 
attention  to  Jvies  during  his  illness ;  that  Jones  seemed  grateful 
for  her  services  ;  that  she  was  one  of  the  best  nurses  he  had  ever 
seen  or  known,  in  her  attentions  to  Jones,  More  need  not  be  said, 
to  show  that  Devoy  is  entirely  unworthy  of  credit. 

As  to  Doctor  Torberfs  testimony,  I  have  already  remarked  on 
that  part  which  seems  to  have  been  intended  to  make  against  this 
will.  It  has  but  a  slight  bearing  on  the  question  in  controversy, 
and  mi<<ht  have  been  withheld  without  injury  to  the  appellant,  and 
Dr.  Torhert  thereby  relieved  from  the  necessity  of  placing  himself 
before  the  public  in  no  enviable  point  of  light.  He  drew  two  wills ; 
in  his  own  words,  "not  liking  the  first,  he  drew  the  second,"  nam- 
ing himself  as  exe<:utor,  and  Devoy  as  heir. 
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iN  ERROR,  I  have  already  refened  to  part  of  the  testimony  of  Julia  ^Devoy^ 
her  anxiety  to  send  for  the  bishop,  and  urging  it  upon  Doctor 
Ardcn,  which  is  expressly  denied  by  him. 

Whether  her  statement,  that  Mrs.  H.  said  there  was  a  will,  and 
that  she  and  her  husband  were  remembered  in  it,  and  requested 
her  to  keep  still,  is  true  or  false,  the  present  question  cannot  be 
affected  by  it.  It  is  possible  that  Mrs.  H.  may  have  resorted  to 
such  a  device  to  check  the  intermeddling  of  Devoy  and  wife ;  or, 
which  is  more  probable,  that  her  words  were  not  measured  oi 
studied  at  this  time,  when  her  mind,  without  doubt,  was  much 
agitaited.  She  was  a  woman,  and  alone  ;  her  husband  not  present 
to  advise  with  her  ;  a  large  sum  devised  to  her  was  in  jeopardy ; 
the  public  administrator  Mas  taking  charge  of  the  property ;  no 
legal  adviser  was  present.  In  such  circumstances  she  may  have 
spoken  unadvisedly  and  incorrectly.  She  saw  the  storm  that  was 
gathering,  and  may  have  been  indiscreet  in  the  means  used  to 
avert  it.  The  witnesses  who  proved  the  will  cannot,  on  such 
grounds,  be  impeached ;  nor  are  they  responsible  for  any  indis- 
cretions of  Mrs.  H. 

It  is  well  established  by  the  proof,  that  Jones  was  not  disposed 
to  make  a  written  will.  Fleury  says,  that  three  days  before  Jones 
died,  he  pressed  him  to  make  a  will,  as  he  was  then  very  ill. 
Jones  did  not  consent,  and  observed,  he  did  not  feel  so  low  as  to 
make  a  will  then.  To  my  mind,  it  appeals  evident,  that  he 
wished  to  evade  the  urgent  solicitation  of  Fleury.  On  Sunday 
evening,  Fleury  heard  Jones  observe  to  a  Spanish  gentleman,  in 
the  Spanish  language,  that  he  would  not  see  him  alive  the  next 
morning.  Jones  was  of  a  sound  mind.  Fleury,  who  had  urged 
the  necessity  of  a  will,  and  who  had  tendered  his  assistance,  was  pres- 
ent. I  think  it  must  be  presumed,  that  he  died  satisfied  with 
what  had  already  been  done.  There  was  no  restraint  upon  the 
testator  ;  there  is  no  proof  that  any  fraud  or  imposition  was  prac- 
tised on  him.  If  there  has  been  a  conspiracy,  I  have  not  been 
able  to  discover  it,  after  the  most  attentive  consideration.  The 
suggestion  that,  in  the  prospect  of  dissolution,  this  stranger,  in  a 
foreign  land,  would  fasten  his  affections  on  the  country  that  gave 
him  birth,  is  both  natural  and  just.  The  picture  so  ably  drawn 
by  the  concluding  counsel  was  not  the  creature  of  fancy,  but  the 
representation  of  real  life.  In  *the  language  of  an  eminent  states- 
man, it  may  truly  be  said,  "  There  exists  in  every  good  man  a  vir- 
tuous principle  of  preference  for  that  country  where  he  first  drew 
his  breath  ;  where  he  passed  his  childhood  ;  where  his  mind  first 
opened  to  the  endearing  relationships  of  life,  which  nothing  but 
the  hand  of  death  can  extinguish ;  an  amor  patriae,  which  remains 
in  spite  of  rejection  and  persecutions;  and  which,  even  amidst  the 
conflict  of  the  passions,  produced  by  a  sense  of  injury,  still  secretly 
leads  hinl  to  his  native  country,  as  his  resting-place."     I  take  for 

f ranted  this  principle  was  not  extinguished  in  the  mind  of  Jones; 
ut  his  returning  sympathies  for  his  relatives  could  not  be  indulged. 
He  did  not  know  that  he  had  a  relation  on  earth.  The  ties  that, 
once  existed  had  long  since  been  severed  ;  this  was  his  belief 
There  is  no  proof  that  his  will  excluded  a  brother,  a  sister,  or  a 
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parent.     In  the  mde  range  of  selecting  the  person  to  inherit  his  IN  ERROR, 
property,  we  have  no  control  or  concern.     I  am  entirely  satisfied     ALBANY 
that  the  will  was  fairly  obtained ;  that  it  was  made  to  reward     Nov.  1822.' 
meritorious  services ;  that  it  was  dictated  by  partiality  and  prefer-  ^*'^][^J^^^J*^ 
ence  for  Mrs.  H.,  and,  therefore,  ought  to  be  established.  y. 

I  am  of  opinion,  that  the  decree  of  the  Court  of  Probates  ought  ^^"^^^^onr 
to  be  affirmed. 

Austin,  Childs,  Forwakd,   Huntington,   Rosbcrantz,  and 
YiELiE,  senators,  concurred. 

But   the  rest  of  the    courtf  concurring  with   the  chancellor,  .  t  iV«/o.  nth, 
tiiat  the  decree  ought  to  be  reversed,  it  was  "  ordered,  adjudged  kT-  foT^JSiS 
and  decreed,  that  the  decree  of  the  Court  of  Probates,  appealed  from  •v  'f- 
in  this  cause,  be,  in  all  things,  reversed ;  and  it  is  further  ordered, 
adjudged  and  decreed,  that  the  letters  of  administration  of  the  goods, 
cnattels  and  credits,  which  were  of  William  Jonesy  late  of  the  city  of 
/Veir-  York,  deceased,  be  granted  and  issued  by  the  surrogate  of  the 
'iity  and  county  of  New-  York,  according  to  law,  as  in  cases  of 
^-  estates;  and  that  the  record  be  remitted  to  the  Court  of  Probates. 

Decree  of  reversal. 


Vackson,  ex  dem.  William  HEf^DEnsoNj  plaintiff  in  errors      [  •  537  ] 

against 
John  1.  Davenport,  defendant  in  error. 

IN  ERROR  to  the  Supreme  Court.  The  plaintiff  brought  an  ,  jr.,  being  en 
action  of  ejectment  in  the  Supreme  Court,  to  recover  part  of  lot  SS^ty  1^ 
number  forty  in  the  township  of  Ulysses,  in  the  county  of  Towip-  by  deed,  dated 
kins.  The  cause  was  tried  at  the  Tompkins  circuit,  in  June,  1821,  neB^ra^vS- 
before  Mr.  Justice  Fan  Ness,  when  the  jury  found  a  special  ver-  «abie  consider- 
diet,  which  contained  the  facts  as  stated  in  the  report  of  the  case  banrainld  °wl 
between  the  same  parties,  in  the  Supreme  Court,  Vol.  18.  p.  5^5.  ioid,  to  h.  ail 
303.  It  also  found,  thkt  the  deed  from  Alexander  Kidd  to  haac  {^^g  to*Tb"ii 
Bogart,  and  which  contained  the  power  of  attorney  to  convey  the  bewasentiUed; 
premises  in  fee  to  J.  B.  and  on  which  the  plaintiff's  title  depended,  5^*"  ^  ""JJ! 
was  duly  deposited  in  the  office  of  the  clerk  of  the  county  of  powered  H, 
Albany,  pursuant  to  the  statute  on  the 27th  April,  1794 :. and  that  ^^u^i^'S  hil 
the  subsequent  deed  from  A.  K.  to  Lemuel  Cobb,  from  whom  the  aitome>i,orat- 
defendant  derived  title,  was  also  duly  deposited  in  the  office  of  and?nbis**na^' 
the  clerk  of  Albany,  pursuant  to  the  statute  on  the  20th  March,  to  grant,  bar- 

•'     '  gain,  and  con- 

vey the  same  lands,  to  B.,  his  heirs  and  assigtis,  in  case  tbe  same  should  be  necessary ;  upon  tte  grant  having 
passed  tbe  mat  seal  of  the  state,  to  him,  for  sach  bounty  lands.  Afterwards,  on  the  8tb  Jidy^  IvdO,  a  patent, 
n  the  osuaTform,  was  issued  to  K.  the  soldier,  who,  on  the  25th  February ^  179S,  for  a  valuable  considerauon,  by 
deed,  granted,  bargained  and  conveyed  tbe  lands  to  C,  his  lieirs  and  assigns,  farerer. 

On  the  9ih  February,  1802,  ff .,  as  the  attorney  of  K.,  in  his  name,  ezeculea  a  release  to  B.  in  fee,  of  the  land, 
in  parsnance  of  the  power  contained  in  the  first  deed  from  K.  to  B,    Held^  that  the  first  deed  from  K»  to  B, 


nveyerl  a  life  estate  only :  and  K.  having,  before  the  execution  of  tbe  power,  conveyed  the  reroersionf  for  a 
sluable  consideration,  to  (7.,  a  bona  Jde  purchaser,  without  any  notice  of  the  prior  deed  of  K.,  C,  became 
nsed  of  the  l^al  estate,  or  reversion,  on  tne  death  of  B, 


convej 

valuable 

seised 

Tbe  doctrine^  that  a  deed  executing  a  jwwert  generally  spcakinif,  relates  back  to  the  instrument  creatitt|f 
tbe  power,  so  as  to  take  cfiect  from  the  original  deed,  is  a  fiction  of  law  for  tho  advancement  of  right;  and  is 
not  to  be  applied  to  the  injury  of  a  stranger,  by  defeating  his  lawful  intervening  rights. 
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m  ERROR.  1795:  both  deeds  being  so  deposited  before  the  Ist  Jliay,  1795, 
the  time  prescribed,  by  the  statute.     (1  N,  R.  L.  2£9.  sees.  17. 
ch.  1.)  (a)    The  Supreme  Court  gave  judgment  for  the  plaintiff,  as 
follows :  "  Whereupon,  all  and  singular  the  premises  being  seen, 
and  by  the  said  court  now  fully  understood,-  and  mature  delibera- 
tion b(  ing  thereupon  had,  for  that  it  seems  to  the  fa'd  court  upon 
the  whole  matter  aforesaid,  above  in  form  aforesaid  found,  that  the 
said  John  L  Davenport  is  guilty  of  the  said  tresf  ass  in  ejectn^ent, 
in  the  said  declaration  above  imputed  to  him,  in  manner  and  form 
as  the  said  James  Jackson  *has  above  thereof  declare  d  against  him: 
Therefore,  it  is  considered,  that  the  said  James  Jackson  do  recover 
against  the  said  John  L  Davenport^  his  damages  aforesaid,  by  the 
jurors  aforesaid,  in  form  aforesaid  assessed  ;  and  also  one  hundred 
and  eleven  dollars  and  eighty-three  cents,  for  his  costs  and  charges 
aforesaid,  to  the  said  J.  J.  by  the  court  now  here,  with  his  assent, 
of  increase,  adjudged,  which  said  damages  in  the  whole  amount  to 
one  hundred  and  eleven  dollars  and  eighty-nine  cents ;  and  the 
said  John  L  Davenport,  in  mercy,"  &.c.     "  And  uf  on  this,  the  said 
James  Jackson  prays  the  writ  of  the  people,  to  the  sheriff  of  the 
county  of  Tompkins,  aforesaid,  to  be  directed,  to  cause  him  to 
have  possession  of  his  term  aforesaid,  yet  to  come,  and  unexpired, 
of  and  in  the  tenements  aforesaid,  with  the  appurtenances.     Bat, 
because  upon  the  matters  aforesaid,  by  the  jurors  aforesaid,  in 
form  aforesaid  found,  it  seems  to  the  court  now  here,  that  the  -said 
James  Jackson  was  possessed  of  his-said  term,  of  and  in  the  said 
tenement,  during  the  life  of  the  said  Isaac  Bogart  only ;  and  that 
the  estate  is  determined  by  the  death  of  the  said  Isaac  Bogart: 
Therefore,  it  is  further  considered,  that  no  writ  of  the  said  people, 
to  cause  the  said  James  Jackson  to  have  possession  of  his  term 
aforesaid,  of  and  in  the  tenements  aforesaid,  or  any  part  thereof, 
be  granted  to  him  ;  but  that  the  same  be  perpetually^  stayed,''  <&e. 
Upon  this  judgment  the  writ  of  error  was  brought,  returnable  to 
this  court. 

The  chief  justice  assigned  the  reasons  for  the  judgment  of  the 
Supreme  Court,  for  which  see  S.  C.  18  Vol.  299—303. 

T.  /.  Oakley,  and  J,  Duer,  for  the  plaintiff  in  error,  contended, 
1.  That  the  deed  from  Kidd  to  Bogart  purports  to  convey  a  fee. 
Kidd  would  be  estopped,  by  this  deed,  from  saying,  that  he  had 
no  such  estate,  at  the  time  of  its  execution.  (1  Johns.  Cases,  90. 
12  Johns.  Rep.  203,  204.     13  Johns.  Rep.  316.) 

2.  The  subsequent  deed,  executed  by  the  attorney  of  JST.  to  B., 
operated,  by  relation,  from  the  creation  of  the  power  *conlai nod  in 
the  first  deed,  so  as  to  vest  him  with  the  whole  estate,  from  that 
time.  A  deed  executed  in  pursuance  of  an  agreement  to  convey, 
rchites  back  to  the  date  of  the  agreement,  so  as  to  give  effect  to 
nn  Mitermediate  conveyance  by  the  grantee.  (I  Johns,  Cases,  61. 
2  Joh:s.  Picp.  510.)  The  power  contained  in  the  first  deed  is  in 
the  nature  of  an  agreement,  on  the  part  of  IT.,  to  convey  the  fee  to 
B. ;  and  when  that  agreement  was  carried  into  effect,  by  the  at- 
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torncy,  the  deed  related  back  to  the  time  of  the  first  deed,  or  date  /iV  ERROR. 
of  the  agreement.     When  an  estate  is  created  under  a  power,  the     ALBANY 
grantee  is  in  under  the  power,  and  takes  the  estate  as  if  all  that  was     N^v.  1822. 
in  the  instrument  executing  the  power  had  been  expressed  in  that 
creating  tlie  power."    (^Cruut^s  Dig.  tit.  32.  Deed.  ch.  16.  s.  62,  63, 
64,  65.    3  Johns.  Cases,  548,  549.)    The  deed,  therefore,  executed 
by  the  attorney  of  K.  to  B.  operated,  as  if  the  granting  words  of  it 
had  been  contained  in  the  first  deed  of  K,  to  j&. ;  and,  of  course, 
passed  the  fee. 

Again,  the  deed  from  K.  to  B.  passed  all  the  interest  which  the 
grantor  had  in  the  'land.  The  soldier  had  only  an  equitable  in- 
terest in  the  land,  at  the  time  of  the  deed.  (10  Johns,  Rep.  505. 
Acty  sess.  13.  ch.  59.  s.  5.)  Such  an  interest  was  of  the  highest 
kind,  or  an  interest  in  fee,  and  could  be  entirely  granted,  without 
any  words  of  inheritance.  A  cestui  que  trust  will  take  a  fee,  with- 
out the  word  heirs,  when  a  less  estate  will  not  satisfy  the  intent  of 
the  parties. 

Tiie  equity  of  the  case  is  clearly  with  the  plaintiff,  who  pur- 
chased the  whole  estate  of  K.  In  the  land,  for  a  valuable  cons  d- 
eration.  He  took  a  deed  for  all  the  estate  of  the  soldier,  which 
he  deposited  in  the  clerk's  office,  in  conformity  with  the  statute. 
The  defendant  claims,  under  a  subsequent  deed,  from  the  same 
soldier.  The  attempt  on  his  pact  is  to  set  up  the  act  of  K.  to 
defeat  an  estate  granted  by  himself. 

The  act  of  Apnl  6,  1790,  provides,  that  all  grants,  and- "other 
dispositions"  of  the  land,  by  the  soldier,  before  the  issuing  of  the 
patent,  shall  be  valid.  The  intent  of  this  act  was  not "  to  divest, 
but  to  confirm  and  enlarge  the  interest  before  granted."  (10 
Jjhns.  Rep.  504.)  But  if  the  defendant's  doctrine  is  to  prevail, 
the  statute,  instead  of  confirming  and  enlarging  the  estate  granted 
by  FT.  to  B.,  will  *have  the  effect  of  enabling  K.  to  destroy  that 
estate,  by  turning  an  equitable  estate  in  fee,  into  a  legal  estate 
for  life ;  and  to  revoke  a  power,  by  a  new  grant  of  the  land,  after 
the  patent,  which  he  could  not  have  done  before  it  issued.  Such 
a  doctrine  is,  manifestly,  against  equity,  and  the  acknowledged 
intent  and  policy  of  the  statute.  It  rests  on  the  principle  of  law, 
that  a  power  to  a  stranger,  having  himself  no  interest  whatever  in 
the  lanrl,  is  a  naked  power,  always  revocable  by  the  donor,  until 
it  is  executed.  (1  iSii.  15.  Hard.  4\5.  \  Caines*s  Cases  in  Error, 
15.)  Such  a  power  is  said  to  be  simply  collateral.  {Sugd.  on 
Powers,  2d  Ei.  43.)  Where  a  power  is  given  to,a  person  having 
an  interest  in  the  land,  to  create  some  estate  in  it,  for  the  benefit 
of  a  third  person,  it  is  said  to  be  a  power  coupled  with  an  interest, 
or  a  power  relating  to  land.  (Powell  on  Powers,  10,  1 1.  Sugd. 
46.)  And  such  a  power  is  cither  appen'lant,  when  the  power  is 
annexod  to  the  estate  of  the  donor,  and  to  bs  executed  out  of 
that  estate,  or  in  gross,  where  it  takes  effect  in  the  appointee,  out 
of  the  estate  remaining  in  the  appointor;  as  in  case  of  a  tenant 
for  life,  with  power  to  create  an  estate,  to  take  effect  after  the 
expiration  of  his  own.  A  power  to  a  stranger,  to  charge  an  estate 
f  )r  his  own  benefit,  is  not  simply  cjllaf^ral,  though  he  has  no  in- 
t^rtist  in  the  land;  and  this  shows  that  the  general  rule,  as  given, 
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tN  ERROR  is  not  true.     The  true  question  is,  who  has  an  interest  in  the  pow 
er;  not  who  has  an  interest  in  the  land. 

Then,  what  are  the  characteristics  of  a  naked  or  simply  collai' 
eral  power?  (1.)  The  estate,  on  which  the  power  is  to  operate, 
remains  in  the  donor  or  grantor  of  the  power,  until  it  is  executed, 
except  as  to  powers  of  revocation.  (2.)  Such  power  is  to  be 
executed  for  the  htenefit  of  the  grantor,  or  to  answer  some  object 
or  purpose  in  which  he  claims  an  interest^  or  to  affect  an  e$?tate 
over  which  he  has  a  control,  notwithstanding  the  creation  of  the 
power.  {Bergen  v.  Bennet,  1  Caines^s  Cases  in  Error ,  13.  argu- 
endo,) (3.)  Such  a  power  is  created  without'  any  valuable  con- 
sideration, moving  to  the  donor  from  the  appointee  under  the 
power,  and  is  always  to  be  construed  strictly.  (Coirp.  263.)  In 
these  cases,  the  donor  retains  the  estate,  subject  to  his  disposal, 
until  the  power  takes  effect ;  the  appointee  having  paid  no  valua- 
ble consideration  *for  the  estate  to  be  created  by  the  power,  the 
power  itself  is  entirely  voluntary  on  the  part  of  the  donor,  and 
the- appointee  cannot  compel  an  execution  of  the  power.  In  all 
these  cases,  therefore,  the  donor  has,  of  course,  the  power  under 
his  control. 

Now,  to  compare  the  power  in  the  present  case,  with  the  one 
just  described.  The  power  must  be  considered  as  it  was  at  the 
time  of  its  creation  by  the  deed  fK>m  K.  to  B,  If  it  was  then  ir- 
revocable by  K.J  as  between  him  and  £.,  the  statute  and  the  pat- 
ent, subsequently  issued,  cannot  alter  its  nature,  to  the  prejudice 
of  B.  No  estate  remained  in  JT.  after  the  creation  of  that  power, 
which  was  to*  be  executed  solely  for  the  benefit  of  B.,  the  ap- 
pointee. The  power  is  contained  in  the  very  instrument  granting 
^he  estate,  end  is  part  of  the  estate  purchased  by  B.,  and  for 
which  he  paid  a  valuable  consideration  to  JT.,  who,  after  the  patent 
issued  to  him,  was  a  naked  trustee  for  B.,  and  might  have  been 
compelled  to  convey  the  fee  to  him.  The  power,  therefore,  was 
not  voluntary.  Both  K.,  and  his  attorney,  might  have  been  com- 
pelled to  execute  it.  It  is  the  case  of  a  mere  trustee  creating  a 
power,  to  turn  the  equitable  estate  of  his  cestui  que  trust  into  a 
legal  estate.  The  power  could  not  have  been  created  in  any 
other  manner.  A  power  cannot  be  given  to  a  man  to  enlarge  his 
own  estate.  B.  could  not  have  executed  this  power,  if  it  had 
been  given  to  himself.  Then  the  question  is.  Could  iT.,  in  any 
way,  revoke  such  a  power  as  this  ?  It  is,  certainly,  against  equity, 
and  every  piinciple  of  justice.  Powers  operating  under  the  statute 
of  uses,  are  to  be  construed  as  liberally  at  law  as  in  equity. 
{Woolston  V.  Woolston,  I  Bl  Rep.  281.)  They  should  be  con- 
strued liberally,  so  as  to  effectuate  the  intent  of  the  parties.  Sup- 
pose, the  case  of  a  purchase  of  an  estate,  and  a  valuable  consid- 
eration paid,  and  a  power  given  by  the  vendor  to  a  stranger,  to 
convey  the  estate  to  the  purchaser,  could  the  donor  revoke  the 
power  ?  Powers  operate  under  the  statute  of  uses,  by  the  sub- 
stitution of  a  new  use  in  the  place  of  a  former  one,  which  new  use 
is  executed  by  the  statute,  and  the  former  uses  cease.  (Cruised 
Dig.  tit.  32.  Deed,  ch.  15r.  s.  65.  61.)  If  the  power,  in  this  case, 
is  executed,  no  new  use  sprinii:s  out  *of  the  estate  of  K. ;  as  B. 
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was  seised  of  the  entire  use,  by  the  first  conveyance,  being  clearly  IN  error, 
the  cestui  que  trust  in  fee.  This  shows  that  the  power  is  insepara-  ALBANY 
bly  connected  with*  the  interest  of  J8.,  in  the  land.  It  was  a  part 
of  the  purchase  made.  It  was  to  be  executed  entirely  for  his 
benefit.  It  could  operate  only  on  the  estate  already  possessed  by 
him.  No  other  person  could  have  any  interest  in  the  execution 
or  revocation  of  the  power.  Again,  that  B»  had  an  interest  in, 
the  power,  connected  with  his  interest  in  the  land,  may  be  tested^ 
by  the  inquiry,  whether  the  power  could  not  have  been  released 
by  him.  For  it  is  a  settled  principle,  that  a  simply  collateral,  or 
mere  naked  power,  cannot  be  released  or  extinguished  by  any  act 
of  the  donee.  {Powell  on  Powers^  8,  9.  Cruisers  Dig,  tit.  32. 
Deed,  ch.  20.  s.  10.  Co,  Lilt.  265.  J.  Harg.  and  Butler's  Notesy 
298.)  If  a  feoffee  to  uses  (before  the  .statute  of  uses)  was  em- 
pK>wered  by  will,  by  the  cestui  que  use,  to  sell  the  land,  this  was  a 
simply  collateral  or  naked  power.  If  the  feoffee  made  a  feoft- 
ment  once,  he  still  might  sell  the  land  under  the  power,  as  his 
feofiment  did  not  extinguish  the  power.  This  shows  that  a  feofiee 
to  uses  had  no  such  interest  in  the  land,  as  to  enable  him  to  con- 
trol a  power  given  to  himself.  A  trustee,  now,  is  what  a  feoffee 
to  uses  was,  before  the  statute.  It  would  follow,  then«  that  a 
trustee  can  do  no  act  to  defeat  a  power,  ia  the  execution  of  which 
his  cestui  que  trust  has  an  interest. 

Did  the  deed,  then,  from  K.  to  Cobb,  destroy  this  power  ?  K,, 
at  most,  was  a  mere  trustee.  He  had  no  interest  in  the  land  with 
whfch  a  power  could  be  coupled,  or  to  which  it  could  relate.  A 
power  must  relate,  either  to  the  interest  of  the  donor  or  of  the 
appointee.  In  this  case,  it  cannot  relate  to  the  interest  of  K.,  the 
donor,  and  must,  therefore,  be  connected  with  the  interest  of  B,j 
the  appointee.  The  deed  from  K.  to  Cobb,  being  a  bargain  and 
sale,  if  it  operates  at  all,  must  operate  under  the  statute  of  uses. 
Bat  had  K,  any  use  in  the  estate,  which  could  pass  by  such  a 
deed  ? 


Collier,  contra.  1 .  The  deed  from  K,  to  J.  B.  being  without 
words  of  inheritance,  conveyed  only  an  estate  for  life,  which  was 
determined  by  the  death  of  /.  B.,  pending  the  suit,  and  before 
judgment  in  the  court  below.  To  *create  an  estate  in  fee,  the 
word  heirs  is  absolutely  necessary.  (1  Co.  100.)  A  bargain  and 
sale  of  land  to  A.  '^  to  hold  the  same  in  trust,  for  B.  and  C,  their 
respective  heirs  and  assigns,  forever,  in  fee  simple,'^  creates  a  life 
estate  only  in  A,,  and  at  his  death,  the  estate  reverts  to  the 
grantor ;  and  B.  and  C.  can  only  resort  to  a  court  of  equity  to 
enforce  the  trust.  {Jackson  v.  Myers,  3  Johns.  Rep,  388.)  But 
it  is  said,  that  this  is  a  peculiar  case;  that  K,  was  not  seised  at 
the  time  he  sold  to  B.,  but  had  only  an  equitable  title  or  claim  on 
the  government  for  the  land.  To  this  we  answer,  that  by  th'e 
statute,  (sess.  13.  ch.  59.)  the  patents  for  these  military  lands  are 
to  issue  to  the  soldiers,  their  heirs  and  assigns,  and  the  lands  are 
to  be  deemed  and  adjudged  '^  to  have  vested  in  the  respective 
grantees,  their  heirs  and  assigns,  on  the  2Tth  March,  A.  D.  1783 ; 
and  all  grants,  bargains,  sates,  devises,  and  other  dispositions, 

381 


[  »  513  J 


543 


CASES  IN  THE  COURT  OF  ERRORS 


IN  ERROR,  made  by  any  of  the  said  grantors,  or  their  heirs  or  assigns,  of  th« 

ALBANY     ^^^^  lands,"  &c.  between  the  said  27th  March,  1783,  and  the  date 

Nov.  1822.'     of  the  patent,  shall  be  as  good  and  cflectual,  as  if  the  said  letters 

^^"^'"^^^"^^^  patent  had  been  granted  on  the  said  27th  March.*^     A  court  of 

V.  law,  then,  at  least,  is  bound  to  give  the  same  construction  and 

urinFORT.   effect  to  the  deeds  of  these  soldiers,  as  if  the  patent  had,  in  fact, 

been  issued  prior  to  their  deeds.     "  Courts  of  law,"  says  Kent,  Ch. 

J.,  "when  any  such  conveyances  are  brought  before  them,  are  to. 

give  them  the  same  operation,  as  if  they  had  been  executed  by 

the  parly  seised,  and  such  have  been  the  decisions  of  the  Supreme 

Court."     f  10  Johns.  Rep.  504.) 

2.  The  lessor  of  the  plaintiff  derived  no  title  under  the  release 
of  the  9th  February  J  1812,  from  Henry  J.  B,  to  J.  JB.,  by  virtue 
of  the  power  contained  in  the  deed  from  K,  to  J.  B, :  (1.)  Be- 
cause, being  a  mere  naked  power,  not  coupled  with  any  interest, 
it  was  revocable,  and  was,  in  fact,  revoked  by  the  subsef]uent 
deed  from  K,  to  Cobb.  {Osgood  v.  Franklin,  2  Johns.  Ch.  Rep. 
1.  19.  14  Johns.  Rep.  527.  Jackson  v.  Given,  16  Johns.  Rep. 
167.  Co.  lAti.  112.  6.  113.  a.  181.  6.  1  Caines*s  Cases  in  Error, 
1.)  If  a  man  makes  a  letter  of  attorney,  to  make  livery,  he  may 
revoke  it,  before  it  is  executed ;  but  if  it  has  been  lawfully  exe- 
f  *  544  ]  cuted,  it  cannot  be  revoked.  A  mere  naked  power  is  *revocal>le, 
at  the  pleasure  of  the  grantor,  during  his  life,  and  is  revoked  by 
his  death ;  and  it  may  be  revoked  by  a  deed,  or  by  any  act  of 
.  equal  solemnity,  inconsistent  with  the  power  delegated.  {Powell 
on  Powers,  112.  116.  253,  254.  Shepherd's  Touchsi.  525.  *10 
Co,  143.  b.  Comyn^s  Dig.  Uses,  L.  4.)  If  an  infant  conveyf 
during  his  minority,  a  conveyance  to  another  person,  after  the 
grantor  arrives  at  full  age,  is  of  itself  a  revocation  of  the  former 
grant.  (Jackson  v.  Carpenter,  1 1  Johns.  Rep.  530.  Jackson  v. 
Jiurchin,  14  Johns.  Rep.  124.) 

The  only  question  seems  to  be,  What  is  a  power  coupled  with 
an  interest,  within  the  meaning  of  the  rule.^  "  Powers  relating 
to  the  land,  are  those  which  are  given  to  some  person  having  an 
estate  or  interest  in  the  land  over  which  they  are  to  be  exer- 
cised." (4  Cruise's  Dig.  229.  tit.  32.  ch.  20.  s.  49.)  "Those 
powers  which  are  reserved  to  the  owner  of  the  land,  or  to  a  person 
deriving  under  the  instrument  creating  the  power  either  a  present 
or  future  estate  or  interest  in  the  land,  are  said  to  be  relating  to 
the  land.''  {Harg.  fy  Butler's  Notes.  Co.  Litt.  342.  n.  1 .)  A 
power  simply  collateral,  or  a  naked  power,  is  where  authority  is 
given  to  a  mere  stranger,  disposing  of  an  interest,  in  which  he  bad 
not  before,  nor  has,  by  the  instrument  creating  the  power,  any 
estate  whatever.  {Powell  on  Powers,  8,  9.  1  Caines's  Cases  in 
Error,  15, 16, 17.  1  Inst.  52.  b.)  "  The  grantee  of  such  a  power 
having  no  interest  connected  with  the  powder,  has,  of  course,  no 
interest  in  the  revocation."  (Per  Kent,  J.  1  Caines's  Cases  in 
Error,  17.)  A  power  coupled  with  an  interest,  then,  within  the 
meaning  of  the  rule,  is  where  the  power  and  the  interest  are 
united  in  the  same  person.  "It  is  the  possession  of  the  legal 
estate,  or  right  in  the  subject  matter  over  which  the  power  is  tn 
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be  exercised,  that  makes  the  interest  in  question."     (Per  Kent,  tn  error, 
J.  1  Caines^s  Cases  in  Error y  16.) 

In  most  of  the  cases  of  powers  given  to  executors  to  sell,  either 
cieditors  or  legatees  have  an  interest ;  and,  most  frequently,  there 
is  an  interest  under  the  will,  or  the  instrument  creating  the  power. 
(16  Johns.  Rep.  167.  14  J^ns.  Rep.  554.  3  Binney^s  Rep.  69. 
Vyery  177.  a.  pi.  22.)  It  is  true,  that  in  a  court  of  equity  an 
equitable  interest  is  *deemed  sufficient.  If  executors  are  charged 
with  a  trust  relative  to  the  estate,  depending  on  the  power  to  sell, 
the  power  in  chancery  will  be  held  to  survive,  because  it  is  a 
rule  of  that  court,  that  a  trust  will  not  be  permitted  to  fail  for 
want  of  atrustee.  (2  Johns.  Ch,  Rep,  20,  21.)  But  if  a  power 
be  given  to  executors,  who  have  no  legal  or  equitable  interest  in 
the  subject,  it  will  be  held,  even  in  a  court  of  equity,  as  a  mere 
naked  power;  and  if  one  of  the  co-executors  dies,  the  power  does 
not  survive.  (14 /oAns.  Itejp.  527.  Bully,  BuUy  3  Day^s  Rep. 
384.)  That  the  power,  in  this  case,  was  contained  in  the  same 
instrument,  can  make  no  difference.  (18  Johns.  Rep.  301.)  ^'  If 
a  power  is  in  another  deed,  executed  at  the  same  time,  it  is  tanta« 
mount,  as  if  it  was  in  the  same  deed  by  which  the  uses  are  limit- 
ed.*'    (1   Ventr,  279,     Comyn's  Dig.  tit.  Uses,  L.  2.) 

(2.)  Because  the  reversionary  interest  remaining  in  K.  passed,  by 
the  deed,  to  Cobb,  who  was  a  bona  fide  purchaser,  without  notice, 
and  could  not  be  affected  by  the  subsequent  release  from  if.  J.  B, 
to  J.  B,  If  K,  is  to  be  deemed  seised  of  the  fee,  as  of  the  27th 
of  March y  1783,  by  operation  of  the  statute,  and  the  deed  from  K. 
to  B,  for  want  of  words  of  inheritance,  conveyed  only  a  life  estate, 
it  follows,  of  course,  that  the  reversion  remained  in  K.  But  it  is  con- 
tended that  the  power,  and  the  deed  given  under  the  power,  are  to 
be  re^rded  as  one  instrument,  and  relate  to  the  time  of  the  creation 
of  the  power.  It  is  true,  the  party  takes  under  the  authority  of 
the  power  ;  but  not  from  the  time  of  the  creation  of  the  power. 
{The  Duke  of  MarUforough  v.  Lord  Godolphin,  2  Vesey,  78. 
Cruise's  Dig.  tit.  32.  ch.  16.  s.  63.  3  Johns.  Ch.  Rep.  550.)  It 
is  not  a  relation  to  make  things  vest  from  the  time  of  the  power, 
but  from  the  time  of  the  act  executing  the  power.  The  cases  to 
show,  that  a  deed  executed  under  an  agreement  to  sell,  relate  back 
to  the  time  of  the  first  contract,  are  all  cases  where  the  rights  of 
third  persons  are  not  affected ;  or  where  the  doctrine  is  applied  to 
give  effect  to  some  intermediate  disposition  of  the  land,  as  where 
the  vendee,  after  the  contract,  has  undertaken  to  convey.  (1 
Johns.  Cases  J  81.  90.  2  Johns.  Rep,  510.)  A  deed  will  not  take 
effect,  by  relation,  ^except  between  the  same  parties,  and  for  the 
advancement  of  justice.  (4  Johns.  Rep,  230.  3  Caines^s  Rep. 
263.     12  Johns.  Rep.  140.     1  Johns.  Ch.  Rep,  297,  298.) 

(3.)  Because  the  conveyance  from  J.  B,  to  T.  Fowler,  being  a 
mere  quit-^laim,  and  without  covenants  of  warranty,  the  subsequent 
release  from  H.  J.  B.  to  J.  B.,  did  not  enure  for  the  benefit  of  the 
lessor  of  the  plaintiff;  but  if  it  had  any  operation  upon  the  rever- 
sionary interest,  it  vested  it  in  J,  B.,  and  thus  showed  a  subsisting 
title  out  of  the  lessor  of  the  plaintiff. 

Where  a  person,  having  an  interest  in  land^  conveys  it  by 
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jN  ERROR,  deed  ivith  warranty^  and,  afterwards,  purchases  the  same  land,  it 
ALBANY,  fAidXX  enure,  as  between  them,  in  pleading,  by  way.  of  estoppdy  for 
the  benefit  of  the  grantee;  (1  Johns.  Cases,  90,  91.  13  Johns. 
Rep.  316;  Co.  Litt.  265.  a.)  but  no  title  not  then  in  esse  will  pass, 
unless  there  is  a  warranty  in  the  deed ;  and  then  it  operates  by 
way  of  estoppel,  to  avoid  circuity  of  aetion.  (14  Johns.  Rep.  193, 
194.)  All  the  authorities  put  it  on  the  ground  of  an  estoppel ; 
but  a  stranger  cannot  take  advantage  of,  nor  is  he  bound  by  the 
estoppel.  {Co.  Litt  352.  a.  3  Johns.  Cases,  103.  Cro.  Car, 
109,  110.)     Estoppels  are  not  favored  in  law. 

3.  It  is  admitted,  that  in  a  court  of  equity,  the  deed  from  K.  to 
B.  would,  if  there  were  no  intervening  rights  of  third  persons  to  be 
affected,  be  sufficient  to  create  a  trust  in  fee,  without  the  word 
heirs.  But  as,  by  the  act  of  April  6,  1790,  the  patentee  or  sol- 
dier is  deemed  to  be  seised  of  the  land,  on  the  27th  of  March, 
1783,  we  contend,  that  a  court  of  law,  in  cases  arising  under  the 
act,  must  be  governed  by  the  ordinary  rules  of  conveyance,  and  is 
bound  to  give  the  same  operation  to  the  deed,  as  if  executed  by  the 
party  seised.  {Fisher  v.  Fields,  10  Johns.  Rep.  495.  504)  And 
even  in  a  court  of  equity,  Cobb,  being  a  bona  fide  purchaser  with 
out  notice,  would  hold  the  reversion  discharged  of  the  trust.  (2 
Fonbl.  Equ.  Cas.  146, 147.  4  Johns.  Ch.  Rep.  136.  1  Johns.  Ck, 
Rep.  566.  575.  2  Vernon,  271.  Sugden's  L.  of  V.  476.  Contfn't 
Dig.  tit.  Chancery.  A  W.2.  4  W.  29.)  A  mere  equitable  title 
cannot  be  set  up  at  law  against  the  legal  estate.  (2  Johns.  Rep. 
221.  84.  3  Johns.  Rep.  424.  8  Johns.  Rep.  487.  16  Johns. 
Rep.  305.) 


[*547] 


^HE  Chancellor.  The  facts  of  this  case  lie  in  a  narrow  com- 
pass. 

Alexander  Kidd,  a  soldier,  was  entitled  to  lot  No.  40  in  Ulysses, 
and  a  patent  for  the  lot  issued  to  him  on  the  8th  of  July,  1790. 
By  the  act  of  the  legislature  of  the  6th  of  April,  1790,  (sess.  13. 
ch.  59.  s.  5.)  the  land  was  to  be  deemed  vested  in  every  such 
grantee  from  the  27th  of  March,  1783,  and  all  his  intermediate 
sales  and  dispositions  thereof,  were  to  be  deemed  equally  good  and 
effectual,  as  if  the  letters  patent  had  actually  issued  on  that  day. 
Kidd,  by  deed  of  12th  of  January,  1788,  sold  all  his  interest,  as  a 
soldier,  in  the  military  bounty  lands,  to  Isaac  Bogart,  for  the  con- 
sideration of  nine  pounds.  The  deed  contained  no  words  of  in- 
heritance, and  it,  therefore,  conveyed  only  a  Ufe  estate  in  the  lands 
to  Bogart;  but  it  empowered  two  other  persons  named  in  the  deed, 
or  either  of  them,  to  convey  the  land  in  fee  to  Bogart,  in  case  the 
same  should  afterwards  be  deemed  necessary. 

It  is  very  probable,  that  Kidd  intended,  by  that  deed,  to  sell  to 
Bogart  all  his  interest  in  the  military  bounty  lands ;  and  the  power 
contained  in  the  deed  to  execute  a  subsequent  conveyance  in  fee, 
was  to  provide  for  the  consummation  of  the  title  as  soon  as  the  pat- 
ent should  issue.  The  patent  did,  afterwards,  issue  to  Kidd,  and 
he  became  seised  in  fee  of  the  lot  in  question,  except  so  far  as  he 
had,  in  the  intermediate  time,  parted  with  his  legal  title  to  Bogart. 
He  had  only  parted  with  a  life  estate,  but  wiUi  authority  to  his 
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attorae}  to  release  the  fee,  which  that  attorney  omitted  to  do,  until  IN  ERROR 
long  aftei  Kidd  had  sold  to  Cobb  his  reversionary  interest  in  the     albany 
lot.     The   deed  from  Kidd  to  Cobb^  was  made  on  the  25th  of     Nov.  1822.' 
February,   1792,  and  it  conveyed,  for  the  consideration  of  ten  ^^-J^n/'^"*'^ 
pounds,  all  his  interest  in  the  military  bounty  lands ;  and  to  this        ^  v. 
deed  was  annexed  his  discharge  as  a  soldier  from  the  American  Davewicrt 
army  in  1789. 

The  deed  to  Bogart  of  the  life  estate,  with  a  power  to  convey 
the  fee,  was  deposited  in  the  clerk's  office  in  Albany,  in  April, 
1794,  and  the  subsequent  deed  to  Cobb,  conveying  the  reversion 
'n  fee,  was  deposited  in  the  same  office  in  March,  1795.  Both 
deeds  were  deposited  in  season;  and  both  stood  upon  an  equal 
footing,  so  far  as  the  deposit  was  concerned,  for  the  law  made  no 
distinction  as  to  the  ^time  of  the  deposits,  if  made  before  the  first  [  *  548  J 
of  May,  1795.  The  deed  to  Cobb  was  duly  recorded  in  Cayuga 
county  in  June,  ISIS,  and  the  deed  to  ^o^ar^  not  before  Mcry,  1818. 

Here,  then,  we  have  two  distinct  deductions  of  titles  ;  the  deed 
to  Bogart,  under  which  Hevdersoft,  the  lessor  of  the  plaintiff, 
claims,  and  the  deed  to  Cobb,  under  which  Davenport,  the  defend- 
ant, claims  ;  and  the  question  is,  whether  the  reversionary  interest 
in  the  land.which  resided  in  Kidd,  subject  to  the  life  estate  in  Bogart, 
was  legally  conveyed  to  Cobb,  so  as  to  enable  him  to  hold,  in  op- 
position to  the  subsequent  executioft  of  the  power  contained  in  the 
deed  to  Bogart, 

When  Co66purehasedof  the  soldier,  in  1792,  he  purchased  bona 
fide,  for  a  valuable  consideration,  without  any  notice  of  the  prior 
deed  to  Bogart ;  and  if  Kiddf  the  soldier,  had  any  legal  estate 
remaining  in  himself,  which  could  be  conveyed  by  him,  it  must  have 
passed  to  Cobb.  I  cannot  perceive  any  room  for  doubt  upon  this 
point.  Bogart  had  only  a  life  estate,  owing  to  the  imperfection  of  his 
deed,  and  that  deed,  imperfect  as  it  was,  would  have  been  suffi- 
cient in  equity,  as  against  Kidd,  or  as  against  any  person  purchas- 
ing from  him  with  notice  of  it.  But  Cobb  had  not  any  notice  of 
that  deed  ;  and  if  Kidd  had  a  legal  capacity  to  convey  his  rever- 
sion, it  must  have  legally  vested  in  Cobb;  and  it  appears  to 
me,  it  could  not  have  been  legally  divested  by  any  of  the  subse- 
quent events. 

Admitting  that  Kidd^s  power  of  attorney,  to  release  his  interest 
to  Bogart,  could  not  lawfully  be  revoked,  yet  the  release  was  not, 
in  fact,  executed,  and  the  reversion  in  fee  did,  in  judgment  of  law, 
reside  in  Kidd,  when  he  conveyed  it  to  Cobb,  in  1792.  It  was  a 
breach  of  trust,  or  of  good  faith  in  Kidd ;  but  Cobb  ought  not  to 
be  affected  by  it,  for  he  was  a  stranger  to  the  deed  to  Bogart,  and 
to  its  contents.  The  power  of  attorney  was  not  a  legal  lien  or 
encumbrance  upon  the  land,  affecting  a  stranger  who  dealt  with 
ISdd,  without  notice  of  it.  Th^  most  that  can  be  saiQ  is,  that 
Kidd  held  the  reversion,  subject  to  the  power,  or  as  trustee  for 
Bogart.  But  Cobb  did  not  know  that  Kidd  had  incapacitated  him- 
self, in  a  moral  and  equitable  view,  from  conveying  the  reversion 
to  him,  or  that  he  had  already  authorized  an  attorney  to  convey  it 
to  Bogart,  Though  a  trustee  *conveys  away  the  trust  subject,  in  [  •  549  ] 
breach  of.  his  trust,  yet  if  he  had  the  legal  title,  and  the  persoil  who 
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m  ERROR,  took  It  from  him,  for  a  valuable  consideration,  had  no  notice  of  the 
tmst,  he  will  hold  the  land  discharged  of  the  trust.  It  qppeanB  to 
me  impossible  to  maintain,  thai  Kidd  liad  no  legal  capocity  to 
convey  his  reversionary  interest.  Whoever  has  the  legal  title  can 
convey  it,  if  he  be  under  no  legal  disabiUty.  If  he  holds  the  land 
in  trust,  or  if  he  be  under  a  contract  to  convey,  or  has  given  a 
power  of  attorney  to  a  third  person  to  convey,  all  these  may  be  ob- 
ligations resting  upon  his  conscience,  apd  disabling  him  in  equity 
to  convey  ;  but  still,  if  he  does  convey,  and  to  a  person  who  has 
no  knowledge,  and  is  not  chargeable  with  any  knowledge  of  thesr 
equitable  impediments,  and  who  pays  a  valuable  consideration 
the  purchaser  will  hold,  and  the  party  injured  must  look  to  hin 
who  has  broken  his  trust,  or  violated  his  duty. 

The  events  subsequent  to  the  conveyance  to  Cobb^  are  these 
Bogart  sold  to  JPoirZer,  in  1791,  and  Fowler  to  Henderson,  the 
plaintiff  in  error,  in  1792;  neither  of  those  deeds  was  recorded 
until  1818;  and  in  that  year,  Bogart  died,  and  his  life  estate  ter- 
minated. There  was  no  release  under  the  power  of  attorney  con- 
tained in  the  deed  to  Bogart ,  until  1802,  which  was  ten  years 
after  JKidd  had  anticipated  the  execution  of  that  power  by  cod 
veying  the  same  reversionary  interest  to  Cobb,  This  release  a 
execution  of  the  power,  in  1802,  was  never  recorded,  and  when 
Cobb  sold  and  conveyed  to  the  defendant,  Davenport,  in  181 5,  for 
1000  dollars,  (and  which  deed  was  immediately  recorded,)  the 
defendant  had  no  knowledge  of  the  release  to  Bogart.  If  he 
knew  of  the  power,  he  had  no  reason  to  presume  that  it  could 
ever  be  executed,  considering  that  27  years  had  elapsed  between 
the  time  of  the  original  purchase  by  Bogart,  and  the  purchase 
by  the  defendant  from  Cobb,  and  that  25  years  had  elapsed  since 
the  issuing  of  the  patent,  when,  according  to  the  language  of  the 
deed  to  Bogart,  the  power  was  intended  to  be  executed.  Daven- 
port, the  purchaser  from  Cobb,  had  good  reason  to  presume,  that 
if  any  execution  of  the  power  existed,  it  would  have  appeared 
upon  record,  for  the  statute  required  all  deeds,  affecting  in  law  or 
equity  the  military  lands,  to  be.  recorded.  But  ^whether  the  de- 
fendant had  notice  or  not,  is  immaterial,  provided  the  deed  to  Cobb 
was  valid,  and  conveyed  a  title  unaffected  by  the  power.  What- 
ever title  Cobb  had,  the  defendant  would  take,  with  or  without 
notice. 

The  case,  then,  appears  to  resolve  itself  into  this  single  point : 
Did  the  execution  of  the  power  contained  in  Kidd*s  deed  to 
Bogart,  by  a  release  of  the  fee  to  Bogart,  in  1802,  overreach  and 
destroy  the  intermediate  release  to  Cobb,  in  1792?  I  am  of  opin- 
ion that  it  did  not ;  and  I  do  not  put  the  cause  upon  the  point, 
whether  the  power  of  attorney,  contained  in  the  original  deed  to 
Bogart^ ynnBy  or  was  not,  a  power  legally  subject  to  revocation; 
and  whether  Kidd  could,  or  could  not,  revoke  it,  as  between  him 
and  Bogart.  I  put  my  opinion  upon  this  ground  :  That  the  rever- 
sionary estate  in  fee  in  the  premises,  after  the  original  deed  from 
Kidd  to  Bogart,  continued  to  reside  in  Kidd,  and  that  KMd  passed 
that  interest  to  Cobb,  prior  to  the  execution  of  the  power,  and 
that  Cobb  was  competent  to  take  and  to  hold,  inasmuch  as  he 
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was  a  oona  fide  purchaser,  without  notice  of  the  power,  and  was  fiv  error 
not  to  be  affected  by  a  subsequent  execution  of  it.     This^ground     albany, 
appears  to  me  to  be  just  and  solid,  and  founded  equally  on  the 
rules  of  law  and  the  principles  of  policy. 

It  cannot  properly  be  said  that  Kidd  did  not  continue  seised  of 
the  reversion  in  fee,  after  his  deed,  in  1788,  to  Bogart,  He  had 
the  entire  fee  in  himself,  and  as  he  conveyed  only  a  life  estate  to 
B.y  the  residue  must  remain  in  him,  and  could  only  pass  out  of 
him  by  deed  or  by  descent.  The  power  of  attorney  was  no  convey- 
ance ;  it  was  an  authority  to  a  stranger  to  convey  the  reversion  to 
Bogart ;  and  until  the  execution  of  the  power,  the  reversion  coq- 
ttnaed  as  if  no  such  power  had  been  created.     - 

It  was  suggested  upon  the  argument,  that  a  power  of  this  kind 
could  not  ba  barred  or  extinguished  by  a  conveyance ;  and  that 
when  it  was  once  executed,  it  would  relate  back  to  the  time  of 
the  instrument  creating  the  power.  Thus,  the  deed  to  Bogart^ 
fan  llSSy  contained  a  power  of  attorney  to  thu'd  persons,  therein 
named,  to  convey  the  whole  estate  in  fee  to  Bogart ;  and  the 
argument  is,  that  when  the  power  was  executed,  no  matter  when, 
whether  in  ten,  twenty,  or  fifty  years  afterwards,  it  would  relate 
back  to  the  time  of  the  '^deed  to  Bogart^  as  that  was  the  origin  of 
the  power,  and  would  avoid  all  intermediate  conveyances,  contrary 
t(»  it.  I. am  not  going  to  deny  the  general  doctrine,  that  an  estate 
created  by  the  execution  of  a  power,  takes  effect  as  if  crated  by 
the  original  deed.  {Litt,  s.  169.  Co.  Litt.  113.  a.  and  Cook  v. 
Duekenfield^  2  Aik.  562— -567.)  But  this  is  only  to  certain  pur- 
ponces,  and  as  between  the  parties,  and  not  as  to  the  intervening 
rights  of  strangers  to  the  power.  A  deed  executing  a  power,  is, 
in  many  respects,  considered  as  a  substantial  independent  instru- 
ment. Lord  Hardwicke  is  said  (2  Vesey,  65.)  to  have  decided, 
that  such  a  deed  was  a  conveyance  within  the  statute  of  UlizalKth^ 
and  liable  to  be  affected  by  the  provisions  of  the  statute  against 
fraudulent  conveyances.  It  is  a  deed  affecting  land,  within  the 
registry  acts ;  and  in  .qountries  where  deeds  are  required  to  be 
recorded,  it  must  be  recorded  as  well  as  any  other  deed,  other- 
wise, purchasers  would  be  unable  to  discover  whether  the  power 
had  been  executed,  and  would  be  liable  to  be  defrauded.  This 
was  so  decided  in  ScrafUm  v.  Quinuy,  (2  Fe^ey,  413.)  by  Sir 
Johii  Strange^  the  master  of  the  rolls.  That  case  appears  to  me 
to  be  quite  decisive  of  this  cause,  for  the  deed  under  the  power 
was  never  recorded ;  and,  therefore,  the  deed  to  Co&i,  and  the  deed 
from  Cobb  to  Davenport^  the  defendant,  being  duly  recorded,  are 
certainly  entitled  to  preference.  When  the  defendant  purchased 
of  Cobb,  in  1815,  it  was  impossible  for  him  to  guard  himself  against 
the  secret  execution  of  this  power,  for  the  evidence  of  the  execu- 
tion of  the  power  was  not  upon  record. 

This  doctrine,  tha^  a  deed  executing  a  power  refers  back  to 
the  instniment  creating  the  power,  so  mat  the  party  is  deemed  to 
take  under  the  deed  from  the  grantor  by  whom  the  power  was 
cieated,  and  not  from  tile  power,  is  a  fiction  of  law,  and  so  it  was 
eoAStdered  in  Bartktt  v.  Ramsden;  (I  Keb.  570.)  relatio  e^tfictio 
juris,  according  to  the  resolution  in  MenviFs  case ;  (13  Co.)  and 
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IN  ERROR,  is  upheld  to  advance  a  right,  not  to  advance  a  wrong,  or  to  defeat 
ALBANY  collateral  acts  which  are  lawful,  and  especially  if  they  concern 
Nov.  len!  strangers.  This  limitation  of  the  fiction,  so  as  to  prevent  it  from 
doinginjury  to  strangers,  or  defeating  mesne  lawful  acts,  is  the  com- 
mon language  of  the  books;  (4  Johns.  Rep.  234.  12  Johns.  *Rep. 
144.  18  Finer,  287.  B.  pi.  2.  Butkr  and  Baker's  case,  3  Co.  25. 
29.  a.  2  Vent.  200.)  and  it  received  a  very  particular  illustration  by 
Lord  Hardwicke^  in  the  case  of  Marlboroughy.  Godolphin^  (2  Vtsey, 
78.)  He  admitted  the  principle,  that  where  a  person  takes  by  eze* 
cution  of  a  power,  he  takes  under  the  authority  of  the  power;  but  there 
was  no  case,  he  said,  to  maintain  that  he  must  take,  by  relation, 
from  the  time  of  the  creation  of  the  power.  The  meaning  of  the 
rule  was,  that  persons  taking  under  a  power,  must  take  in  the  same 
manner,  as  if  the  power,  and  the  instrument  creating  the  power, 
had  been  incorporated  in  one  .instrument,  but  not  in  the  same 
time.  The  title  is  derived  from  the  act  creating  the  power,  but 
the  time  of  vesting  of  the  right  is  the  time  of  the  act  of  execution 
of  the  power.  These  executions  of  power,  says  Lord  H.,  do  not 
refer  back,  like  assignments  in  commissions  of  bankruptcy ;  for  the 
latter  refer  back  by  force  of  the  statutes  of  bankruptcy,  to  avoid 
mesne  wrongful  acts.  The  same  distinction  was  alluded  to  by 
Lord  Il^dwicke,  in  Southby  v.  Stonehouse ;  (2  Vesey,  610.)  and  I 
am  greatly  mistaken,  if  this  be  not  the  plain  common  sense  and 
manifest  justice  of  the  thing.  Any  other  construction  would  lead 
to  fraud  and  intolerable  abuse. 

It  is  stated  in  the  books  as  a  general  rule,  that  a  simply  collate- 
ral or  naked  power  cannot  be  barred  or  extinguished  by  disseisin, 
or  by  fine,  feoffment,  or  other  conveyance.  {Albanie*s  case,  1  Co. 
110.  Digg's  case,  1  Co.  173.  Edwards  v.  Slater^  Hard.  410. 
milis  V.  Sherral,  1  Atk.  479.  15  Hen.  VII.  fo.  11.  b.  cited  and 
translated  in  Appendix  No.  1.  to  Sugdeh*s  Treatise  of  Powers.) 
It  is  said,  for  instance,  that  if  a  power  to  sell  land  be  given  to  ex- 
ecutors, and  the  heir  of  the  testator  enters  and  enfeoffs  B.y  who 
dies  seised,  yet  the  executors  may  sell,  and  the  vendee  will  be  in 
by  the  will,  which  is  paramount  to  the  descent,  and  that  a  descent 
which  tolls  an  entry  does  not  toll  a  power.  {Jenk.  Cent.  184.  pi. 
75.  Bro.  Abr.  tit.  Devise j  pi.  36.  Parsons,  Ch.  J.,  in  5  Mass. 
Rep.  242.)  I  presume,  that  I  may  venture,  upon  the  strength 
of  the  authorities  which  have  been  previously  mentioned,  and  upon 
the  reason  of  the  thing,  to  question  the  universality  of  the  appli- 
cation of  this  rule,  and  to  insist  that  it  ought  to  be  confined  vithin 
reasonable  limits.  *If  I  have  not  misapprehended  the  cases  on 
this  subject,  such  a  power  cannot  lay  dormant  and  concealed,  and 
then  spring  up,  at  any  distance  of  time,  and  prevail  against  a  con- 
veyance from  the  person  having  the  legal  title,  to  a  purchaser  for 
valuable  consideration,  without  notice  of  the  power ;  and  espe- 
cially, if  the  lands  lie  (as  they  do  in  this  case)  in  a  recording  county, 
and  the  purchaser's  deed  be  recorded  before  the  deed  under  the 
power,  and  without  knowledge  of  that  deed.  So  far,  and  no 
further,  it  is  necessary  to  go  in  this  case ;  and  I  wish  to  be  under 
stood  as  confining  my  opinion  to  the  circumstances  of  this  case 
I  conclude,  then, 
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(1).  That  Henderson,  the  plaintiff,  must  make  out  his  title  to  the  /JV  ERROR, 
fee  under  theiexecution  of  the  power  of  attorney  contained  in  the 
deed  from  Kidd  to  Bogart  in  1788. 

(2).  That  the  release  under  that  power  operates  as  against  the 
defendant,  only  from  the  time  of  its  execution,  in  1802,  and  is  not 
to  be  carried  back,  by  relation,  to  the  date  of  the  deed  creating 
the  power,  so  as  to  destroy  the  operation  of  the  deed  to  Cobb,  in 
1792,  and,  consequently,  the  deed  from  him  to  the  defendant,  in 
1815.  This  would  be  to  defeat  an  intervening  vested  right  and 
title  to  the  fee  acquired  by  a  third  person,  from  the  party  having 
the  legal  title,  without  notice  of  the  execution,  or  even  of  the  ex- 
istence of  the  power.  The  deed  to  Bogart,  containing  the  power, 
was  not  recorded  until  after  the  record  of  the  purchase  by  the 
present  defendant,  and  the  subsequent  deed,  in  execution  of  the 
power,  was  never  recorded.  If  a  title  so  acquired  under  a  power 
not  recorded,  was  to  prevail  against  a  regular  title  fairly  acquired, 
and  duly  recorded,  without  notice,  it  would  be  in  vain  to  rely 
upon  the  provisions  of  the  recording  statutes.  A  party  need  only* 
create  a  power,  and  let  it  sleep  for  an  age,  unknown  and  unde- 
tected, and  then  awaken  its  potent  energies,  and  sweep  away  the 
titles,  and  the  hopes,  and  the  fruits  of  a  whole  generation.  I 
cannot  bring  my  mind  to  accede  to  any  such  mischievous  doctrine ; 
and  I  am,  for  the  reasons  assigned,  of  opinion,  that  the  judgment 
of  the  Supreme  Court  ought  to  be  affirmed. 


This  being  the  unanimous  opinion  of  the  court,  it  was,  there- 
upon, ORDKRED,  ADJUDGED  and  DECREED,  that  the  *judgment  of 
the  Supreme  Court,  in  this  cause,  be  affirmed  ;  and  that  the  plain- 
tiff in  error  pay  to  the  defendant  in  error,  his  costs,  to  be  taxed 
in  defending  the  writ  of  error  in  this  court ;  and  that  the  record 
be  remitted,  &c. 

Judgment  of  affirmance. 


Nov.  lllh. 

[•654 ; 


Lot  Hadden,  impleaded  with  John  Davis,   appellantj 

against 

William  Spader,  Benjamin  Haight,  Halsted  E. 
Haight,  Undekhill  Halstead,  Ezekiel  Halstead,' 
John  Greacen,  Henry  Trowbridge,  Jonathan  Jew- 
ETT,  and  James  N.  Codwise,  respondents. 

APPEAL  from  the  Court  of  Chancery.  The  respondents,  on 
the  25th  of  January,  1820,  filed  their  bill,  stating,  that  John  DaviSf 
of  the  city  of  New-York,  merchant,  being  largely  indebted  to 
them,  and  others,  stopped  payment  on  the  26th  of  June,  1819, 
and  refused  to  pay  any  of  his  creditors.  That,  being  possessed  of 
a  larr^e  stock  in  trade,  and  having  debts  due  to  him  to  a  large 
amount,  he,  for  the  purpose  of  defrauding  his  creditors,  combined 
with  the  appellant,  Hadden,  to  conceal  the  property,  so  as  to  re- 
tain it  for  his  own  use,  and  delivered  the  same  to  the  appellant, 

38<^ 
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Uf  ERROR,  then  place  Lord  E,  with  Lord  Northington^  and  Lord  IlardwUk'tf 
in  the  scale  against  the  doubts  of  Lord  Thurlow,  Lord  Eldon  and 
Lord  Manners.  But  it  is  enou^  for  the  respondents,  that  the  law, 
as  it  stood  in  1775,  is  in  their  fiaivor.  The  consequences  of  the 
doctrine  contended  for  by  the  other  side,  are  obvious.  A  debtor 
may  possess  millions  of  property;  in  stock,  bonds  or  money  ;  vaajf 
riot  in  luxury,  and  set  his  creditors  at  defiance. 

Platt,  J.  Is  there  not  a  sufficient  remedy  under  the  ninth  section 
of  the  insolvent  act  ?  or,  if  the  person  of  the  debtor  cannot  be 
reached,  under  the  absent  and  absconding  debtor  act  ? 

Griffin.  The  remedy  aflbrded  by  that  section  of  the  statute, 
though  it  appears  powerful  on  paper,  has  been  found  wholly  inef- 
fectual in  practice. 

Again,  the  appellant  paid  over  the  money  to  Davis  four  ^months 
after  the  respondents  filed  their  bill,  which  was  a  sufficient  jiotice. 
{Jackson  v.  DuJccnsoUy  15  Johns.  Rep.  309.) 

T.  A.  Emmet,  in  reply,  said,  it  was  certainly  a  principle  of  strict 
morality,  that  a  man  should  pay  his  honest  debts ;  but  this  was,  in 
some  degree,  a  duty  of  imperfect  obligation.  The  positions,  how- 
ever, of  the  counsel  for  the  respondents,  that  the  law  would  compel 
the  unwilling  debtor ;  and  if  the  remedy  at  law  was  defective,  a 
court  of  equity  would  afibrd  an  adequate  remedy  for  that  purpose, 
were  neither  of  them  wholly  true,  nor  wholly  false.  The  law  does 
afford  a  remedy  to  a  certain  extent ;  and,  if  defective,  it  is  for  the 
legislature,  not  a'  court  of  chancery,  to  supply  the  defect*  In 
England,  the  legislature  have  interposed,  and  passed  bankrupt  laws, 
which  reach  merchants  and  traders.  Our  legislature  has  gone 
further,  and  extended  its  aid  against  debtors  of  every  description, 
who,  after  being  arrested  on  a  ca.  sa»,  do  not,  within  sixty  days, 
pay  the  demands  against  them  ;  and  subjects  all  their  property,  real 
and  personal,  including  choses  in  action,  to  the  payment  of  their 
debts.  There  appears,  therefore,  to  be  no  urgent  necessity  for 
courts  to  stretch  the  law,  to  meet  a  supposed  evil  in  a  particular 
case. 

Did  Lord  Tkurlow,  in  17S0,  say,  that  he  was  making  a  new 
law,  or  that  he  declared  the  old  law?  We  contend,  that  the 
cases  cited  for  the  respondents  never  were  the  law  of  England,  or 
of  this  state.  The  money  received  by  die  appellant,  in  this 
case,  was,  in  no  sense,  a  trust.  Hadden  held  as  a  delior  of  Datis. 
The  assignment  to  him  became  absolutely  void,  in  consequence  of 
the  creditors  not  complying  with  conditions  on  which  it  was  made* 
y  There  are  two  classes  of  cases  in  which  courts  of  equity  have 

interfered  in  aid  of  a  creditor:  I.  In  order  to  compel  a  discoveiy 
of  assets,  tangible  by  execution  at  law ;  2.  To  remove  an  impedi- 
ment created  by  equity ;  and  all  that  is  allowed  in  this  class  of 
cases,  was  to  let  in  the  judgment  creditor  to  redeem  the  equitable, 
encumbrance,  and  thereby  remove  the  impediment.  The  case  of 
Brinckcrhof  v.  lirmm  belongs  to  the  first  class :  that  of  MBer- 
662  ]      mutt  V.  Strovg  to  ♦the  second.     In  Bayard  v    Hoffman,  (4  Johiu 
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Ot.  Rep.  450.)  the  chancellor  has  very  ably  discussed  the  principle,  TN  error 
though  he  did  not  make  it  thp  ground  of  his  decision,  in  that  case. 
The  cases  of  Taylor  v.  Jones ^  Horne  v.  Homey  Kitig  v.  Dupinej 
and  Patri'Jge  v.  Gopp^  which  have  been  reUed  upon  by  the  other 
side,  have  been  shaken,  if  not  overruled,  by  numerous  subsequent 
decisions;  and  are  considered  by  all  the  elementary  writers  as 
overruled.  {Hob.  on  Fraud.  Cont.  421,  422.  Atherl.  on  Fam. 
Stttl.  221,  222.)  The  opinions  of  Lord  Eldon,  in  Dundas  v. 
Dutensy  (1  Vesey,  jr.  196.)  Nantes  v.  C:>rrack,  (9  P^es.  189.)  Rider 
V.  Kidder.  (10  f^esey,  368.)  are  not  mere  dictay  but  decisions  on 
this  point.  (2  Cox^  Sf39,  240.  Simmons  v.  Kinnard,  4  Vesey^  735^ 
745.)  In  Caillaud  v.  Estwick  (2  Anst.  381.)  the  counsel,  argu- 
endOy  cite  the  case  of  Dundas  v.  Daiens^  as  decided  by  Lord  Thur* 
low ;  and  Chief  Baron  M' Donald  said,  he  remembered  applying,  in 
behalf  of  the  crown,  to  have  the  assistance  of  equity,  in  aid  of  an 
extent,  to  get  at  stock  in  the  funds,  and  it  was  refused.  In 
MCartry  v.  GooW,  (1  Ball  fy  Beatty's  Rep.  387.)  Lord  Manners 
expressly  decides  this  point,  that  choses  in  action,  or  stock,  could 
not  be  reached  by  the  Court  of  Chancery.  And  in  Brinckerhoff 
V.  Brown,  the  chancellor  recognizes  this  doctrine.  He  says,  ^'  if  a 
creditor  seeks  aid  as  to  real  estate,  he  must  show  a  judgment  cre- 
ating a  /ten  upon  such  estate ;  if  he  seeks  aid  in  respect  to  personal 
estate,  he  must  show  an  execution  giving  him  a  legal  preference  or 
lien  upon  the  chattels." 

WooDWORTH,  J.  It  would  bc  matter  of  surprise  as  well  as  regret, 
if,  in  a  system  of  jurisprudence,  that  has  been  matured  by  the 
wisdom  of  ages,  adequate  remedies  were  not  provided  for  the  viola- 
tion of  every  important  civil  right.  Although  this  consideration 
will  have  no  influence  in  deciding  on  a  case,  where  the  power  of 
the  court  to  redress  an  alleged  wrong  is  drawn  in  question,  it  may, 
nevertheless,  be  useful  in  calling  for  the  most  careful  and  strict 
examination,  before  the  point  is  conceded,  that  there  is  no  efRcient 
remedy.  The  rules  and  maxims  of  a  court  of  chancery  are  as 
fixed  as  those  which  govern  inferior  jurisdictions.  To  break  in 
upon  these  rules,  because  the  court  may  deem  *it  expedient  and 
salutary,  would  justly  excite  alarm,  and  be  the  source  of  incalcula- 
ble evils.  Every  man  of  intelligence  knows  too  well  the  value  of 
stability  and  uniformity  in  judicial  decisions,  to  countenance,  for  a 
moment,  any  indirect  attempt,  under  the  semblance  of  resisting  a 
particular  mischief,  to  invade  or  encroach  on  the  legislative  power. 
To  determine,  in  every  case,  the  precise  boundary,  may  be  a  diffi- 
cult and  delicate  task.  Such  a  conflict,  however,  cannot  be  of 
frequent  occurrence,  because  the  .q;eneral  powers  of  courts  are 
defined  with  sufficient  accuracy,  to  guard  against  an  excess  of 
jurisdiction.  On  the  argument,  th<*  power  and  authority  of  Ihe 
Court  of  Chancery  to  grant  the  relie^^  which  has  given  rise  to  this 
appeal,  was  strongly  cwitested.  It  i«  not  pretended,-  that  a  court 
of  common  law  possesses  Adequate  powers.  The  subject  in  con- 
troversy has  been  withdrawn  beyond  the  reach  of  its  process. 

A  court  of  equity  is  the  only  tribunal,  whose  proceedings  can 
veach  the  property  of  a  debtor  in  the  hands  of  his  trustee ;  for  I 
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IN  EZROR,  shall  subsequently  endeavor  to  show,  that  the  remedy,  under  the 
ALBANY,     ^^^  giving  relief  in  cases  of  insolvency,  is  inetTectual  and  illusory, 
and  may  be  evaded  by  every  fraudulent  debtor. 

It  is  laid  down  as  an  undeniable  proposition,  that  the  jurisdic- 
tion of  a  court  of  equity  will  be  exercised,  when  the  principles  of 
law,  by  which  the  ordinary  courts  are  guided,  give  a  right ;  but 
the  powers  of  those  courts  are  not  sufficient  to  aflbrd  a  complete 
remedy,  or  their  modes  of  proceeding  are  inadequate  to  the  pur- 
pose. (JSlitf.  P/..103.)  Hence  a  system  of  jurisprudence  has 
grown  up,  adapted  to  afford  a  remedy  for  injuries  not  cognizable 
in  other  courts.  These  principles  are  fixed  and  certain ;  but,  as 
Lord  Rcdesdah  observes  in  Bond  v.  Hopkins^  (1  Sch.  fy  JLef 
420.)  '^  They  decide  new  cases  as  they  ari^e,  by  the  principles  on 
which  former  cases  have  been  decided,  and  may  thus  illustrate  or 
enlarge  the  operation  of  those  principles."  And,  again  ;  '^  Noth- 
ing is  better  settled  in  courts  of  equity,  than  that,  where  a  title 
exists  at  law,  and  in  conscience,  and  the  effectual  assertion  of  it 
at  law  is  unconscientiously  obstructed,  relief  should  be  given  in 
equity ;  and  *that,  when  a  title  exists  in  conscience,  though  there 
be  none  at  law,  relief  should  also,  though  in  a  different  mode,  be 
given  in  equity." 

In  cases  of  trust  and  fraud,  Mr.  Maddock  observes,  (1  Madd 
Ch.  8.)  courts  of  equity  seem  unwilling  to  set  bounds  to  their  ju 
risdiction,  and  say  how  far  they  will  go ;  evidently,  because  fraud 
and  trusts  are  peculiarly  of  chancery  jurisdiction,  and  consequently 
its  powers  ought  to  be  so  exercised,  that  no  subtilty  or  cunning 
shall  be  able  to  prevent  the  detection  of  fraud,  or  cause  the  failure 
of  justice  ;  that  a  trustee,  while  acting  fairly  and  honestly,  shall 
be  sure  of  the  protection  of  the  court,  but  never  be  permitted  to 
become  the  instrument  of  wrong. 

The  case  now  before  the  court  raises  this  question ;  whether  a 
debtor,  who  has  placed  his  funds  in  the  hands  of  a  trustee,  where 
they  cannot  be  reached  by  an  execution  at  law,  can  put  his  cred- 
itor at  defiance,  and  enjoy  the  benefit  of  those  funds,  which  ought 
to  be  appropriated  to  the  payment  of  his  debts.  The  injustice  and 
immorality  of  such  a  course  will  not  be  doubted  ;  but  it  is  urged, 
that  the  powers  of  the  court  cannot  rightfully  be  carried  so  far  as 
to  correct  the  mischief;  and  if  they  could,  the  application  of  the 
rule  would  be  attended  with  great  and  serious  inconvenience.  li^ 
in  truth,  no  case  could  be  found,  where  relief  had  been  applied  for, 
or  granted  on  facts  similar  to  those  before  us,  that  result  would, 
by  no  means,  establish  the  doctrine  contended  for;  the  inquiry 
would.still  be,  Do  not  the  great  and  comprehensive  powers  of  the 
Court  of  Chancery,  in  relation  to  fraud  and  trusts,  necessarily  con- 
fer the  right  to  come  in  aid  of  a  court  of  law,  by  compelling  the 
trustee  to  pay  over  to  the  creditor,  the  funds  on  which  he  has  no 
claim,  nor  any  right  to  withhold  ?  It  will  be  recollected,  that  Uad- 
deuy  the  trustee,  admits  the  amount  of  money  in  his  hands  belong- 
ing to  Davisj  at  the  time  the  bill  was  filed,  and  when  his  appear- 
ance was  entered.  His  honor  the  chancellor  has  decreed  the 
payment  of  that  sum,  to  be  distributed  ratably  among  the  re- 
spondents, in  proportion  to  the  amount  due  on  their  respective 
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udgments.  If  courts  of  equity  in  England  have  acted  upon  this  i^  error, 
principle,  it  will  greatly  fortify  and  support  the  inference  I  have  albany"" 
drawn  *from  the  general  powers  of  the  court;  and,  although  it 
may  appear  that  the  doctrine  has  been  questioned  in  some  modern 
decisions,  they  cannot  be  regarded  as  authority.  When  they  are 
opposed  to  cases  adjudged  prior  to  our  revolution,  it  must  be  kept 
in  mind,  that  the  law,  as  settled  by  English  adjudications  at 
the  time  we  adopted  the  common  law,  canno^be  departed  from, 
until  those  adjudications  are  clearly  shown  to  be  erroneous.  The 
earliest  case  I  have  met  with,  is  that  of  Angel  v.  Draper,  (1  Vernon, 
399.)  decided  in  1686  ;  the  plaintiff  had  obtained  judgment  at  law, 
and  then  filed  his  bill,  alleging,  that  the  defendant,  upon  pretence 
of  a  debt  due  to  himself,  and  to  prevent  the  plaintiff's  having  the 
benefit  of  his  judgment,  had  got  goods  of  the  defendant,  of  great 
value,  into  his  hands,  and  prayed  an  account  and  discovery  ;  the 
defendant  demurred,  because  the  plaintiff  had  not  alleged  that  he 
had  sued  out  a  Ji.  fa, ,— for,  until  he  had  so  done,  the  goods  were 
not  bound  by  the  judgment,  nor  the  plaintiff- entitled  to  a  discov- 
ery or  account.  The  court  allowed  the  demurrer,  on  the  ground, 
that  the  plaintiff  ought  to  have  sued  out  execution  before  he  brought 
his  bill.  It  does  not  distinctly  appear,  whether  the  goods  remained 
unsold,  so  that  the  execution  would  have  been  a  lien  at  law,  or 
whether  they  had  been  converted  into  money ;  and,  therefore,  the 
case  does  not  fully  come  up  to  the  one  under  consideration.  It 
may,  however,  be  inferred,  that  the  chancellor  denied  the  relief, 
on  the  ground,  that  no  execution  had  issued,  without  inquiring 
whether  it  could  have  been  a  lien  or  not ;  making  the  relief  to 
depend  on  a  condition  precedent,  to  wit,  that  the  plaintiff  had 
done  all  that  was  practicable  at  law ;  this  would  have  appeared, 
had  a  fi.  fa,  been  sued  out,  and  returned  nulla  bona,  I  am  the 
more  inclined  to  believe  this  was  the  principle  of  the  decision,  be- 
cause, on  that  ground,  it  seems  to  present  a  case  for  equity  juris- 
diction ;  the  powers  of  a  court  of  law  not  being  sufficient  to  afford 
a  complete  remedy. 

In  Balch  v.  Wastall,  (1  P,  Wms,  445.)  decided  in  1718,  Vernon, 
of  counsel  for  plaintiff,  cited  a  case  where  Lord  Nottingham  held, 
that  one  who  had  ajudgment,  and  had  lodged  bl Jieri facias  in  the 
hands  of  the  sherifF,  to  which  nulla  bona  was  returned,  might, 
aflerwards,  bring  a  bill  *against  the  defendant,  or  any  other,  to 
discover  any  of  the  goods  or  personal  estate,  and,  by  that  means, 
to  affect  the  same  ;  but  he  must  first  go  as  far  as  he  could  at  law, 
by  delivering  the  writ  of  ^.  fa,  and  getting  it  returned. 

The  case  of  Taylor  v.  Jones,  2  Atk.  600.  (1743)  decides,  that 
property  not  tangible  by  a  fi,  fa.  will  ho.  reached  by  a  court  of 
equity.  The  bill  was  filed  by  simple  contract  creditors,  to  compel 
the  payment  of  their  debts  out  of  stock  vested  in  trustees,  for  the 
benefit  of  the  defendant  for  life,  of  his  wife,  for  life,  and  afterwards 
for  the  benefit  of  his  children.  The  settlement  was  held  fraudu 
lent  and  void,  and  the  master  of  the  rolls  decreed  the  stock  to  be 
sold  and  applied  to  the  creditors.  If  rightly  decided,  this  casn, 
disposes  of  the  objection,  that  money  in  the  hands  of  a  trustee 
cannot  be  subjected  to  ihe  respondents'  demand ;   for  if  stock 
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iN  ERROR,  could  be  sold,  and  the  money  applied,  it  follows,  that  goods  con- 
verted into  money  can  claim  no  exemption.     This  case  is  impor- 
tant to  show  that  the  nature  of  the  property  sought  to  be  recovered, 
interposes   no  formidable  barrier ;  and  for  this  purpose  it  is  an 
authority.     The  counsel  for   the  appellant  contended,  that   the 
principle  of  this  decision  had  been  overruled  in  all  the  cases,  and 
cited  -3  Aik.  192.  and  4  Johns.  Cli,  Rep.  671.     So  far  as  it  sanc^ 
ti:)n$  the  right  of  i^  simple  contract  creditor  to  file  his  bill,  at  once, 
without  showing  an  execution,  to  give  him  a  legal  preference, 
which  he  has  pursued  to  every  available  extent  at  law,  the  objec- 
tion may  be  well  founded ;  for  I  do  not  find  in  the  report,  that 
any  execution  had  been  issued,  or  even  a  judgment  entered,     it  is 
silent  on  this  point.     The  master  of  the  rolls  speaks  of  an  agree- 
ment, ^'  that  if  the  plaintiffs  would  allow  the  defendant  two  ytars 
to  pay  his  debts^  he  would  give  a  warrant  of  attorney  to  confess  a 
judgment ;  and  then  observes,  that  whether  the  creditors  had  any 
specific  lien  is  not  material ;  for  as  soon  as  the  judgment  was  en- 
tered, it  would  have  been  a  specific  lien."     Now,  whether  any 
judgment  was  entered  on  the  warrant  of  attorney,  is  not  asserted  ; 
but  if  there  had  been  a  judgment,  the  master  of  the  rolls  observes, 
that  would  have  been  a  specific  lien.     This  position,  it  is  admit  ted, 
cannot  be  supported  ;  for  a  judgment  is  no  lien  on  stock  in  the 
name  of  a  trustee.     But  it  is  not  necessary  to  sanction  *the  princi- 
ple, that  simple  contract  creditors  can,  in  the  first  instance,  with- 
out recourse  to  a  court  of  law,  reach  property  of  this  description, 
by  bill  in  equity :  for  here  an  execution  has  been  returned  nulla 
bona.     With  this  concession,  still  the  case  of  Taylor  v.  Jones  re- 
-mains  an  authority,  that  stock  vested  in  trustees  may  be  directed 
to  be  sold  and  applied  to  the  payment  of  debts.     In  Hor4ie  v. 
Home,  {Ambler,  79.)  decided  in  1749,  the  plain tifl'  had  judgment 
at  law,  and  execution  returned  ^  he  then  filed  his  bill  to  have  sat- 
isfaction out  of  stock  in  the  name  of  trustees.     After  filing  the  bill, 
the  defendant  was  arrested  on  a  ca.  sa.     The  bill  was  dismissed ; 
Lord  Hardwiclce  observing,  "  that  at  law  the  body  taken  on  ca.  sa. 
is  a  satisfaction ;  you  cannot  afterwards  take  his  goods."     With- 
out reference  to  the  note  of  the  reporter,  who  says,  that  if  the 
piaintifT  had  not  taken  out  a  ca,  sa.,  the  bill  had  been  proper  to 
subject  the  stock  in  the  hands  of  the  trustees,  I  think  it  manifest, 
from  the  language  of  Lord  Hardwicke,  that  the  only  objection  was 
the  ca.  sa.;  if  that  had  not  existed,  it  seems  to  be  treated  as  a 
plain  case  for  relief.     It  may  also  be  inferred,  that  although  a  Ji. 
fa.  is  necessary,  it  is  not  indispensable,  to  show  a  lien  at  law,  but 
that  the  party  had  proceeded  as  far  as  he  could  before  he  came 
into  equity.     A  Ji.fa.  can  create  >no  lien  on  stock  in  the  bands  of 
a  trustee.     For  that  purpose,  it  is  useless  :  but  it  is  a  prerequisite, 
to  enable  equity  to  afford  the  reiicf  which  justice  so  clearly 
demands. 

The  case  of  Patridge  v.  Gopp,  in  1 758,  (Ambler,  596.)  is  ato 
much  in  point ;  it  decided,  that  money  in  the  hands  of  a  donee 
might  be  reached.  The  gift  was  declared  fraudulent  within  the 
13th  Elizabeth.  The  doctrine  laid  down  was,  ^'  that  no  man  has 
such  a  power  over  his  own  property,  to  dispose  of  it  so  as  to 
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defeat  his  creditors,  ualess  far  consideration."  Neither  in  the  ar^u-  Oi  error, 
voeni  of  counsel,  or  the  opinion  of  the  lord  keeper,  is  there  a 
difficulty  suggested,  that  equity  could  not  reach  property  of  this 
description ;  the  objections  to  the  relief  were  on  other  grounds. 
In  Scoit  V.  Scholyy  (8  Easty  435.)  it  was  held,  that  a  mere  equita- 
ble interest  could  not  be  taken  on  a  Ji.  fa.  But  Lord  Mlenboraugh 
observed,  tliere  was  a  remedy  to  be  applied  in  another  court, 
upon  a  bill  to  be  filed  by  the  judgment  creditor. 

*In  thecase  now  before  us,  it  will  be  recollected,  that  the  respond- 
eats  obtained  judgment  against  Davis,  and  issued  writs  of^. /a.,  on 
which  the  sheriff  returned  milla  bona.  It  was  not  necessary  to  prove 
what  steps  were  taken  by  the  sheriff  to  discover  property ,  because,  the 
return  i^  proof,  that  all  reasonable  diligence  was  used,  according 
to  the  established  rule,  that,  until  the  contrary  appears,  the  officer 
is  presumed  to  have  done  his  duty.  (19  Johns.  Rep.  345.)  It 
follows,  then,  that  the  judgment  creditor  must  go  into  equity  to 
obtain  possession  of  the  equi^tble  interest  of  his  debtor.  I  cannot 
too  much  approve  the  justice  and  morality  of  the  rule,  laid  down 
by  bis  honor  the  chancellor  in  MDermutt  v.  Strong,  (4  Johns.  Ch. 
Rep.  690.)  '^  that  if  the.  creditor  has  taken,  and  exhausted  all  the 
means  in  his  power  at  law,  he  will  be  entitled  to  the  aid  of  a  court 
of  chancery,  to  discover  and  apply  the.  property  to  satisfy  his  exe- 
cution." The  preceding  cases  have,  by  late  adjudications  in 
England,  'been  questioned  and  overruled ;  but  it  is  for  this  court 
to  decide  how  far  they  are  satisfactory,  and  justify  a  departure 
from  the  ancient  landmarks  of  the  law.  Whatever  may  be  the 
result,  I  think  I  am  warranted  in  saying,  that  on  one  side  we  find 
a  rule  firequently  acted  upon,  and  never  drawn  in  question,  as 
far  as  I  have  discovered,  for  nearly  a  century,  supported  by  its 
maaifest  equity,  and,  as  I  apprehend,  shown  to  be  within  the 
power  and  jurisdiction  of  the  court;  on  the  other  hand,  a  new 
rule,  to  be  regarded  so  far  as  it  shall  appear  to  be  correctly  laid 
down,  but  not  to  be  followed  on  the  ground  of  binding  authority. 
I  am  well  convinced,  that  the  doctrine  recognized  by  the  chancel- 
lor's decree,  was  the  law  of  the  land  on  the  1 9th  of  April,  1775, 
and  that  its  operation  will  be  salutary  in  its  consequences.  Had 
not  the  new  doctrine  emanated  firom  so  highly  respectable  a 
source,  I  should  very  much  incline  to  consider  it  an  innovation. 

la  Bjundas  V.  DuttnSf  (I  Vesey^  jr.  196.)  the  bill  prayed,  that 
certain  stock  might  be  sold,  and  the  proceeds  applied  to  satisfy 
creditors.  Lord  Thurhw  does  not  profess  to  discuss  the  subject, 
but  puts  a  question,  '^Is  there  any  case  where  a  man,  having 
stock  in  his  own  name,  has  been  sued  for  the  purpose  of  having 
it  applied  to  satisfy  creditors?  *Tho8e  things,  such  as  stock, 
debts,  dec,  being  choses  in  action,  are  not  liable ;  they  could  not 
be  taken  on  a  levari  fadas.^*  The  whole  of  this  is  a  dictum.  If  I 
have  rightly  understood  the  former  cases,  it  does  not  appear  to 
be  indispensably  necessary,  that  the  property  might  be  taken  on 
execution ;  but  the  broad  principle  is  supported,  that  stock  may  be 
reached  in  equity,  where  the  plaintiff  has  pursued  his  remedy,  as 
br  a^  he  can,  at  law ;  and  in  some  of  the  cases,  it  had  been 
reached  by  simple  contract  creditors 
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IN  ERROR,  In  CatUaud  v.  Estwick,  (1  Ansi.  381.)  a  bill  was  filed  to  assist 
a  judgment  creditor  of  Lord  Abingdon,  who  had  assigned  his  life 
estate  in  a  lease,  in  trust,  to  receive  the  rents  and  profits,  and  pa  7 
a  moiety  to  certain  creditors,  and  the  other  moiety  to  Lord  A. 
The  Court  of  Exchequer  refused  to  assist  the  creditor,  to  reach 
the  share  reserved  to  Lord  A.  The  ground  of  that  decision  seenos 
to  be,  that  as  stock  in  the  funds,  or  in  the  hands  of  a  trustee, 
cannot  be  taken  on  a^.  /a.,  so  neither  could  they  be  taken  by  any 
process  out  of  equity.  It  is  evident,  the  court  proceeded  on  the 
ground  taken  by  Lord  Thurlow^  to  which  I  have  referred.  So, 
also,  in  9  Vesey,  189.  and  10  Vesey^  368.  there  are  dicta  of  Lord 
Eldofij  that  chancery  does  not  give  execution  against  stock,  eo 
nomine^  upon  which  there  is  n<vlien,  and  that  it  has  no  jurisdiction 
in  aid  of  the  infirmity  of  the  law;  Lord  ThurloxOy  in  Dundas  v. 
Dutens,  is  referred  to.  As  to  all  these  late  adjudications,  differing 
from  Lord  Hardwicke,  there  is  no  examination  of  the  old  cases, 
no  reasoning  to  show  that  the  old  rule  was  inconvenient  or  mis- 
chievous, no  authorities  cited  m  opposition.  Lord  Thurlow  first 
questions  the  doctrine ;  and  if  a  dictum  can  overthrow  it,  I  admit 
it  has  been  done.  The  subsequent  cases  have  followed  the  same 
rule,  and  however  correct  those  decisions  may  have  been,  we  are 
not  favored  with  any  reasoning  or  authority  in  their  support. 

The  result  of  this  examination  is,  that  the  decree  of  his  honor 
the  chancellor  is  warranted  by  the  established  principles  which 
govern  in  a  court  of  equity.  In  the  course  of  the  argument,  some- 
thing was  said  as  to  the  inconvenience  of  this  rule  in  practice.  If 
property  not  tangible  by  an  execution  is  placed  in  the  hands  of  a 
trustee,  is  there  any  *hardship  in  requiring  him  to  pay  it  to  the 
creditor,  instead  of  the  cettui  que  (ru$t1 

If  the  transaction  is  a  fair  one,  and  not  fraudulent,  the  court 
will  protect  the  rights  of  the  trustee,  so  that  he  sustain  no  loss. 
If  he  is  liable,  by  the  terms  of  his  trust,  to  pay  the  money  in  his 
hands  on  demand,  no  injustice  is  done,  if  the  same  is  enforced  by 
the  decree  of  a  court.  If  he  holds  the  trust  properly,  and  is  to 
restore  it  in  a  given  time,  the  court  will  not  disregard  the  terms  of 
his  liability,  but  protect  him  in  all  his  just  rights :  while  they  cause 
justice  to  be  done  to  the  creditor,  they  will  not  impose  on  the 
trustee  any  additional  responsibility.  If  he  is  necessi^rily  subjected 
to  costs,  the  fund  in  his  hands  will  be  applied  for  his  mdemnity; 
if  he  is  sued  at  law  by  the  debtor,  while  the  creditor  calls  on  him 
in  chancery,  and  he  thereby  becomes  exposed  to  a  double  recoYery, 
he  may  protect  himself  by  bill  of  interpleader.  Whatever  expenses 
are  necessarily  incurred  in  his  defence  would  form  a  proper  item 
for  allowance,  out  of  the  fund  committed  to  his  charge.  If  t>ie 
property  consists. of  choses  in  action,  the  principle  here  decidec 
will  equally  reach  them,  by  compelling  the  debtors  to  pay  to  the 
creditors  suing  for  relief.  If  the  property  sought  to  be  reached 
consists  o{  stock,  cannot  the  court  direct  a  transfer  and  sale,  for 
the  benefit  of  creditors?  The  principle  now  to  be  settled  goes  to 
that  extent,  and  may  be  executed  without  oppression  or  material 
incon  vcnience.  The  doctrine  is  calculated  to  lessen  the  temptation 
to  fraud,  when  it  is  seen  that  a  court  of  equity  is  armed  with  leffit- 
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imate  power,  not  only  to  detect  fraud  in  its  most  secret  recestses,  in  error. 

but  to  wrest  from  the  dishonest  det)tor  his  property,  not  liable  to 

execution,  in  whosesoever  hands  it  may  be  placed.    But  it  has  been 

urged,  that  it  is  not  necessary  for  a  court  of  chancery  to  exercise 

this  power,  as  the  creditor  may  obtain  relief  by  proceeding  under 

the  insolvent  act.     If  an  effectual  remedy  could  be  had  under  that 

act,  it  does  not  afiect  the  present  question ;  it  proves  that  there  is 

a  concurrent  remedy ;  but  that  remedy  is  not  efiectual,  as  I  shall 

briefly  endeavor  to  show. 

By  the  act  to  amend  the  act  for  giving  relief  in  cases  of  insol- 
Tency,  (sess.  40.  ch.  55.)  if  a  debtor  has  been  imprisoned  *for 
sixty  days  on  execution,  any  creditor  whose  debt  is  not  less  than 
25  dollars,  may  apply  to  a  judge  for  an  order,  that  the  creditors 
show  cause  on  a  certain  day,  why  an  assignment  of  the  debtor's 
property  should  not  be  made.  If,  on  the  day  appointed,  the 
debtor  delivers  an  account  of  his  creditors,  and  his  estate,  and  two 
thirds  of  the  creditors  join  in  the  request,  and  the  debtor  assigns 
his  property,  he  may  be  discharged ;  but  if  two  thirds  of  the  cred- 
itors do  not  request,  he  cannot  be  disoharged,  and  no  assignment 
can  be  directed.  It  will  be  seen  how  very  inadequate  is  the 
ren)edy,  derived  from  this  statute ;  no  proceeding  can  be  instituted 
until  sixty  days  after  the  debtor  is  confined  ;  then  eight  weeks  are 
allowed  to  show  cause ;  during  this  period  the  debtor  may  call  in 
his  trust  property,  and  convert  it  into  money,  or  place  it  in  the 
hands  of  some  secret  trus^tee,  and  refuse  to  render  any  account. 
Assignees  may,  at  length,  be  appointed,  after  the  fraudulent 
debtor  has  had  sufficient  time  to  place  his  property  out  of  their 
reach.  As  soon  as  the  debtor  becomes  apprized  that  his  creditor 
is  about  to  proceed  under  this  act,  he  can  withdraw  his  funds 
from  the  hands  of  his  trustee,  and  that  trustee  may,  with  entire 
safety,  pay  to  the  debtor,  or  to  whomsoever  he  appoints.  In 
chancery,  (I  Johns.  Ch.  Rep.  566 J)  after  filing  the  bill,  and  ser- 
vice of  subpcena,  the  trustee  would  be  affected  by  notice :  if  he 
parted  with  the  trust  property,  it  would  be  at  his  peril.  The 
emendatory  act  has  somewhat  improved  the  system  in  relation  to 
cases  of  insolvency,  but  has  no  pretensions  to  be  considered  as  . 
giving  an  effectual  remedy  to  reach  the  debtor's  property ;  ami 
even  that  remedy  is  liable  to  be  defeated,  unless  two  thirds  of  the 
creditors  agree  to  act  in  concert.  Having,  as  I  conceive,  shown 
the  unquestionable  jurisdiction  of  the  court,  on  general  principles, 
as  well  as  by  the  authority  of  adjudged  cases,  and  that  a  failure 
of  justice  would  follow  the  abandonment  of  the  plain  path  before 
us,  I  have  no  hesitation  in  saying,  the  decree  of  his  honor  the 
chancellor  ought  to  be  affirmed. 

Platt,  J.  The  gravamen  of  the  bill  is,  that  Davis  and  Hadden 
conspired  to  defraud  the  creditors  of  Davis,  by  *placing  the  goods  *  [  *  572  ] 
of  Davis  under  cover,  so  as  to  screen  them  from  execution,  and 
to  enable  Davis  to  enjoy  and  control  the  property,  in  defiance  of 
his  creditors.  I  do  not  understand  (as  was  assumed  by  the  coun- 
sel for  the  appellant)  that  the  chanceHor  has  proceeded  on  the 
broad  ground,  that  the  Court  of  Chancery  has  jurisdiction  to 
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IN  ERROR,  reach  all  the  cho$es  in  actum  of  the  debtor,  so  as  to  subject  them 
ALBANY™  ^^  execution,  or  render  them  thus  available  to  creditors.  The 
Nov.  ists.'  question  is  not,  whether  the  appellant,  Hodden^  was  indebteit  in 
Davis,  and,  therefore,  bound  to  respond  to  the  creditors  o{  Datis 
but  whether  Hadden  has  been  guilty  of  an  actual  or  constructiva 
fraud,  in  aiding  Davis  to  conceal  and  dispose  of  his  property,  to 
the  injury  of  DavisU  creditors.  If  he  voluntarily  lent  himself  for 
such  purpose,  and  has  ministered  to  fraud,  I  am  unwilling  to  admit, 
that  a  court  of  equity  is  incompetent  to  afford  relief. 

The  appellant,  in  his  answer,  expressly  ^'  denies,  that  there  ever 
was  any  fraudulent  combination  between  him  and  Davis  to  delay 
or  defraud  the  respondents  in  any  wise  whatsoever."  But,  in  the 
same  answer,  he  admits  a  series  of  facts,  from  which  both  law  and 
equity  impute  fraud.  He  admits,  that  he  consented  to  take  an 
.  assignment  from  an  insolvent  debtor,  not  only  in  payment  of  his 
own  debt,  (which  he  had  a  right  to  do,)  but  of  all  the  residue  of 
his  goods ;  that  he  agreed  to  convert  them  into  money,  and  to 
hold  it  for  the  benefit,  and  subject  to  the  control  of  the  debtor, 
after  offering  to  the  creditors  a  composition  of  five  shillings  in  the 
pound,  which  they  rejected ;  that  he  sold  those  goods  at  auction 
for  1,486  dollars  and  17  cents;  that  he  had  paid  part  of  that 
money  to  the  debtor,  and  held  the  residue  subject  to  his  order. 

Now,  after  detailing  these  facts,  it  is  in  vain  for  the  appellant 
to  swear  that  there  was  no  fraud  in  the  transaction.  There  is  no 
ground  to  charge  him  with  perjury ;  but  he  judged  incorrectly,  in 
drawing  the  conclusion  from  his  own  premises.  It  is  like  an 
answer,  admitting  that  the  defendant  exacted  ten  per  cent,  per 
annum,  for  the  loan  of  money,  but  denying  that  the  contract  was 
corrupt  or  usurious.  It  *is  the  office  of  a  court  of  chancery  to 
instruct  and  guide  the  consciences  of  such  men. 

The  Supreme  Court  of  this  state  gave  an  exposition  of  the 
statute  of  frauds,  in  the  case  o(  Hyslap  fy  Campbell  v.  Clarkty  (14 
Johns.  Rep.  458.)  upon  a  state  of  facts  very  similar  to  the  case 
now  before  us.  It  was  an  action  of  trespass,  for  taking  goods  in 
possession  of  the  plaintiff;  and  the  defendant  justified  under  a  Ji. 
fa.  in  his  favor  against  Wilbur  !f  Bamet.  The  plaintiffs  gave  in 
evidence  an  assignment  to  them,  by  fVilbur  fy  Bamet,  of  the  goods 
in  question,  in  trust,  to  convert  them  into  money ;  and,  out  of  the 
avails,  Jirst,  to  satisfy  a  debt  due  to  Hyslop  fy  Co. ;  second^  to  pay 
all  the  other  creditors  proportionally,  on  condition  of  their  execut 
ing  releases  of  their  respective  demands ;  and  in  case  the  creditors, 
or  any  of  them,  should  refuse  to  give  such  releases,  then  the 
trustees  were  directed  not  to  execute  that  trust ;  third,  in  case 
of  such  refusal  of  the  creditors,  or  any  of  them,  to  give  such  dis- 
charge, then  in  trust,  (after  paying  the  debt  to  Hyslop  fy  Co.)  to 
•  pay  the  whole  of  the  avails  of  the  property  to  such  of  the  cred- 
itors as  the  debtors  (the  assignors)  should  appoint ;  fourth,  to  pay 
the  overplus,  in  any  event,  to  the  debtors  themselves ;  and  the 
court  held,  that  although  a  debtor  may  lawfully  prefer  one  of  his 
creditors  to  another ;  yet  that  this  vras  an  attempt  to  keep  the 
property  in  the  power  of  the  debtors,  to  enable  them  to  give  such 
preference  a<  a  future  period,  and  to  compel  their  creditors  to 
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quiesce  in  the  terms  offered  them ;  that  the  assignment,  as  IN  ERROR 
regarded  the  other  creditors,  was  void  by  the  statute  of  frauds ; 
aud  that  part  being  illegal  and  void,  the  whole  must  be  void  :  and 
ihat  the  assignment  could  not  be  used  by  Hi/slop  fy  Co  to  protect 
the  property  in  their  hands,  against  the  executions  of  other 
creditors  ;  and  there  was  judgment  accordingly  for  the  de- 
fendant. 

The  case  now  before  us,  is  still  stronger  against  the  appellant, 
because  this  assignment  is  not  coupled  with  any  valid  trust,  such 
as  the  payment  of  his  own  debt  out  of  that  fund  ;  the  confidential 
debt  due  to  him  having  been  satisfied,  independent  of  the  assign- 
ment of  the  residue  ol^the  goods.  His  being  a  general  creditor 
for  500  dollars,  was  *not  sufficient  to  support  the  general  assign- 
ment. He  bad  a  right,  if  he  chose,  to  accept  five  shillings  in  the 
pound  for  his  own  debt  of  500  dollars ;  but  that  was  clearly  not 
the  object  of  this  assignment.  It  was  intended  as  an  instrument 
of  coercion  against  his  refractory  creditors.  Suppose  the  goods 
covered  by  this  assignment  had  remained  unsold  in  the  hands  of 
the  appellant,  when  the  sheriff  received  the  Ji.  fa.  against  Davis, 
can  there  be  a  doubt  that  they  would  have  been  liable  to  such 
execution  ?  We  must  shut  our  eyes,  not  to  see,  that  the  real 
understanding  and  intention  between  Davis  and  his  assignee,  were, 
to  place  the  property  out  of  the  reach  of  the  creditors,  and  to 
keep  them  at  bay ;  at  least  such  was  the  direct  tendency  and 
effect.  Here  was  property  liable  in  itself  to  execution  against 
the  debtor,  which  the  appellant  agreed  to  take  into  his  possession, 
and  to  cover  with  his  name,  and  thereby  screen  it  from  sdch  exe- 
cution. Is  it  possible,  that  such  a  scheme  may  be  practised  with 
impunity  and  success  ?  If  sanctioned  bv  this  court,  it  would,  in 
a  great  measure,  destroy  the  remedy  hy  fieri  facias,  for  the  collec- 
tion of  debts ;  it  would  be  optional  with  every  debtor,  to  submit 
to  such  compulsory  sale,  or  to  assign  his  property  in  trust  to  a 
friend,  and  thereby  secure  it  for  the  benefit  of  himself  and  his 
family.  The  remedy  by  ca,  sa.  is  so  expensive,  and  generally  so 
lax  and  ineffectual,^  that  it  has  become  little  more  than  nominal; 
and  is  sinking  into  disuse.  It  is,  therefore,  highly  important,  that 
the  remedy  by  fieri  facias  should  be  vigorously  and  efficaciously 
maintained. 

If  the  assignment  is  to  be  deemed  fraudulent,  the  creditors  are, 
in  my  judgment,  as  much  entitled  to  the  avails  of  the  goods,  if 
sold,  as  they  would  be  to  levy  on  them  by  execution  in  the  hands 
of  the  assignee.  .  If  the  simple  act  of  converting  them  into  money, 
would  afford  protection  to  all  who  were  concerned  in  the  fraud, 
an  immediate  sale  would  always  follow  such  an  assignment,  and 
justice  would  be  eluded.  The  jurisdiction  of  chancery  is  supple^ 
tory^  and  in  aid  of  the  common  law  process ;  and,  if  confined  to 
cases  of  fraudulent  assignments,  I  perceive  nothing  dangerous  or 
alarming,  in  the  exercise  of  such  a  power ;  on  the  contrary,  '"it 
seems  wise  and  salutary,  in  giving  full  and  fair  effect  to  the  writ 
of  fieri  facias. 

On  examining  the  cases  and  authorities  cited  on  the  argument, 
there  appears  such  a  contrariety  of  decisions  and'  dicta^  in  the 
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IN  ERROR.  English  courts,  on  the  point  before  us,  that  I  feel  at  liberty  to  de- 
ALBANY     ^id^  1^  upon  sound  principles  of  justice  and  public  policy,  as  a 
Nov.  1822.     case  of  first  impression.     The  reason,  probably,  why  this  point  has 
^'"^IJ]^^]^^  remained  unsettled,  and  has,  indeed,  received  so  Httle  attention  in 
V.  the  English  courts,  is,  that  they  have  a  bankrupt  law,  which  affords 

Coster,  qjj  easier  and  more  summary  remedy,  than  by  bill  in  chancery; 
and  the  fiict,  that  we  are  destitute  of  such  a  law,  renders  it  essen- 
tial to  the  due  administration  of  justice,  that  we  should  sustain 
the  jurisdiction  exercised  by  the  chancellor  in  this  cafe.  But  I 
am  not  prepared  to  extend  this  doctrine  to  any  other  cases  than 
those,  wherein  the  trustee  received  goods  liable  in  ihemsekes  to 
execution,  under  circumstances  which  imply  fraud,  in  fact,  or  in 
law,  as  against  creditors.  In  an  abstract  view,  it  may  appear 
proper  to  extend  the  remedy  in  favor  of  creditors,  to  every  chose 
in  action  of  the  debtor.  But,  in  my  judgment,  such  power  has 
not  yet  been  conferred  on  our  courts  of  justice ;  and  it  will  be  the 
appropriate  office  of  a  bankrupt  law,  or  some  other  legislative 
provision,  to  afford  such  a  remedy.  I  feel  that  we  are  treading 
on  new  ground,  and  I  am  unwilling  to  commit  myself  beyond  the 
case  now  before  us. 

My  opinion  is,  that  this  decretal  order  ought  to  be  affirmed. 

Spencer,  Ch.  J.,  said,  that  he  was  of  opinion  that  the  decree 
ought  to  be  affirmed,  on  the  principles  and  authorities  stated  in 
the  opinion  delivered  by  Mr.  Justice  fVoodworth,  in  which  he  fully 
concurred. 

t  AW  i2ih.  This  being  the  opinion  of  a  majority  of  the  court,!  the  follow- 
so'  for  m"»^  ing  decree  was  thereupon  entered :  "  Counsel  having  been  heard 
^^^-  in  this  cause,  and  deliberation  being  thereupon  had,  and  a  major- 

ity of  the  court  concurring  in  the  opinion  delivered  by  Mr.  Justice 

WOODWORTH,    It    is    ORDERED,  ADJUDGED    and    DECREED,  that   the 

[  *  576  ]  decree  of  the  Court  of  ^Chancery,  in  this  cause,  be  affirmed,  and 
that  the  appeal  be  dismissed ;  and  that  the  appellant  pay  to  the 
respondents  their  costs  in  defending  this  appeal,  to  be  taxed,  and 
that  the  record  be  remitted  to  the  Court  of  Chancery,  to  the  end 
that  this  decree  may  be  carried  into  execution." 

Decree  of  affirmance. 


John  B.  Murray  and  James  B.   Murray,  appellants^ 

against 

John  G.  Coster,  Lewis  Larue,  and  Joseph  Sands, 
Assignees  of  the  Columbian  Insurance  Company,  re- 
spondents. 

Where  tbert  is  APPEAL  from  the  Court  of  Chancery.  The  bill  in  the  court 
S^°^r*^d  below  was  filed  June  23,  1821.  TTie  Columbian  Lisvrance  Com- 
one  of  the  pur-  pany  insured  10,000  dollars,  on  sugars,  on  board  the  ship  Egerioy 
^h^"  JSiole  fi^<^™  New'YorTc  to  St.  Petersburgh  or  Archangel.  The  voyage 
goods,  and  having  been  broken  up  at  Copenhagen,  the  cargo  was  abandoned 
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to  the  insurers,  who  paid  the  loss,  and  the  property  was  assigned  IN  ERROR. 
to  them,  by  the  insured,  on  the  3d  May,  1811.     The  sugars  were  ""Xlbany 
sold,  and  the  proceeds  received  by  George  Dickinson,  agent  of    Nov.  I822/ 
the  insurers,  at  Copenhagen,     In  the  summer  of  1813,  G,  D.,  as  ^"■^""^'^'^"^*^ 
agent  of  the  insurers,  and  James  B.  Murray,  acting  for  the  *appel-  v. 

lants,  merchants,  under  the  firm  of  John  6.  Murray  fy  Son,  made  Coster. 
a  joint  purchase  of  thirty- five  boxes,  or  cases,  of  Hncns  at  C.  G.  [  *  577  ] 
JD.  advanced  one  third  of  the  purchase-money,  out  of  the  proceeds  JSJ^  ^  J^^ 
of  the  sugars ;  and  it  was  agreed,  between  G.  D.  and  James  B,  other  for  his 
M.y  that  the  linens  should  be  shipped  on  the  joint  account  of  the  J^"®^  *the***nett 
persons  interested  therein;  and  the  insurers,  as  owners  of  the  proceeds,  and 
sugars,  were  entitled  to  one  third  of  the  proceeds,  or  that  proper-  commUswns  In 
tion  of  the  goods,  paying  one  third  of  the  expenses.  And  it  was  case  of  sde, 
agreed,  that  if  the  linens  were  sold  by  the  house  of  J.  B,  M.  fy  Jlde  Vmcr- 
Son,  no  commissions  were  to  be  charged  on  such  sale.  The  cbandise,  be- 
linens  were  shipped,  under  the  direction  of  James  B.  M.,  for  the  ^JT^iSTiSiMt 
17.  S.y  and  arrived  in  safety,  and  were  delivered  to  the  appellants ;  their  factors;  of 
who  sold  the  goods,  and  received  the  proceeds.  On  or  about  JJ'^"  meaS?g 
the  1st  Jane,  1814,  the  respondents  presented  to  the  appellants  ofiheexcepUon 
an  order,  fi-om  G.  D.,  for  the  delivery,  to  them,  of  one  third  of  jj  %^,^^^ 
the  linens,  or,  if  sold,  one  third  of  the  proceeds.  The  defendants  And  where  a 
admitted  the  receipt  and  sale  of  the  linens,  and,  a  few  weeks  after  ^^  'fiie^T**"!,^ 
the  presentment  of  the  order,  rendered  an  account  of  sales,  an  account 
charging  1001  dollars  and  25  cents,  for  insurance,  and  1153  dol-  ?fXo  fad^^I 
lars  and  7  cents,  for  commissions ;  which  charges,  the  bill  alleged,  ceivcd  and  sold 
were  unwarrantable  and  unjust,  as  no  insurance  was  eflfected,  and,  ^®^**of*^u 
by  the  agreement  between  the  agents  of  the  parties,  no  commis-  years,  the 
sions  were  to  be  charged.  The  respondents  objected  to  the  JJJionswLte 
charges,  but  the  appellants  refused  to  pay  over,  or  account  for  any  to  be  a  ^^ood 
part  of  the  proceeds  of  the  linens,  unless  the  charges  for  insurance  Jo^tAecaseVa 
and  commissions  were  allowed.  That  the  appellants,  immediately  technical  tnut, 
after  receiving  the  proceeds,  applied  the  same  to  their  own  use,  ©f chii^cerySII 
and  have  always  mingled  the  moneys  arising  from  the  sale  with  peculiar  and 
their  own  money,  and  employed  the  same  in  their  own  business.  Sfciionr*  Nor 
That  frequent  applications  were  made  to  the  appellants,  for  pay-  we  the  defend- 
ment,  which  proved  fruitless;  and  in  May,  1821,  the  respondents  g"^^"©.  b!l 
made  a  final  application,  stating  to  the  appellants,  that  they  had  considered  as 
directed  their  solicitor  to  prosecute  their  claim.  That  the  appel-  }Ui'*®®piainUffs 
lants  then  proposed  an  mterview  between  the  counsel  of  the  had  a  perfect 
parties  ;  that  the  interview  took  place,  and,  after  repeated  nego-  Jl^^tf  ibei^^' 
tiations,  the  counsel  for  the  appellants  proposed  that  they  should  The  statute,  in 
pay  \q  the  *respondents,  the  principal  of  one  third  of  the  proceeds  [  *  578  ] 
of  the  linens,  without  interest ;  but  the  respondents  decliaed  ac-  !J;„3  JJ^V,^ 

Cepting  the  proposal.  the     time,  the 

The  appellants  pleaded  the  statute  of  limitations,  in  bar, of  the  Pj^„"J|2*of  ?hi 

defendanti  their  share  of  the  ^poods,  or  the  proceeds;  and  the  defendants  haviug^  rendered  an  account  of  the 
sate,  the  right  of  acti<Hi  was  then  perfect 
But  where  Ihe  defendants,  in  their  answer  accompaovinr  the  ptea,  admitted  that  they  had  not  heen  caUed 


and  expressly  reserving  their  right  to  avail  themselves  of  the  statute  of  limitations,  m  case  the  offer  of  settlement 
was  refused :  Held,  that  this  was  such  an  acknowledgment  and  admission  of  the  debt,  as  defeated  the  operaliM 
oftfai  statute,  (a) 

(a)  Vid.  Brntrt  v.  Austin,  3  WewUWt  Rep.  496.     Wood  v.  Hiekok,  2  Brid.  fiOl. 
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jN  ERROR,  respondents'  claim ;  and  in  their  answer^  they  denied  that  thej 
ALBANY  ^^^  within  six  years  prior  to  Aling  the  bill,  made  any  ofTcr,  tender, 
promise,  or  agreement,  to  pay  to  the  respondents,  any  sum  of 
money  whatever,  for,  or  on  account  of  the  said  linens,  or  in  any 
wise  to  account  concerning  the  same ;  except  only,  in  respect  to 
the  negotiation  between  the  counsel  of  the  parties,  as  afterwards 
stated  by  them.  And  they  said  further,  that  during  the  period  of 
six  years,  prior  to  filing  the  re^^pondents'  bill,  they  were  never 
called  upon  by  the  respondents,  or  by  any  person  in  their  behalf, 
to  pay  or  account  for  the  proceeds  of  the  said  linens ;  and  they 
had  no  reason  to  suppo^^^e  that  the  respondents,  or  any  person  in- 
vested with  the  rights  of  the  Columbian  Insurance  Company y  would 
have  accepted  the  proceeds  of  the  said  linens ;  but  they  were 
given  to  suppose,  and  did  suppose,  that  the  respondents  intended 
to  press  against  the  appellants  a  claim  for  not  proceeding  in  the 
voyage  of  the  ship  Egcria,  to  Russioy  on  the  ground  that  the  same 
was  unnecessarily  broken  up  at  Copenhagen,  &c.  They  admit, 
that,  on  the  26th  April,  1821,  their  counsel  wrote  a  note  to  the 
respondents'  counsel,  stating  that  they  were  instructed  by  the  af>- 
pellants,  to  ask  of  the  respondents  a  statement,  in  writing,  of  their 
claim,  and  that,  being  anxious  to  avoid  litigation,  they  instructed 
their  counsel  to  offer  the  respondents'  counsel,  to  pay  one  third  of 
the  proceeds  of  the  linens,  without  any  deduction  for  commissions, 
and  which  offer  was  accordingly  made ;  but  that  the  appellants' 
counsel,  at  the  same  time,  expressly  insisted,  that  the  appellants 
were  discharged  from  all  liability  to  the  said  claim,  by  the  lapse  of 
time,  and  by  virtue  of  the  statute  of  limitations ;  and  that  the 
offer  was  made  under  a  reservation  of  their  right  to  avail  them- 
selves of  the  statute,  in  their  defence  against  the  claim,  in  case 
the  offer  should  be  refused. 

And  they  expressly  denied,  that  they  had,  at  any  time,  within 
six  years  before  filing  the  bill,  in  any  manner,  made  any  offer, 
promise,  or  admission,  express  or  implied,  to  the  respondents,  or 
any  other  person  interested,  in  relation  to  *the  said  linens,  or  the 
proceeds  thereof,  except  as  above  set  forth. 

The  cause  was  heard  on  the  pleadings ;  and  the  chancellor,  on 
the  11th  o{  December^  1821,  made  a  decretal  order,  "  that  the  said 
plea,  and  the  answer  accompanying  the  same,  be  overruled ;  and 
that  the  defendants  put  in  a  full  and  perfect  answer  to  the  bill, 
within  four  weeks,"  &c.  And  from  this  decree,  an  appeal  was 
entered  to  this  court. 

The  Chancellor  assigned  his  reasons  for  the  decree,  for  which 
see  5  Johns,  Ch,  Rep.  522.  S.  C. 

R,  SedgitncJc,  for  the  appellants,  contended,  1.  That  this  case 
did  not  come  within  the  exception  in  the  statute  of  limitations, 
(I  N.  R.  L.  184.  sees.  24.  ch.  183.  s.  5.)  (a)  of  actions  concern- 
ing the  trade  of  merchandise,  between  merchant  and  merchant, 
their  factors  or  servants  :  and  such,  afler  a  very  full  examination 
of  the  cases,  was  the  opinion  of  the  chancellor  in  the  court  below 
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2.  Can  this,  theii,  be  regarded  as  a  trusty  and  so  forming  au  im-  IN  ERROR 
plied  exception  to  the  statute  ?  Though  the  term  trust  is  not  to 
be  taken  in  too  broad  a  sense ;  yet,  there  are  many  trusts  which 
clearly  fall  within  the  statute ;  thus,  loans  of  money  or  goods,  and 
Dailments  of  various  kinds,  are  trusts.  The  case  of  Godfrey  v. 
Saunders  (3  ffiUoriy  94.)  was  a  suit  at  law,  and  the  question, 
whether  it  was  such  a  trust  as  did  not  come  within  the  statute, 
could,  not  arise ;  so,  the  case  of  Stiles  v.  Donaldson  (2  Dallas, 
264.)  has  no  relation  to  a  trust,  properly  speaking,  but  is  appli* 
cable  merely  to  the  first  point,  whether  it  was  an  action  concern- 
ing trade  of  merchandise,  between  merchant  and  merchant.  In 
equity,  the  statute  of  limitations  does  not  apply  to  an  express  or 
direct  trust;  (I  Madd.  Ch.  366,  366.  3  Johns.  Ch.  Rep.  216.) 
though  the  Court  of  Chancery  may  adopt  and  apply  it  to  equitable 
demands,  in  cases  analogous  to  those  in  which  it  is  applied  at  law. 
(2  Maid.  Ch.  244.  10  Fesey,  466,  467.)  Length  of  time  may 
be  pleaded  to  implied  trusts.  (17  Vesey,  96,  97.)  Where  the 
statute  of  limitations  might  be  pleaded  to  an  action  at  law,  it  is  a 
good  bar  in  equity.  The  case  of  Martin  v.  Delboe  (1  Mod.  70. 
S.  C.  1  Vent.  90.)  shows  that  the  present  case  is  not  a  trust.  (2 
Mjd.  311,  312.     6  Vesey,  *580.  585.     15  Vesey,  198.  205.  209. 

2  Atk.  610.)  Executors  and  administrators  are  trustees,  yet  the 
statute  of  limitations  applies  to  them.  (Leigh  v.  Thomson,  I 
Barnw.  fy  A'd.  Rep,  625.)  But  in  case  of  a  legacy,  for  which 
the  legatee  cannot  sue  at  law,  the  doctrine  as  to  trusts  applies, 
and  this  marks  the  distinction.  For  where  there  is  a  remedy  at 
law,  the  statute  may  be  pleaded. 

The  counsel  also  cited  and  commented  on  the  following  author- 
ities :  I  Eju.  Cases  Abr.  304.  tit.  Limitations,  A.  4  Bac.  Abr. 
473.  tit.  Limitation  of  Aztiom,  D.  2.  3  Johns.  Ch.  Rep.  190. 
1  Merivale^s  Rep.  495.     3  Johns.   Cases,  334.     Prec.  in  Ch.  518. 

3  Mass.  Rep.  201.  1  Taunt.  571.  12  Mod.  444.  1  Bl.  Rep. 
453.  5  Bmney,  573.  11  Johns.  Rep.  146.  15  Johns.  Rep.  511. 
8  Cranch,12.  1  Sergt.  fy  Ratvles*  Rep.  179.  11  Mass.  Rep. 
452.     13  Johns.  Rep.  238.     3  Camp.  N.  P.  Rep.  33. 

G.  GriJ/inj  contra,  made  the  following  points.  1.  That  this 
was  an  action  concerning  the  trade  of  merchandise,  between  mer- 
chant and  merchant,  their  factors  and  servants,  and  excepted  from 
the  operation  of  the  statute  of  limitations. 

2.  That  the  appellants  are  trustees,  and  their  claim  relates  to 
the  execution  of  a  trust,  and,  therefore,  not  within  the  statute. 

3.  That  the  answer  accompanying  the  plea  denies  that  any  de- 
mand was  made  on  the  appellants,  until  just  before  the  respond- 
ents filed  their  bill ;  and,  no  cause  of  action  accruing  until  a 
demand  was  made,  the  statute  did  not,  until  that  time,  begin  to  run. 

4.  Tha  answer  of  the  appellants  virtually  acknowledges,  that 
the  claim  made  and  stated  in  the  bill,  is  a  subsisting  and  unsat- 
isfied demand,  and  so  avoids  and  defeats  the  operation  of  the  plea. 

5.  That  the  answer  did  not  fully  and  particularly  deny  the 
charges  made  in  the  bill^  forming  an  equitable  bar  to  the  operation 
of  the  statute ;  and  was,  in  other  respects,  insufficient. 
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Uf  EZROM,      He  said,  that  it  was  not  necessary  to  enlarge  on  the  first  point, 
'  ALBANY,     which  might  be  considered  as  qaestionable,  being  embsirra^aed 
with  so  many  conflicting  decii^ions* 

*As  to  the  other  points,  he  cited  and  commented  on  the  follow* 
ing  authorities:  Mitf.  PL  221.  3  Jokm.  Ck.  Cases,  216.  1 
Fonbl.  EqiL  330.  note.  3  P.  JVms.  143.  2  P.  Wms.  144.  9 
Mod.  Rep.  32.  1  Bro.  C.  C.  554.  3  Johm.  Ch.  Rep,  190.  1 
Meriv.  Rep.  495.  Prevost  v.  Gratz,  6  Wheat.  Rep,  481.  2  Sch. 
if  Lefr.  633.  15  Viner's  Abr.  tit  Limkaiian,  E.  2  Freeman's 
Rep.  156.     2  Fentrisy  345.     Bunb.  Rep.  213. 

There  never  was,  probably,  a  case  like  the  present.  The  ap- 
pellants on  the  record,  and  on  oath,  admit  that  they  owe  the  respond* 
ents  the  money,  and  that  it  has  never  been  paid.  The  spirity  surely, 
of  the  statute,  can  never  be  made  to  extend  to  such  a  case.  (4 
East,  599.  604.  note.  16  East,  419.  1  Dick.  Rep,  153.  7 
Taunt.  612.) 

J.  O.  Hoffman,  in  reply,  said,  that  every  plea  of  the  statute  of 
limitations  does,  in  effect,  suppose  the  existence  of  a  debt;  but  it 
shows,  that  by  the  statute,  the  plaintifTs  remedy  is  gone.     If  the 
doctrine  which  is  contended  for,  that  the  appellants  are  trustees^ 
and,  therefore,  the  statute  does  not  apply,  be  well  founded,  then, 
there  is  hardly  any  transaction  between  man  and  man  which  does 
not  come  within  its  scope.  Every  man,  in  his  deaUngs  with  another, 
is,  in  some  sort,  a  '^  factor  or  agent."     But  is  a  factor  or  agent 
such  a  trustee,  that  he  is  not  to  be  affected  by  the  statute  ?     In 
Sturt  V.  Mellish,  (2  Atk.  610.  612.)  a  case  not  noticed  by   the 
chancellor.  Lord  Hardwicke  decides  this  very  question.     He  says, 
'^  I  agree,  if  it  is  a  trust,  it  would  not  be  within  the  statute  ;  but 
there  is  no  color  to  call  it  so  here ;  for  a  trust  is,  where  there  is 
such  a  confidence  between  the  parties,  that  no  action  at  law  will 
lie,  but  is  merely  a  case  for  the  consideration  of  this  court ;  and 
every  bailment  might  as  well  be  said  to  be  a  trust  as  this.''    To 
this  authority  is  opposed  a  short  note  of  a  case  in  the  Exchequer, 
from  Bunbury*s  reports,  a  book  of  no  authority.     No  doubt,  in  cases 
of  pure  trusts,  which  are  the  creatures  of  a  court  of  equity,  and 
where  there  is  no  action  at  law,  the  statute  does  not  apply.     The 
action  of  account  is  expressly  mentioned  in  the  statute  ;  and  that 
is  an  action  which  lies  against  a  factor  or  agent.     So  assumpsit 
[  *  582         lies,  in  most  cases,  *where  there  is  a  promise  to  account.     Tliough 
the  statute  may  not,  in  terms,  apply  ta*a  court  of  equity ;  yet,  it 
has  been  virtually  adopted  in  chancery,  and  courts  of  equity  con- 
sider themselves  bound,  in  obedience  to  the  statute,  to  consider 
equitable  rights,  in  all  analogous  cases,  as  bound  by  the  same  lim- 
itation. 

Spencer,  Ch.  J.     The  questions  raised  on  the  argument,  are . 

1.  Whether  this  is  a  case  coming  within  the  exception  in  the 
statute,  as  concerning  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  servants. 

2.  Whether  the  appellants  are  trustees ;  and  whether  the  claim 
upon  them  relates  to  the  execution  of  the  trust ;  and,  therefuffi 
not  within  the  statute. 
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3.  From  what  time  the  statoite  begins  to  run  ;  whether  from  the  JDi  ERROR. 
demand  of  payment,  in  1821,  or  from  the  time  the  sales  were  com- 
pleted, and  the  rendering  the  account  thereof,  on  the  8th  of  July, 
1814. 

4.  Whether  the  answer  admits  the  claim  to  be  subsisting  and 
unsatisfied,  and  thereby  defeats  the  operation  of  the  statute. 

1 .  The  chancellor  has  examined  the  first  question  very  elabo- 
rately, and  his  conclusion  upon  the  whole  is,  that  assuming  the 
case  before  him  to  be  one  that  concerned  the  trade  of  merchan- 
dise between  merchant  and  merchant,  the  statute  was  well  pleaded, 
and  the  case  does  not  fall  within  the  exception.  In  the  case  of 
Ramchander  v.  Hammond  (2  Johns,  Rep,  200.)  the  Supreme  Court 
decided,  that  although  there  was  a  verbal  diflference  between  our 
statute  of  limitations  and  the  statute  of  James  I.,  yet  that  our 
statute,  in  a  case  concerning  the  trade  of  merchandise  between 
merchant  and  merchant,  must  be  confined  to  actions  on  open  or 
current  accounts,  and  that  the  exception  did  not  extend  to  ac- 
counts stated.  That  case  did  not  call  for  a  decision  of  the  ques- 
tion, whetlier  the  exception  did,  or  did  not,  embrace  a  case,  where 
the  items  were  all  on  one  side.  Whether  the  statute  is  at  all  ap- 
plicable to  a  case  of  mutual  dealing  and  mutual  credits  between 
merchant  and  merchant,  is  a  question  not  now  necessary  to  be 
'  decided,  ^because,  the  present  is  not  a  case  of  that  kind.  On 
the  part  of  the  respondents,  there  is  no  account  at  all.  This  is  a 
case  of  an  account  merely  on  the  part  of  the  appellants  ;  there  is 
no  selling  or  trading ;  it  is  a  case  of  a  joint  purchase  of  goods,  where 
one  of  the  purchasers  takes  the  whole  goods,  and  is  to  account 
for  one  third  of  the  proceeds.  In  such  a  case,  where  the  items 
of  an  account  are  all  on  one  side,  in  my  judgment,  it  is  not  with- 
in the  reason  or  principle  of  the  exception,  which  must  have  in- 
tended open  and  current  accounts,  where  *here  was  mutual  deal- 
ing and  mutual  credits.  I  should  very  mue3\  doubt,  too,  whether 
an  insurance  company,  whose  institution  itf  with  vfery  different 
views  and  ends,  could  be  considered  as  a  merchant.  I  concur^ 
therefore,  on  this  point,  and  for  the  reasons  I  have  sthted,  in  the 
result  to  which  the  chancellor  came,  that  the  statute  is  well  pleaded. 

2.  Is  the  claim  to  be  considered  a  trust,  and  are  the  appellants 
to  be  regarded  as  trustees  ? 

If  it  be  a  trust,  and  if  the  appellants  are  to  be  regarded  as  trustees, 
the  conclusion  is  certain,  that  the  statute  is  no  bar.  When  I  say 
trust,  I  must  be  understood  as  using  the  term  in  its  technical  and 
t^al  sense.  It  is  to  be  observed,  that,  strictly  speaking,  the  statute 
of  limitations  does  not  apply  to  a  court  of  equity.  That  court 
has  adopted  it  as  a  fit  and  convenient  rule,  but  with  its  own  restric- 
tions, which  are,  that  in  cases  of  fraud  and  trust,  it  shall  not  apply. 
The  chancellor,  in  Decouche  v.  Savetier,  (3  Johns.  Ch.  Rep.  215.) 
has  gone  fully  into  the  subject,  and  has  shown,  what  indeed  could 
not  have  been  denied,  that  the  statute  affords  no  bar  in  case  of  a  trust. 

The  cases  cited  by  the  chancellor  (^Godfrey  v.  Saunders,  3 
Wilson^  94.  and  Stilts  v.  Donaldson,  2  Dallas,  264.)  were  not 
decided  upon  the  principle  of  a  trust,  but  they  turned  exclusi'^ely 
upon  the  question,  whether  the  accounts  claimf,d  in  the  one  case, 
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iN  ERROR  and  set  off  in  the  other,  were  barred  by  the  statute  of  limitations 
on  the  exception  in  the  statute,  of  accounts  between  merchant  anc 
merchant.     If  they  are  entitled  to  any  weight,  it  is  on  the  poini 
already  discussed.     In  the  broadest  sense,  any  confidence  reposeo 
by  one  man  in  another,  is  a  trust;  but  we  cannot  admit  this  *jis  a 
criterion  of  trusts  cognizable  in  equity.     If  one  lends  another  a 
sum  of  money,  there  is  a  confidence  reposed,  that  it  will  be  faithfully 
restored.     So,  if  one  man  deposit  with   another  his  goods  and 
chattels  to  keep  for  him,  and  to  be  restored  whenever  they  are  re- 
quired, this  is  a  species  of  trust  and  confidence.     The  instances  of 
such  trusts  might  be  multipHed  to  a  great  extent.     In  the  case  of 
&uri  V.  McUish^  (2  Atk.  610.)  Lord  Harduickcy  after  stating,  that 
if  the  case  before  him  was  a  trust,  it  would  not  be  within  the 
statute  of  limitations,  observed,  there  was  no  color  to  call  it  a 
trust,  for  a  trust,  he  said,  is  where  there  is  such  a  confidence  be- 
tween parties,  that  no  cxiion  at  law  will  Kcy  but  was  merely  a  case 
for  the  consideration  of  that  court ;  and,  he  added,  every  bailment 
might  as  well  be  said  to  be  a  trust  as  that     The  circumstance  on 
which  the  plaintiff,  in  that  case,  relied,  to  make  tiie  case  a  trust, 
was,  that  he  had  executed  to  one  Villa  Realy  to  whom  he  was  in- 
debted, a  letter  of  attorney,  to  recover  certain  sums  of  money  due 
to  him  ;  and  the  bill  was  for  an  account  with  respect  to  these  de- 
mands received  by  ViUa  Real.     This  decision  is  directly  opposed 
to  the  case  of  Sir  E.  Heathy  and  Henley  and  others,  (1  Eq.  Cos, 
Abr.  303.  and  3  CA.  Rep.  and  1  Ch.  Cas.  21,)  which  was  the  case 
of  a  bill  exhibited  against  the  prothonotaries  of  the  K.  B.  to  have 
an  account  of  the  money  received  by  them,  by  an  implied  trust, 
virtiUe  officii,  to  which  the  statute  of  limitations  was  pleaded,  and 
the  plea  was  overruled.    There  is  another  view  of.this  case,  which, 
I  think,  must  be  decisive.     I  perceive  nothing  which  prevented  the 
respondents  from  having  a  perfect  and  complete  remedy  at  law. 
They  had  received  the  account  of  sales  long  anterior  to  the  filing 
their  bill,  and  the  only  objectionable  charges,  were  the  commissions 
and  insurance.     There  were  no  perplexed  or  involved  dealings  to 
be  examined  into,  and  the  items  objected  to,  were  matters  of  legal 
inquiry.     I  am  aware,  that  courts  of  equity  do  take  cognizance  of 
matters  of  account,  but  not  as  upon  a  trust.     They  do  so,  because 
it  is  supposed,  that  courts  of  law  could  not  give  so  complete  a 
remedy  as  courts  of  equity  ;  and,  by  degrees,  they  have  assumed  a 
concurrent  jurisdiction.     The  same  relief  is  given  at  law,  in  the 
action  of  account,  as  under  a  bill  in  equity.     *The  delay  at  law 
has  transferred  a  very  considerable  portion  of  this  jurisdiction  to 
courts  of  equity.     One  of  the  grounds  of  this  assumed  jurisdiction, 
of  which  I  do  not  complain,  is,  that  a  discovery  is,  also,  necessary, 
and  that,  having  once  acquired  jurisdiction,  for  the  purpose  of  dis- 
coverv,  the  court  would   entertain   the   suit  for  relief,     j^n'^ther 
grouml  is,  that  when  the  remedy  at  law  is  doubtfiil  or  difficult, 
equJtv  ^^^:l  take  cognizance.     But  when  no  discovery  is  necessary, 
and  there  is  no  doubt  as  to  the  remedy  at  law,  I  cannot  think,  that 
it  is  a  case  for  a  court  of  equity  ;  and,  I  have  no  doubt,  had  the 
objection  been  made  in  this  case,  the  chancellor  would  have  dis- 
missed the  bill.     All,  however,  I  mean  to  deduce  from  this  consid- 
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eration  is,  that  it  is  impossible,  in  a  case  like  this,  where  there  was  m  error. 
ample  remedy  4kt  law,  that  the  change  of  the /onim  should  produce 
such  a  change  in  the  rights  of  a  party  ;  for,  beyond  all  doubt,  had 
the  respondents  sued  at  law,  the  appellants  could  have  pleaded  the 
statute  ;  whether  successfully  or  not,  remains  to  be  considered.  I 
have,  therefore,  no  hesitation  in  saying,  that  in  a  case  where  there 
is  a  concurrent  jurisdiction  in  the  courts  of  common  law  and  of 
equity,  the  rule  must  be  the  same,  and  the  statute  of  limitations 
may  be  pleaded  with  the  same  effect  in  the  one  court  as  the  other. 
In  cases  of  trusts  and  fraud,  peculiarly,  appropriately,  and  exclu- 
sively the  objects  of  equity  jurisdiction,  according  to  the  established 
doctrine,  the  statute  cannot  be  pleaded.  I  forbear  to  enforce  the 
opinion  I  have  formed,  by  attempting  to  show  the  impropriety  of  a 
different  rule,  for  I  ttiink  it  must  be  obvious,  as  applied  in  the 
different  courts,  in  a  case  of  concurrent  jurisdiction ; .  and  my  con- 
clusion is,  that  this  is  not  such  a  trust,  as  to  preclude  the  plea  of 
the  statute  of  limitations. 

3.  The  third  point  gives  rise  to  the  question,  whether  a  demand 
of  payment  was  necessary  prior  to  the  institution  of  a  suit,  and 
whether  the  right  of  action  then  first  accrued.  It  cannot  be  doubted, 
that  when  the  right  of  action  became  perfect,  from  that  period  the 
statute  began  to  run. 

As  has  been  already  stated,  the  bill  charges,  that  on  or  about  the 
first  of  June,  1814,  the  respondents  presented  to  the  appellants  an 
order  firom  Dickinson,  and  demanded  the  *equal  third  part  of  the 
linens,  or,  if  sold,  the  third  part  of  the  proceeds  thereof;  that  the 
appellants  admitted  they  had  sold  the  linens,  and  in  a  few  weeks 
after  the  presentment  of  the  order,  the  appellants  rendered  an  ac- 
count of  the  sales,  a  copy  of  which  makes  part  of  the  case.  These 
allegations  are  not  denied  in  the  answer  accompanying  the  plea, 
and  must,  therefore,  certainly,  as  regards  the  respondents,  if  not  as 
regards  the  appellants,  be  taken  to  be  true.  The  answer  denies 
any  accounting  within  six  years  prior  to  filing  the  bill,  which  was  on 
the  23d  of  June,  1821,  and  virtually  admits  rendering  the  account 
as  alleged.  This  demand  of  the  goods,  or  the  proceeds,  (the  goods 
having  been  sold,)  if  even  a  demand  was  necessary,  gave  the  re- 
spondents a  complete  right  of  action;  (1  Taunt.  511.  2  Taunt.  323.) 
and  from  that  time  the  statute  began  to  run ;  and  this  was  more 
than  six  years  prior  to  filing  the  biU. 

4.  The  fourth  point  is,  whether  the  answer  admits  the  claim  to 
be  subsisting,  and  unsatisfied,  and  thereby  defeats  the  operation  of 
the  statute.  In  April,  1821,  the  appellants,  through  their  counsel, 
ofiered  the  respondents'  counsel,  to  pay  them  one  third  of  the 
proceeds  of  the  linens,  without  deducting  therefrom  (or,  in  other 
words,  giving  up)  the  charge  for  commissions,  explicitly  stating, 
however,  at  the  same  time,  that  they  were  dischieurged  from  all 
liability  by  virtue  of  the  statute,  and  that  they  reserved  a  right  to 
avail  themselves  of  the  statute  in  their  defence,  if  the  offer  was 
refused.  Now,  the  question  is,  whether  the  admission  of  the 
existence  of  tlie  debt,  and  that  it  had  never  been  paid,  under  the 
circumstances  of  the  case,  is  a  waiver  of  the  statute.  After  a  re- 
view of  the  cases  upon  this  subject,  and  particularly  those  decided 
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IN  MUROSL  in  the  Supreme  Court,  I  am<^  opinion,  that  the  distinct  admission 
in  the  answer,  that  the  appelhnts  never  were  called  upon  l^  the 
respondents  to  pay  or  account  for  the  proceeds  of  the  linen,  and 
that  they  had  no  reason  to  suppose  that  the  respondents  would 
have  accepted  the  proceeds,  together  with  the  <^r  of  payment,  by 
the  appellants,  in  1821,  renders  them  liaMe  to  pay  the  respondents, 
and  defeats  the  operation  of  die  statute.  In  the  case  of  Sand^  v 
Gehton^,  (IS  Johns.  Rep.  51 1.)  I  delivered  the  opinion  of  the  court, 
and,  as  the  case  shows,  cenHsnded  successfully  ^against  the  cor- 
rectness of  many  of  the  cases,  upon  the  construction  of  the  statute, 
decided  in  fVestndtuier  Hall.  It  was  my  anxious  desire  to  rescue 
the  statute  from  decisions  which  were  pressed  upon  us,  but  which 
were  not  binding  further  than  they  comported  with  a  just  and 
sound  interpretation  of  the  statute.  I  considered  the  statute  of 
limitations  as  the  law  of  the  land,  and  intended  as  a  shield  against 
stale  and  dormant  demands,  founded  on  the  probability  that,  after 
the  lapse  of  tune  limited  by  the  statute,  the  party  may  have  lost 
the  evidence  necessary  to  his  defence.  And,  in  that  case,  I  ob- 
served, that  I  was  ^'  bound,  by  authority,  to  consider  the  acknowl- 
edgment of  the  existence  of  the  debt  within  six  years  before  the  suit 
brought,  as  evidence  of  a  promise  to  pay  the  debt."  In  the  case 
of  Sands  v.  Gelsiony  the  whole  amount  of  the  defendant's  admission 
was,  that  the  plaintiff  had  never  received  what  he  claimed  as  a  debt, 
and  that  if  the  defendant  believed  he  had  a  claim  in  law  or  equitjr, 
he  would  submit  the  matter  to  reference,  or  compromise  it ;  bm 
that,  in  his  opinumy  the  plaintiff  had  no  such  claim,  and  he  was  no! 
entitled  to  it  in  law  or  equity,  and  therefore  he  would  neither  sub- 
mit nor  compromise.  The  court  were  unanimously  of  opinion; 
that  this  was  not  such  an  acknowledgment  of  the  existence  of  a 
debt,  as  to  authorize  an  inference  that  the  defendant  had  promised 
to  pay  it  within  six  years;  because  the  defendant  denied  his 
liability,  and  denied  the  justice  of  the  debt,  either  in  law  or  equity ; 
and  I  concluded  my  opinion  in  that  case,  by  observing,  "that, 
though,  indeed,  the  defendant  may  admit,  that  what  the  plaintiff 
claims  as  a  dd>t  has  never  been  paid,  if  he  protests  against  his 
liability,  it  would  be  an  outrage  on  common  sense  to  infer  a  prom- 
ise to  pay,  in  the  face  of  his  denial  of  his  liability  to  pay."  But 
how  stands  this  case  ?  .  The  appellants,  after  six  years,  offer  to  pay 
the  whole  demand^  except  the  charge  for  insurance  and  interest. 
To  be  sure,  they  accompany  that  offer,  with  an  assertion,  not  that 
they  did  not  owe  the  debt,  or  that  it  ever  had  been  paid,  or  deny- 
ing the  justice  of  the  claim,  but  that  if  the  oflfer  was  not  accepted, 
they  would  rely  on  the  statute  of  limitations.  It  wiH,  at  once,  be 
seen,  there  is  a  total  dissimilitude  between  this  case  and  that  of 
Sands  v.  ^Gelstnuy  and  of  Lawrence  v.  Hopkins,  (13  Johns.  Rep. 
288.)  and  Danforth  v.  Culver,  (11  Johns,  itep.  146.)  In  none  of 
those  cases  was  the  existence  or  justice  of  the  debt  admitted ;  on 
the  contrary,  they  were  denied.  The  case  of  Bryan  v.  Horseman 
(4  East,  599.)  bears  strong  analogy  t6  the  case  before  us.  It  was 
proved,  there,  that  the  defendant  said,  "  I  do  not  consider  myself 
as  owing  Mr.  Bryan  a  farthing,  it  being  more  than  six  years  since 
I  contracted.     I  have  had  the  wheat,  I  acknowledge,  and  I  have 
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paid  some  part  of  it ;  and  26  pounds  remains  due."  Lord  Elkn*  m  ermojl 
oorTugh  said,  tliey  had  looked  into  all  the  authorities,  and  whatever 
tlieir  opinion  might  have  been,  had  the  question  been  new,  yet,  after 
the  long  train  of  decisions,  it  was  necessary  to  abide  by  the  con- 
struction which  had  been  put  upon  it,  in  conformity  with  which,  they 
thought  themselves  bound  to  hold,  that  what  was  said  by  the  de- 
fendant was  a  sufficient  acknowledgment  of  the  preexisting  debt  to 
create  an  assumpsit^  so  as  to  take  the  case  out  of  the  statute.  In 
Lcaper  v.  Tattony  (16  Easty  419.)  it  was  proved,  that  the  defend- 
ant, when  applied  to  for  payment,  said,  '<  he  had  been  liable,  but 
was  not  liable  then,  because  the  bill  was  out  of  date ;  the  wit- 
ness told  him,  the  plaintiff  would  take  the  money  by  instalments ; 
the  defendant  said,  he  would  not  pay  it ;  it  was  not  in  his  power  to 
pay  it."  Lord  EUenborough  said,  that,  as  the  limitation  of  the 
statute  is  only  a  presumptive  payment,  if  his  own  acknowledgment, 
that  he  has  not  paid  it,  be  shown,  it  does  away  the  statute.  Bayley, 
Justice,  said,  acknowledging  his  acceptance,  and  that  he  has  not 
paid  it,  created  a  debt.  Many  other  oases,  some  of  which,  I  admit, 
push  the  subject  to  an  unreasonable  and  extravagant  length,  might 
be  cited,  where  the  slightest  acknowledgment,  or  even  writing  an 
equivocal  letter,  have  been  held  to  take  the  case  out  of  tlie  statute. 
In  Coltman  v.  Marshy  (3  Taunt.  380.)  the  proof  was,  that  the 
defendant  said,  '*  I  owe  you  not  a  farthing,  for  it  is  more  than  six 
years  since."  The  court  held,  very  correctly,  that  it  was  no  evi- 
dence of  a  new  promise.  In  the  case  of  Rowcroft  v.  Lomas,  (4 
Slaule  ^  Selw.  457.)  which  was  commented  upon  in  Sands  v. 
Gelston,  the  defendant  was  sued  on  an  accountable  receipt,  and  it 
was  proved,  that  when  it  *wras  shown  him,  and  he  was  asked  if  he 
knew  any  thing  of  it ;  he  said  he  knew  all  about  it :  it  was  not 
worth  a  penny,  and  he  should  never  pay  it.  He  admitted  his 
signature,  and  that  he  had  never  paid  it,  and  never  would,  and 
added,  besides,  it  is  out  of  date,  and  no  law  shall  make  me  pay  it. 
Lord  EUenborovghf  in  delivering  the  opinion  of  the  court,  that  this 
did  not  take  the  case  out  of  the  statute,  distinguishes,  with  great 
force,  between  that  case  and  Bryan  and  Horseman.  The  c^ses, 
he  said,  have  determined,  that  a  debt,  the  existence  of  which  is 
extinct  through  lapse  of  time,  may  be  revived,  by  an  acknowledg- 
ment, that  it  is  unsatisfied ;  but  there  must  first  be  an  acknowledg- 
ment that  it  ever  existed.  Almost  all  the  cases,  he  observed,  upcjn 
this  subject,  go  upon  the  same  ground  as  Bryan  and  Horseman^ 
where  the  defendant  stood  upon  the  statute,  it  being  more  than 
six  years  since  he  contracted ;  but,  in  the  same  breath,  acknowl- 
edged he  had  had  the  wheat,  and  h^d  paid  only  in  part  for  it,  and 
that  part  remained  due.  Every  thing,  he  said,  which  the  defend- 
ant then  alleged,  went  to  admit,  in  distinct  language,  the  original 
foundation  of  the  debt ;  only  as  to  some  part  of  it  he  stood  upon 
the  statute,  on  account  of  the  lapse  of  time,  the  presumption  arising 
frcHn  which  was  rebutted,  by  his  admission  that  a  part  was  unpaid. 
Bayhy^  Justice,  in  commenting  on  the  case  of  Bryan  and  Horse- 
man,  said,  that  the  defendant  relied  on  the  statute  of  limitations, 
but,  in  the  same  breath,  admitted  that  26  pounds  were  due; 
therefore,  he  had  taken  a  wTong  view  of  the  statute,  becauso  the 
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/A  ERROR,  statute  was  not  intended  to  protect  a  party  from  a  debt  acknowl* 
edged  to  be  existing,  but  only  where  the  presumption  arising  from 
the  lapse  of  time  is,  that  it  never  did  exi«t,  or,  if  it  did,  that  it  has 
been  discharged  ;  therefore,  he  says,  when  the  defendant,  in  that 
case,  admitted  the  debt,  he  admitted  that  this  was  a  case,  to  which 
the  statute,  according  to  its  spirit,  did  not  apply.  In  the  case  of 
MounUtephcn  and  others  v.  Brooke  and  others,  (3  Bamw.  fy  Aid. 
141.)  the  defendant  was  a  party  to  a  covenant  in  a  deed  to  a  tliird 
person,  which  recited,  within  six  years,  the  debt  to  be  outstanding 
and  unsatisfied.  Abbott,  Ch.  J.,  said,  the  statute  was  passed  to 
protect  persons  who  were  supposed  to  have  paid  the  debt,  but  to 
have  lost  the  evidence  of  such  payment;  •here,  however,  (he  ob- 
served,) there  is  no  such  thing,  for  therfe  is  a  solemn  acknowledg- 
ment of  the  existence  of  the  debt  within  the  six  years,  the  Ic^ 
effect  of  which  is,  to  raise,  of  itself,  a  promise  to  pay  the  debt ; 
and  when  we  consider  that  a  court  of  equity  is  not  bound  by  the 
statute,  but  have  adopted  it  from  analogy,  and  as  a  reasonable 
rule,  this  reasoning  appears  to  me  forcible  and  conclusive,  and  it 
directly  applies  to  this  case.  Indeed,  the  case  before  us  is  a  much 
stronger  one,  for  the  appellants  have  never  asserted,  that  they  did 
not  owe  the  debt  according  to  the  account  rendered,  or  that  a 
cent  of  it  had  been  paid  ;  but  they  distinctly  admit  the  justice  and 
existence  of  the  debt,  and  offer  to  pay  it,  and  even  to  deduct  the 
commissions  which  they  had  charged.  In  such  a  case,  it  is  impos- 
sible to  consider  the  statute  as  a  bar,  consistent  with  all  the  cases 
on  the  subject ;  and  my  conclusion  is,  that  the  decree  ought  to  he 
affirmed. 


^♦591] 


Platt,  J.,  and  Woodworth,  J.,  concurred. 

ViELiE,  Senator.  The  first  question  which  arises  in  this  cause 
is,  whether  it  is  a  case  coming  within  the  exception  to  the  fifth 
section  of  the  statute  of  limitations,  made  in  favor  of  "  actions  which 
concern  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  servants." 

In  the  consideration  of  this  question,  it  is  important  to  inquire 
how  far  the  mutuality  of  the  accounts  between  the  parties,  or  the 
necessity  of  an  account  current,  as  distinct  from  a  specific  sale  of 
merchandise  between  merchant  and  merchant,  is  material  to 
entitle  the  party  to  the  benefit  of  the  exception.  The  decisions 
in  the  English  courts  on  the  statute  21  James  I.  (ch.  16.  sec.  3.) 
are,  in  some  measure,  various,  and  many  of  them  are,  to  my  mind, 
very  unsatisfactory.  The  only  authority  requiring  the  demands  to 
be  mutual,  which  I  have  been  able  to  find,  is  a  dictum  of  Denisim, 
J.,  in  Cotes  v.  Harris,  {BuUer^s  N.  P.  149.)  I  say  a  dictum,  because, 
by  the  loose  and  uncertain  report  of  that  case,  it  does  not  appear 
to  have  concerned  the  trade  of  merchandise  between  merchant 
and  merchant ;  and  although  Denison,  J.,  is  made  to  say,"  that  the 
clause  in  the  statute  of  *limitations  extended  only  to  cases  where 
there  were  mutual  accounts,  and  reciprocal  demands  between 
two  persons,"  he  also  says,  **  but  if  there  were  only  a  demand  by 
A,f  against  B,,  in  the  common  way  of  business,  as  bv  a  tradesman 
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•o  his  customer,  that  cannot  be  called  merchants'  accounts."  in  error 
Prom  this,  I  think  it  is  fairly  to  be  inferred,  that  the  case  was  of 
the  latter  kind,  that  of  a  tradesman  against  his  customer.  And  this 
appears  more  probable  from  what  Lord  Kenyan^  who  furnished  the 
report  of  this  case,  says,  in  Cranch  v.  Kirknum^  {Peake^s  N.  P.  1^1.) 

He  there  uses  the  case  as  authority  for  extending  the  benefit  of 
tlic  exception  to  other  persons  than  merchants;  for,  in  the  very 
case  then  under  consideration,  and  to  which  he  applies  the  author- 
ity of  lienisony  J.,  he  overrules  the  objection,  that  the  exception 
extends  to  no  other  description  of  persons  than  merchants. 

If  my  view  of  these  cases  be  correct,  it  does  not  very  satisfacto- 
rily appear,  that  the  rule  requiring  the  accounts  to  be  mutual,  has 
ever  been  adopted  in  England,  in  relation  to  a  case  concerning 
merchants'  accounts. 

But  if  such  a  rule  prevailed  there,  it  may  well  be  doubted 
whether  it  can  properly  be  applied  to  cases  arising  under  our 
statute.  By  the  statute  of  James,  ^*  such  accounts  as  concern  the 
tcade  of  merchandise,"  &c.,  are  excepted  ;  and  from  this  phrase- 
ology, accounts  being  used  in  the  plural  number,  the  idea  of  the 
rule  may  naturally  have  arisen  ;  but  our  statute  excepts  all "  actions 
which  concern  the  trade  of  merchandise,"  &c. ;  and,  I  apprehend, 
an  action  brought  by  one  merchant  against  another,  to  recover 
the  value  of  fifty  bales  of  goods  sold,  as  much  concerns  the  trade 
of  merchandise,  as  if  there  had  been  a  reciprocal  interchange  of 
goods  between  them,  leaving  a  balance  of  fifty  bales  upon  one 
side  or  the  other.  And  though  the  reasons  founded  upon  public 
policy,  and  which  produced  the  exception  in  favor  of  merchants, 
may  not  operate  as  strongly  in  the  case  of  an  action  brought  by 
one  merchant  against  another  to  recover  for  a  single  bale  of  goods 
sold,  still  it  cannot  be  denied  to  be  as  much*  within  the  letter  and 
spirit  of  the  exception,  as  if  there  had  been  fifty  bales  sold.  If 
the  one  as  immediately  concerns  the  trade  of  merchandise  as  the 
other,  why  is  it  not  ^  much  within  the  exception  to  the  statute  ? 
The  amount  is  not  so  great,  but  principles  are  not  governed  by 
amount.  The  transaction  in  one  case  is  not  so  complex  as  in  the  other. 
But  was  it  the  complicated  nature  of  particular  transactions,  or  the 
exigen<:ie8  of  trade,  which,  from  its  very  nature,  and  the  multipli- 
city and  extent  of  its  concerns,  frequently  requires  a  longer  time 
to  close  its  most  simple  affairs,  than  is  required  in  the  ordinary 
afiairs  of  men,  that  induced  the  exception  to  the  statute  in  favor 
of  merchants,  not  as  a  particular  description  of  citizens,  but  as 
persons  engaged  in  the  trade  of  merchandise  ?     I  think  the  latter. 

Whether  the  cause  of  action  must  more  immediately  concern 
the  trade  of  merchandise,  or  may  be  more  remotely  related  to  it, 
is  another  question  which  arises  upon  this  branch  of  the  subject. 
And  here,  it  would  seem  to  be  a  position  founded  in  good  sense, 
and  sanctioned  by  authority,  that  the  cause  of  action  must  be  a 
direct  and  immediate  concern  of  trade,  and  that  whenever  it  is  in 
any  degree  removed,  the  benefit  of  the  exception  is  lost,  and  it 
comes  within  the  operation  of  the  statute,  so  as  to  be  barred  by  it. 
Where  a  note  is  taken  upon  the  sale  of  goods,  or  where  an  account 
ia  stated,  and  the  balance  ascertained  and  settled,  it  is  no  longer 
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Bi  ERROR,  a  concern  of  trade.  The  matter  bang  closed,  the  reasons  for  the 
exception,  arising  from  the  exigencies  of  trade,  no  longer  apply, 
and  the  cause  of  action  is  changed  ;  for  the  mere  stating  of  ao 
account,  even  though  a  note  is  not  taJLcn,  is  a  merger  of  the  origi- 
nal  cause  of  action,  and  in  that  caae  an  action  cannot  be  maic- 
tained  upon  the  implied  assumpsit  arising  from  the  delivery  of  (he 

foods,  but  the  party  must  resort  to  an  tnsimul  amputassent.  (i 
iac.  Abr.  281.  tit  AnumptU,  G.  1  Mod.  205.  2  JUod.  43,  44. 
BulUr^s  JV*  P.  129.)  And  it  may  be  worthy  of  remark,  that 
although  some  of  the  decisions  in  the  Engliih  courts  seem  to  be 
at  war  with  the  statute  itself,  and  some  of  them  are  inconsisteDt 
with  each  other,  yet  most  of  them,  where  the  statute  has  been 
allowed  to  bar  the  action,  proceed  upon  the  ground,  that  an  ao- 
count  had  been  stated  between  the  parties. 

Thus,  in  fVMer  v.  Tivilly  (2  Sound.  124..  127.  note  5.)  an 
account  had  been  stated,  and  the  argument  of  the  counsel  *t)iere 
was,  that  the  remedy  had  been  changed,  and  the  statute  applied 
to  the  new  remedy  ;  and  this  reasoning  was  adopted  by  the  court 
The  same  principle  is  recognized  by  North,  Ch.  J.,  and  iitndkttm 
and  Scroges,  Justices,  in  1  Mod.  270.  and  also  in  2  Mod.  311, 
312.     1  Mod.  70.     1  Lev.  298. 

It  is  upon  this   principle,  that  a  distinction  has   been  made 
between  accounts  that  are  open  and  current,  and  accounts  stated. 
The  former  have  been  held  to  be  within  the  exception,  while  the  lat- 
ter have  constantly  been  held  to  be  barred  by  the  statute.     {BaUan 
tine  on  Limitations j  71.) 

When  a  note,  therefore,  is  accepted  for  the  balance  of  an  ac- 
count, or  -the  account  is  stated,  and  a  balance  ascertained  and 
agreed  upon,  the  parties  voluntarily,  and  by  their  own  act,  abandon 
the  cause  of  action,  which  arose  from  and  immediately  concerned 
the  trade  of  merchandise,  and  put  the  matter  upon  the  footing  of 
all  other  demands,  for  which  an  action  of  assumpni  will  lie,  even 
against  a  factor  or  receiver ;  and  in  that  case  the  statute  becomes 
a  bar  as  in  ordinary  cases. 

At  common  law,  no  limitation  of  personal  actions  was  known. 
Co.  Lilt.  115.)  And,  but  for  the  inlerveniion  of  the  statute  un- 
ler  consideration,  every  person,  without  distinction,  might  have 

Eursued  the  legal  remedy  for  his  demands,  though  twenty  yean 
ad  elapsed.  That  right  still  remains  to  all,  unless  inhibited  by 
the  statute,  in  derogation  of  what  was  before  a  right  common  to 
all.  In  its  terms,  the  statute  restrains  the  bringing  of  certain  per- 
sonal actions  to  the  period  of  six  years  from  the  time  they  severally 
accrue;  but  from  this  restriction  are  excepted,  ''actions  that  con- 
cern the  trade  of  merchandise,  between  merchant  and  merchant, 
their  factors  or  senaais."  Every  action,  then,  that  falls  within 
this  description,  being  excepted  from  the  operation  and  effect  of 
the  statute,  must  remain  as  it  stood  before,  untrammelled  by  any 
limitation  or  fixed  period  for  its  commencement. 

If  this  be  correct,  it  is  inconceivable,  unless  through  misappre- 
hension, how  Lord  HardwicJce  (2  F&sey,  400.)  could  say,  that  it 
was  the  intention  of  the  statute  ''  to  prevent  dividing  the  account 
between  merchants,  where  it  was  a  running  account,  when, 
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perhaps,  part  might  have  begun  long  •before,  and  the  account  IN  error 
never  settled,  and  perhaps  there  might  have  been  dealings  and 
transactions  within  the  time  of  the  statute."  Or  how  Lord 
Northington^  f  2  Eden^  169.)  Lord  RosslyUy  in  Crawford  v.  LiddcU^ 
(6  Ves.  680.)  and  Sir  IVm,  Grant,  in  Barker  v.  B^irker,  (18 
yes,  286.)  could  say,  that  when  all  the  transactions  were  over 
mx  years,  the  statute  might  as  well  be  pleaded  to  merchants'  ac- 
counts as  others.  For  *'  merchants'  accounts^'  either  were  within 
the  exception  or  not,  and  if  within  the  exception,  most  manifestly 
the  six  years  had  nothing  to  do  with  them  any  more  than  any 
other  period  of  time  that  might  be  supposed.  If  not  within  the 
exception,  the  six  years  were  an  absolute  bar  in  every  case. 

Had  th3  legisldture  intended  such  a  construction,  how  very 
readily  and  naturally  would  the  words,  when  some  of  the  items  come 
within  six:  years,  have  been  inserted !  The  intention  would  then 
have  been  clear  and  palpable ;  and  the  want  of  something  of  that, 
or  a  like  in\port,  is,  to  my  mind,  the  strongest  argument  that  no 
such  thing  was  intended. 

But  when  these  cases  are  contrasted  with  that  of  Catling  v. 
Skoulding,  (6  Term  Rep.  189.)  decided  by  Lord  Kenyan,  and  the 
judges  of  the  King's  Bench,  it  would  seem,  that  between  Lords 
Northington  and  Rosslyn,  and  Sir  fVm,  Grant,  on  the  one  hand, 
and  Lord  Kenyan,  Sir  Wm,  Henry  Ashhurst,  and  Sir  Soulden  Law- 
rence,  on  the  other,  the  exception  to  the  statute  was  completely 
annihilated.  For,  in  the  latter  case,  the  Court  of  King's  Bench 
decided,  that  where  there  are  some  items  of  mutual  accounts  within 
the  six  years,  as  between  parties  not  merchants,  and  in  a  matter 
not  concerning  trade,  it  is  sufficient  to  take  the  case  out  of  the 
f  latute.  Thus,  putting  the  two  distinct  classes  of  cases  upon  the 
BVLxne  footing,  with  this  distinction,  that  in  the  one  case  it  is  put  upon 
the  rational  ground,  that  the  new  items  furnish  evidence  for  the 
jury  to  presume  an  acknowledgment  of  the  old,  and  in  the  other, 
all  are  assumed  to  be  within  the  exception,  because  there  are  some 
items  that  have  no  need  of  its  benefit. 

The  decision  of  the  Court  of  King's  Bench,  in  Catling  v.  Skoulil- 
in^,  is  directly  in  the  teeth  of  Lord  Northington,  when  he  says,  in 
martin  v.  Heathcoie,  that  the  statute  *^^  would  be  a  bar  as  to  all 
articles,  before  six  years,  in  other  accounts"  than  merchants' ; 
and  in  giving  the  opinion  of  the  courts  in  that  case,  Lord  Kenyon 
lays  down  the  rule  distinctly,  that  the  plaintiff  is  not  barred, 
though  there  has  been  no  transaction  of  any  kind  between  the 
parties  for  six  years  before  the  action  brought,  if  the  accounts  were 
between  merchant  and  merchant,  &c. ;  and  he  assigns  the  reason, 
for  then  the  case  never  was  within  the  statute.  It  is  also  worthy 
of  remark,  that  this  opinion  of  Lord  Kenyan,  though  it  may  be 
considered  in  some  measure  extrajudicial,  was  delivered  in  1795, 
long  after  all  the  cases  upon  the  subject,  (except  the  case  before 
Sir  fVm.  Grant,  master  of  the  rolls,  18  Ves.,  and  the  case  said  to 
have  been  decided  by  Lord  Rosslyn,  in  1796,)  and  upon  a  review 
of  the  cases  cited  by  the  counsel,  on  both  sides,  which  included  all 
the  cases  upon  the  subject,  except  the  equally  extrajudicial  opin- 
ion of  Lord  Hardwicke,  in  Welford  v.  Liddell^  and  that,  too,  in- 
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iJV  ERROR,  consistent  with  his  own  doctrine  fifteen^^ears  before,  and  the  case 
of  Martin  v.  Heathcotty  decided  by  Lord  Northingion,  And  it  is 
no  slight  impeachment  of  these  two  hst  cases,  that  they  were  not 
cited  on  that  occasion. 

The  opinion  of  Lord  Kenyan  not  only  received  the  sanction  of 
the  other  judges,  upon  due  consideration,  but  is  directly  supported 
by  JoneSy  Cookey  and  Berlcelyy  Justices,  in  Sandys  y.  Blodirell, 
{Jones y  401.)  and  by  Lord  Harduncke  himself,  in  the  case  referred 
to  in  19  Veseyy  180. 

This  doctrine  is  conceded  in  Godfrey  v.  Saundersy  (3  Wilson, 
94.)  and  directly  sanctioned  in  Stiles  v.  Donald sony  (2  Dallas , 
264.)  where,  though  17  years  had  elapsed  since  the  date  of  the 
last  Item  of  the  accounts,  and  no  subsequent  demand,  the  court 
were  unanimously  of  opinion  that  the  accounts  were  not  within 
the  act  of  limitations.     That  was  a  case  of  principal  and  factor. 

This  doctrine  is  shaken  only,  if  at  all,  by  the  dictum  of  Lord 
Hardwicke,  in  fVelford  v.  Liddelly  by  the  case  of  Martin  v.  Heath- 
cotey  before  Lord  Northingtony  to  which  I  have  before  referred ; 
by  the  case  of  Bridges  v.  Mxtchelly  (Gilb.  Equ.  Rep.  224.).  in 
which  it  is  said,  that,  "  if  the  account  oe  by  the  plaintiff  deserted, 
then  it  is  barred,"  but  otherwise  the  ground  of  decision  does  not 
very  clearly  appear ;  *(but,  in  another  report  of  the  same  case,  in 
Bunburyy  217,  it  is  stated,  that  twenty-four  years  had  elapsed  after 
the  transaction  before  suit  brought;  and  if  that  be  correct,  it 
might  well  have  been  considered  as  deserted,  and  very  properly 
rejected,  as  a  stale  demand,  without  any  reference  to  the  statute ;) 
by  the  case  of  Crawford  v.  Liddelly  probably  confounded  for  Wei- 
ford  V.  Liddelly  as  I  can  find  no  report  of  it;  and  by  the  case  of 
Barker  v.  Barkery  (18  Veseyy  286.) 

This  last  case  I  do  not  consider  of  much  weight,  because  it 
appears  to  have  been  decided  upQn  a  reference  to  Welford  v.  Lid- 
delly and  Bridges  v.  Mitchelly  only ;  neither  of  whi^h,  in  my  opin- 
ion, bear  out  the  master  of  the  rolls  in  his  decision. 

The  case  of  Ramchander  v.  Uaminondy  (2  Johns.  Rep.  200.)  in 
the  Supreme  Court  of  this  state,  was  an  action  upon  a  promissory 
note ;  and  to  a  plea  of  non  assumpsit  infra  sex  annosy  the  plaintiff 
replied,  that  the  action  concerned  the  trade  of  merchandise,  be- 
tween merchant  and  merchant.  The  defendant  rejoined,  and  to 
this  there  was  a  demurrer  and  joinder.  The  court  held  the  rep- 
lication bad ;  and  that  decision  may  well  be  supported  by  the  rea- 
sons assigned,  that  the  exception  '^  does  not  apply  to  an  account 
stated  ;''  that  '^  it  must  be  a  direct  concern  of  trade ;"  and  that 
^^  liquidated  demands  or  bills  and  notes  which  are  only  traced  up 
to  the  trade  of  merchandise,  are  too  remote  to  come  withip  this 
description."  This  comes  within  the  principle  before  stated,  bf  a 
case,  where,  by  the  act  of  the  parties,  the  cause  of  action  has  been 
removed  and  changed  from  an  immediate  concern  of  trade,  and 
thereby  put  upon  the  footing  of  ordinary 'demands.  It  is  true, 
the  court,  in  deciding  this  case,  indulge  the  language,  that  "  the 
words"  (of  our  statute)  *'  are  not  so  broad  as  to  warrant  a  depart- 
ure from  the  adjudications  which  have  been  made  on  the  English 
act.''  But  this  remark  was  not  called  for  by  the  necessity  of  that 
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case,  and  I  think  we  are  warranted  in  sunnobnig  that  it  was  made  INJBRROR. 
without  due  consideration  ;  for  it  wouH  require  a  degree  of  flex-     ALBANY, 
ibil.ty,  unusual  to  our  courts  of  justi'*^,  **nd  which  would  be  to  be    ^**^*  *®^ 
deprecated,  if  it  existed,  to  thread  tl.x.  .aazy  contradictions  of  those  ^^^iJ^^I^ 
decisions ;  and  the  bare  attempt  to  reconcile  them,  at  once  de-  v. 

monstrates  the  impracticability  of  the  *undertaking,  and  shows         »^cq 
that  a  departure  from  some  of  them  is  inevitable.    ,  I.    ^^  •  i 

Should  the  question  upon  the  construction  of  our  statute,  now 
be  considered  as  one  of  the  first  impression,  and  taking  its  words 
as  standing  alone,  without  regard  to  the  incongruous  and  contra- 
dictory decisions  of  the  English  courts,  I  apprehend  it  would  be 
difficult  to  convince  any  man  of  sound  understanding,  that  the 
statute  was  intended  to  have  any  operation  upon  an  action  concern^  ^ 

ing  the  trade  of  merchandise^  when  it  arises  between  merchant  and 
merchant. 

And  this  construction  is  directly  supported  by  the  authority  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of  Mandeville 
if  Jameson  v.  Wilson,  (5  Crunches  Rep.  15.)  That  was  an  action 
of  assumpsit,  brought  in  the  Circuit  Court  of  the  district  of  Colum- 
hia,  for  goods  sold  and  delivered,  and  for  the  hire  of  a  slave.  The 
defendants  pleaded  non  assumpserunt,  and  the  statute  of  limitations; 
and  to  the  latter  plea  the  plaintiff  replied,  that  the  money  became 
due  and  payable  on  an  account  current  of  trade  and  merchandise 
between  the  plaintiff  and  defendants,  as  merchants,  and  wholly 
concerned  the  trade  of  merchandise.  There  was  a  rejoinder, 
surrejoinder,  demurrer,  and  joinder,  but  the  cc^se  turned  upon  the 
sufficiency  of  the  replication.  The  court  below  gave  judgment  for 
the  plaintiff;  and,  upon  a  writ  of  error,  that  judgment  was  affirmed. 
Ch.  J.  Marshall,  in  giving  the  opinion  of  the  court,  says,  '^  that  the 
exception  in  the  statute  applied  to  actions  of  assumpsit  as  well  as 
to  actions  of  Account.  That  it  extended  to  all  accounts  current 
which  concern  the  trade  of  merchandise  between  merchant  and 
merchant.  That  an  account  closed  by  the  cessation  of  dealings 
between  the  parties,  is  not  an  account  stated,  and  that  it  is  not  neces- 
sary that  any  of  the  items  should  come  within  five  (a)  years. 
That  the  replication  was  good,  and  not  repugnant  to  the  aeclara- 
tion,  and  that  the  rejoinder  was  bad."  Thip  decision  was  made  on 
the  statute  *of  Virginia,  which,  so  far  as  relates  to  the  present  [  •  598  ] 
question,  is  precisely  like  the  statute  of  James. 

In  the  case  under  consideration,  there  has  been  no  account 
stated  between  the  parties,  so  as  to  vary  or  alter  the  character  of 
the  original  transaction  between  them.  The  appellants  did  fur- 
nish an  account,  but  some  of  its  most  prominent  items  were  ob- 
jected to  at  the  time,  and  have  not  since  been  settled  or  agreed  to. 
The  mere  act  of  furnishing  an  account  does  not  make  it  a  stated 
account,  until  it  has  the  assent  of  both  parties  to  its  correctness. 
A  different  rule  would  put  it  in  the  power  of  one  party,  at  any        •  a 

time,  to  impose  upon  the  other  a  false  account,  and  conclude  him 
byit.  , 

Lord  Hutchinsy  in  Sherman  v.  Sherman,  (2  Vem.  276.)  says,  ^ 

(a)  Five  yean  is  the  period  of  limitation  by  the  statute  of  VtV^'ma,  and  this  ease  arose 
ttnder  that  statute. 
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IN  ERROR.  '<  Amongst  merchants  it  U  looked  upon  as  an  allowance  of  an  ac- 
count current,  if  the  merchant  that'  receives  it  does  not  object 
against  it,  in  a  second  or  third  post ;"  thus  plainly  admitting  the 
right  to  object.  In  the  account  furnished  in  this  case^  there  is  a 
charge  for  commission,  which  is  one  of  the  items  objected  to^  and 
which,  by  the  letter  of  the  appellant,  James  B.  Murray ^  to  George 
Dickitison,  the  agent  of  the  Columbian  Insurance  Company^  dated 
July  ly  1813,  was  expressly  stipulated  not  to  be  charged ;  '<  It 
being  understood,"  says  he,  "  that  in  cas^  of  sale  l^ing  made  by 
my  house,  no  commission  is  to  be  charged  for  such  sale." 

The  remaining  branch  of  this  subject,  and  in  relation  to  which 
the  most  serious  doubts  pressed  upon  my  mind,  at  the  outset  of 
the  investigation,  is,  whether  the  Columbian  Insurance  Company 
could  be  considered  a  merchant  within  the  meaning  of  the  excep- 
tion to  the  statute,  so  as  to  be  entitled  to  the  benefit  of  that  exception. 

Notwithstanding  Justice  Atkins^  in  Farrington  v.  Lee,  (1  Mod. 
270.)  expresses  an  opinion,  that  '^  the  makers  of  the  statute  had  a 
greater  regard  to  the  persons  of  merchants,  than  the  causes  of  ac- 
tion between  them,"  I  cannot  but  entertain  a  contrary  sentiment. 
If  it  were,  as  Justice  Atkins  supposes,  a  benefit  to  the  person,  why 
was  it  not  extended  to  all  their  transactions,  as  well  to  otlier 
actions  as  to  those  which  concern  the  trade  of  merchandise  ?  If 
it  is  to  the  person  of  the  merchant,  how  long  must  he  have  been 
engaged  in  the  business,  *or  what  proportion  of  his  capital,  or  his 
time,  must  be  engrossed  by'it  ? 

IT  that  construction  is  correct,  the  words,  '<  which  concern  the 
trade  of  merchandise ^'^  are  entirely  useless  in  that  clause  of  the 
statute ;  but  so  far  from  that  being  correct,  I  apprehend  they  con- 
stitute the  strength  and  marrow  of  the  exception,  and  that  the 
words,  "  between  merchant  and  merchant, ^^  &c.,  are  to  be  considered 
as  being  added  for  the  purpose  of  confining  the  exception  to  con- 
cerns that  are  purely  mercantile,  and  excluding  others,  such  as 
transactions  between  a  merchant  and  his  customer.  It  is,  then, 
the  business  of  trade,  and  not  the  person  engaged  in  it,  that  is 
entitled  to  the  benefit  of  this  exception  ;  or,  in  other  words,  the 
person  is  entitled  to  it  in  respect  to  that  business,  and  that  only, 
for  the  encouragement  of  which  the  exception  was  inserted. 

Thus  the  assignees  of  a  bankrupt  merchant  would  be  as  much 
entitled  to  the  benefit  of  this  exception,  in  relation  to  every  con- 
cern of  trade  arising  out  of  the  affairs  of  the  bankrupt,  as  the 
bankrupt  himself.  So  would  the  representatives  of  a  deceased 
merchant ;  and  that,  whether  they  had  ever  been  engaged  in  trade 
themselves  or  not. 

In  the  case  under  consideration,  the  Columbian  Insurance  Com- 
pany had  insured,  for  S.  fy  L,  Clarkson  fy  Co..,  a  quantity  of  suear 
on  board  the  ship  Egeria,  on  a  yoyage  from  New-York  to  St,  Jre- 
tersburgh  or  Archangel,  The  voyage  was  broken  up  at  Copenluh 
gen,  and  the  sugars,  being  abandoned  to  the  insurers,  as  for  a  total 
Toss,  were  received  by  the  agent  of  the  company,  sold  on  their 
account,  and  the  proceeds,  either  for  the  purpose  of  trade,  or  for 
the  more  convenient  transmission  of  the  amount  to  this  country, 
were  mvested  in  linens,  for  which  an  account  is  sought  by  the  bill 
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filed  in  this  cause.     Mo  one  would  doubt,  that  in  the  hands  of  ^  EHROK 
S.  fy  L,  ClarJcson  Sf  Co.y  this  would  have  been  purely  a  concern     ALBANY, 
of  trade;  and  as  it  is  the  business  which  gives  character  to  the 
merchant,  and  not  the  merchant  to  the  business,  it  can  be  no  less 
a  concern  of  trade  in  the  hands  of  the  Columbian  Insurance  Company. 

Applying  the  principles  before  stated  to  these  facts,  it  strikes  my 
mind,  and,  indeed,  is  most  satisfactory  to  my  judgment,  that,  pro 
hac  vtccy  at  least,  the  Columbian  Insurance  *  Company  must  be 
considered  as  a  merchant,  within  the  meaning  of  the  exception^ 
whatever  other  business  it  may  have  pursued,  or  different  con- 
cerns it  may  have  been  engaged  in.  In  relation  to  this  matter, 
it  was,  in  my  view,  subject  to  all  the  duties,  and  entitled  to 
all  the  privileges  of  merchants.  The  respondents,  as  assignees, 
became  invested  with  all  the  rights  and  privileges  of  the  com- 
pany. The  appellants  may  be  considered  in  the  light  of  fac- 
tors lb  the  company ;  and  upon  the  best  consideration  I  have  been 
able  to  bestow,  I  have  arrived  at  the  conclusion,  that  this  case  directly 
and  immediately  concerns  the  trade  of  merchandise  between  mer* 
chant  and  merchant,  and  is,  on  that  account,  within  the  exception 
to  the  statute  of  limitations,  and  that,  therefore,  the  plea:  was 
properly  overruled. 

I  express  this  opinion  under  a  conviction  of  the  importance  of 
the  subject,  but  with  no  other  distrust  than  what  arises  from  a 
diffidence  of  my  own  ability  to  do  it  justice. 

With  the  consequences  of  this  doctrine,  in  a  judicial  capacity, 
we  have  nothing  to  do.  It  is  sufficient  for  our  present  purpose, 
that  such  is  the  law  ;  and  if  its  policy  has  an  evil  tendency,  which 
I  cannot  apprehend,  it  remains  for  legislative  correction.  I  con- 
sider such  of  the  English  decisions  as  contravene  the  construction 
I  have  given  to  the  statute,  as  little  better  than  judicial  usurpation 
of  legislative  authority. 

On  the  second  question  that  arises  in  this  cause,  which  is, 
whether  the  claim  of  the  respondents  relates  to  the  execution  of  a 
trust,  so  as,  on  that  account,  to  be  exempt  from  the  qf>eration  of 
the  statute,  it  would  seem  to  be  unnecessary  to  dwell,  as  the  decision 
of  either  point  in  the  case  in  favor  of  the  respondents,  is  conclu- 
sive upon  the  merits  of  the  appeal.  But  as  this  second  point  was 
chiefly  relied  upon  ia  the  argument,  (and  as  it  ^is  by  no  means 
certain,  that  the  other  members  of  the  court  will  agree  with  me. 
in  opinion  as  to  the  first,)  I  shall  attempt  a  brief  consideration  of  it. 

To  arrive  at  a  correct  decision  upon  this  question,  the  relative 
situation  of  the  parties  is  to  be  ascertained.  From  Uie  facts  dis- 
closed in  the  bill,  and  which,  for  the  purpose  of  the  present  dis- 
cussion, must  be  tal^en  to  be  true,  so  far  as  they  are  not  ^denied 
by  the  answers,  it  appears,  that  the  appellants,  auri  the  Columbian 
Lisurance  Company,  became  jointly  interested,  in  Che  purchase 
made  by  one  of  the  appellants  and  the  agent  of  the  company,  in 
thirty-five  cases  of  linens,  the  former  as  owners  of  two  thirds,  and 
the  latter  of  one  third,  which  were  shipped  on  the  joint  account  of 
those  concerned,  from  Copenhagen  to  Gottenburgh,  and  thence  to 
the  United  States,  where  they  were  received  and  sold  by  the  ap- 
pelldnts,  under  whose  direction  they  appear  to  have  continued, 
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over  the  whole  of  the  partnership  property,  and  each  may  dispose, 
or  make  sale,  of  the  whole ;  but  will  it  be  pretended,  that  the 
company,  at  any  time,  could  have  sold  the  appellants'  interest  in 
these  linens?  The  appellants  might,  and  did,  lawfully  sell  the 
interest  of  the  company,  but  it  was  because  they  were  intrusted 
and  authorized  so  to  do.  The  letter  of  James  B.  Murray^  written 
at  Oypenhagen^  shows,  that  if  not  sold  at  Goitenbur^hj  the  goods 
were  to  be  shipped  to  this  country,  and  one  third  of  the  proceeds 
of  the  sale  to  be  received  by  the  agent  of  the  company,  or  one 
third  of  the  goods  delivered. 

A  community  of  interest,  in  profit  and  loss,  was  not  in  the  con- 
templation of  the  parties  at  the  time,  for  a  severance  of  the  prop- 
erty was  then  spoken  of,  as  being  in  the  option  of  the  party,  before 
the  adventure  should  be  at  an  end ;  and  though  there  is  a  joint 
purchase,  yet  if  each  is  to  manage  his  share  as  he  judges  best,  so 
that  the  profit  or  loss  of  the  one  may  be  more  or  less  than  that  of 
the  other,  it  is  not  a  partnership.  ( Coope  and  others  v.  Eyre  and 
others,  1  H.  Black.  44.) 

But  these  goods  were  received  upon  the  express  confidence, 
(I  refer  again  to  the  letter  of  James  B,  Murray y)  that  they  were  to  be 
sold  at  Gottenburgh,  and  the  proceeds  accounted  for,  and,  if  not 
sold  at  Gottenburgh,  to  be  shipped  to  America,  sold,  and  the  pro- 
ceeds accounted  for,  or  the  goods  delivered  to  order,  leaving  it  to 
the  option  of  the  company  to  put  an  end  to  the  trust  before  sale; 
and,  in  my  view  of  the  matter,  it  is  as  clear  a  case  of  direct  trust, 
as  it  is  possible  for  the  acts  of  the  parties  to  maUe,  and  as  much 
*^so,  as  though  a  deed  had  been  made  for  that  purpose,  and  exe- 
cuted with  the  most  solemn  formality.  The  effect  of  such  a  deed, 
whether  relating  to  real  or  personal  property,  could  only  be  to 
transfer  the  property,  with  power  to  sell,  and,  if  coupled  with  a 
power  of  revocation,  before  a  sale  should  have  taken  place,  would, 
in  principle,  present  precisely  the  present  case. 

To  such  a  case,  it-  was  conceded,  on  the  argument,  that  the 
statute  of  limitations  did  not  apply.  But  a  distinction  was  at- 
tempted to  be  drawn  between  direct  and  implied  trusts,  to  the 
latter  of  which,  it  was  contended,  this  case  belonged,  if  a  case  of 
trust  at  all,  and  to  which,  it  was  also  contended,  the  statute  did  apply. 

Courts  of  equity  may,  perhaps,  have  applied  the  statute,  by 
analogy,  to  cases  where,  by  construction  of  law,  the  party  is  placed 
in  the  situation  of  trustee,  without  his  assent,  for  the  sake  of  the 
remedy  ;  that  is,  however,  not  the  case  here.  The  law  assigns  to 
the  appellants  no  other  situation  than  what  was  contemplated  by 
the  parties  at  the  time  of  the  transaction ;  and  whether  they  are 
called  factors,  agents,  or  trustees,  can,  in  my  view,  make  little 
difference.  A  factor,  though  he  have  the  right  at  law,  is,  in  equity, 
but  a  trustee.     (2  Vernon,  638.) 

The  case  of  Lady  HoUis  (2  yenl.  345.)  is  analogous  to,  though, 
perhaps,  not  so  strong  as  the  present.  Her  ladyship  lent  £100, 
and  in  the  note  given  for  it,  it  was  stated,  that  it  should  be  dis- 
posed of  as  she  should  direct.  The  court  held  it  to  be  a  depositum 
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or  trust,  and  decreed  payment,  though,  otherwise,  it  had  been  IN  ERROR, 
barred  by  the  statute.  • 

In  cases,  too,  more  clearly  of  the  character  of  trusts  implied 
than  the  present,  the  statute  has  been  held  not  to  apply,  as  in 
Heath  V.  Henfy  et  ahy  (CA.  Cos.  ^0.)  where  the  son  and  executor 
of  Chief  Justice  Heathy  who  was  made  chief  justice,  at  Oxford^ 
during  the  difference  between  the  king  and  parliament,  but  never 
sat  at  Westminster  Hall,  exhibited  a  bill  against  the  defendants, 
who  were  prothonotaries  of  the  King's  Bench,  for  an  account  of 
the  money  received  by  them  during  the  time  of  his  being  chief 
justice.  The  statute  was  pleaded,  and  the  court,  upon  argument, 
held  it  to  be  a  trust  virtute  oMcitj  and  overruled  the  plea. 

*So,  also,  in  Sheldon  v.  freldmany  (2  CA.  Cases,  26.)  where  the 
son  and  executor  filed  a  bill  for  an  account  of  money  received  from 
the  father,  who  gave  it  him  to  compound  for  his  estate  sequestered 
for  delinquency  at  Goldsmith's  Hall,  the  court  declared  it  a  trust, 
and  therefore  not  within  the  statute. . 

The  claim  on  the  part  of  the  respondents,  as  presented  to  the 
consideration  of  the  court,  addresses  itself  to  the  moral  sense,  in  a 
character  of  strong  and  prevailing  equity.  A  technical  defence  is 
interposed.  There  may  be  facts  and  circumstances  existing,  which 
the  nature  of  tho'^lefence  does  not  disclose,  and  which  justify  the 
co'jrse  to  the  conscience  of  an  honest  man.  In  judgment  of  charity, 
we  are  bound  to  suppose  that  there  are  ;  but,  whether  so  or  not  it 
is  a  consideration  which  ought  not  to  weigh  upon  the  mind  in  the 
^decision  of  this  cause.  The  appellants  are  entitled  to  the  benefit 
of  their  defence,  if  founded  upon  the  principles  that  are  known  to 
govern  a  court  of  equity. 

In  no  view,  however,  that  the  case  has  presented  itself  to  my 
mind,  and  after  the  most  careful  investigation  which  I  have  been 
able  to  give  it,  docs  it  appear  to  me,  that  the  plea  can  be  sustained. 
I  am  of  opinion,  therefore,  that  the  order  of  the  chancellor  ought 
to  be  affirmed. 

This  being  the  opinion  of  the  rest  of  the  court,t  (Hopkins,  Sen-  ^  ^^'  ^^^ 
ator,  dissenting,)  it  was,  thereupon,  ^'ordered,  adjudged    ^nA^fS\fSrrto^ 
DECREED,  that  the  decree  of  the  Court  of  Chancery,  in  this  cause,  «>r**- 
be  affirmed,  and  that  the  appeal  be  dismissed  ;  and  that  the  appel- 
lants pay  to  the  respondents  their  costs,  in  defending  the  appeal, 
to  be  taxed ;   and  that  the  record  be  remitted  to  the  Court  of 
Chancery,  to  the  end  that  this  decree  may  be  carried  into  exe- 
cution." 

Decree  of  affirmance. 

Henry,  for  the  appellants,  inquired,  whether  the  majority  of  the  Nm.  isth  & 
members  were  to  be  considered  as  concurring  in  the  *opinion,  **'**;  ^  ^^^  •■ 
delivered  yesterday,  by  the  chief  justice,  in  this  cduse,  and  on     JiVeracanaa 

the  grounds  stated  by  him,  or  in  the  opinion  of  Mr.  Senator  Vie-  has  been  ar- 
gued on  appeal, 
and  a  derrce  of  Affirmance  prcmounced,  on  a  point  ti^iieh,  though  stated  in  the  printed  case  before  the  court,  was 
Dot  much  iu>ii.sted  ou  by  the  counitel  on  the  ooe  side^  or  objected  to  by  the  othor,  on  the  arsuroent,  the  court  ra- 
fusetl,  on  application  of  the  appellanU,  to  modify  the  decree,  so  as  to  allow  them  to  aroend  their  answer,  or  fila 
a  supplemeutal  an<<wer,  in  the  court  below ;  especially,  as  it  was  to  help  the  plea  of  the  statute  of  limitations,  aaii 
lh«^  auavter,  accompanying  the  plea,  conlaiued  an  admission  of  the  debt,  (a) 


(a)  Vid.  Murray  ¥.  Cotter,  4  Cow.  Rep.  617. 
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MN  BMOtOR  LiR ;  ag,  ID  the  former  case,  be  wished  to  make  a  motion  to  the 
court. 

On  taking  the  sense  of  the  members  of  the  court  on  this  question, 
it  appeared  that  all  of  them,  except  m,  concurred  with  the  chitf 
justice y  on  the  point,  that  the  answer  of  the  defendants  contained 
such  an  acknowledgment  and  admission  of  the  plaintiff's  debt,  as 
to  defeat  the  operation  of  the  statute  of  limitations,  and  that,  there- 
fore, the  statute  was  no  bar  to  the  pliuntiffs'  claim. 

Henryy  and  it.  Scdgwickj  for  the  appellants,  then  moved  for  a 
rehearing,  or  a  modification  of  the  decree,  or  that  the  cause  might 
be  sent  back  to  the  Court  of  Chancery,  without  prejudice,  on  the 
point  on  which  the  court  had  grounded  their  decision,  so  that  the 
defendants  might  amend  their  answer,  or  file  a  supplemental 
answer,  showing,  that  there  was  no  such  admission,  or,  if  made, 
that  it  was  confidential,  and  made  between  counsel,  for  the  sake 
of  peace,  and  during  a  negotiation  for  a  compromise,  and  could 
not,  therefore,  prejudice  their  legal  or  equitable  rights,  when  the 
compromise  was  rejected.  They  read  seyeral  affidavits  as  to  that 
fact.  To  show  that  the  appelkints  had  a  right  to  amend,  they 
cited  Coop.  Equ.  PL  338.  6  Vesey,  587.  580.  Miif.  PL  261. 
HifuPs  Pr.  416.  Beames's  El.  PL  319,  320.  4^JBro.  F.  C.  640. 
642.  4  Johns.  Ch.  Rep.  377. ;  and  that  even  after  hearing  and  a 
decree.  (2  P.  WUliams^  427.)  That  this  point,  not  having  been 
argued  or  decided  in  the  court  below,  could  not  now  be  decided 
upon  here.  (18  Johns.  Rep.  558*,  559,  560.^  The  offer  being  made 
by  counsel,  for  the  sake  of  peace,  cannot  be  allowed  to  prejudice 
the  rights  of  the  appellants.  (13  Johns.  Rep.  288.  Peckers  JV.  P. 
Cases.  6.  2  Camp.  N.  P.  Cases^  106.  and  note.  BulL  N.  P.  336. 
1  P.  Wms.  497.) 

Griffinj  contra,  said,  that  the  case  of  Beekman  v.  Frost  (18 
Johns.  Rep.  544.  558.)  showed  merely,  that  where  a -new  point  is 
taken,  in  this  court,  for  reversing  the  decree,  it  will  not  be  heard ; 
it  is  otherwise,  where  the  new  ground  is  ''^taken  in  affirmance  of 
the  decree,  and,  more  especially,  where  a  new  reason  merely  is 
assigned  in  support  of  the  decision  of  the  court  below.  That  he  did 
not|  in  his  argument,  enlarge  on  the /our/A  point,  because  he  c^  n* 
ceiveH,  that  the  strength  of  the  respondents'  case  did  not  FC:t 
upon  it.  One  of  the  counpel  (Mr.  Hoffman)  had,  in  his  arguutcnt, 
referred  to  the  negotiation  oetween  the  counsel,  but  without 
suggesting  that  it  was  confidential.  The  whole  of  the  negotiation 
is  stated  in  the  answer,  and  appears  in  the  printed  case.  Was  it 
not  set  forth  in  answer  to  the  bill  ?  If  it  was  purely  confidential, 
which  he  denied,  the  defendants  were  not  bound  to  answer  that 
part  of  the  bill  at  all.  Will  an  amendment,  after  a  decree,  be 
allowed,  in  order  to  let  in  the  statute  of  limitations  ?  Will  a  court 
of  appeals  permit  such  an  amendment  to  be  mside  ?  But,  inde* 
pendent  of  the  admission  of  the  appellants,  in  the  negotiation,  they 
have  made  a  sufficient  acknowledgment  of  the  existence  of  the 
debt.  They  state,  in  their  answer,  that,  during  the  period  of  six 
years  prior  to  the  filing  of  the  bill,  they  were  never  called  on  bf 
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ih^  respondents,  or  any  person  in  their  behalf,  to  pay  or  account  IN  error, 
for  the  proceeds  of  the  linens,  or  any  part  thereof;  but,  on  the  jujiATjfY" 
contrary,  they  had  no  reason  to  suppose,  that  the  respondents,  or     ~'  ' 

any  other  persons  invested  with  the  rights  of  the  Columbian  Insur-' 
ance  Co.vpanyy  would  have  accepted  the  proceeds  of  the  said  linens, 
or  any  part  thereof ;  but  that  the  appellants  were  given  to  suppose, 
and  did  suppose,  that  the  respondents,  acting  in  behalf  of  that 
company,  intended  to  press  against  the  appellants  a  claim  for  not 
proceeding  in  the  voyage  of  the  ship  E^eria,  on  the  ground  that 
the  same  was  unnecessarily  broken  up  and  relinquished  in  Denmark, 
^hat  in  January^  1821,  they  Wjere  informed,  that  the  respondents, 
as  trustees  of  the  Columbian  Insurance  Company^  intended  to 
prosecute  them  for  damages,.ibr  not  having  duly  prosecuted  the 
voyage  of  the  Egeria ;  and  that,  becoming  alarmed  by  the  threat 
of  a  prosecution,  which  might  involve  responsibilities  to  a  great 
amount,  &c.,  they  set  about  preparing  their  defence,  &c.  And 
again,  they  say,  that  before  the  filing  of  the  respondents'  bill,  they 
were  applied  to  by  one  of  the  respondents,  in  behalf  of  the  ^Ege- 
ria  claim,  but  that  he  did  not  intimate  any  specific  claim  for  the 
proceeds  of  the  linens,  &c. ;  and  they  referred  him  to  their  counsel, 
&c. ;  and  that  they  instructed  their  counsel  to  offer  to  pay  one 
third,  <fec. 

Henry,  in  reply,  said,  that  as  there  was  no  replication  filed,  the 
whole  answer  must  be  taken  to  be  true ;  and  there  was  an  express 
reservation  of  the  plaintiffs'  right  to  avail  themselves  of  the  statute, 
accompanying  the  offer  of  compromise.  The  plea  of  nan  acerevit 
actio,  &c.  at  common  law,  contains  as  much  an  admission  of  the 
debt,  as  the  answer  of  the  appellants.  Where  a  parol  agreement 
is  relied  on,  when  the  statute  of  frauds  requires  it  to  be  in  writing, 
if  the  defendant  admits  the  parol  agreement,  in  ever  so  broad 
terms,  but  says,  at  the  same  time,  that  he  intends  to  protect  him* 
self  against  it,  under  the  statute,  the  court  will  allow  him  to  do  so. 
Now,  in  the  present  case,  the  answer  of  the  appellants  contains  a 
most  explicit  denial  of  any  offer  or  admission ;  and  avers,  that  if 
any  such  oflbr  or  admission  was  made,  it  was  with  the  express 
declaration  accompanying  it,  that  they  would  rely  on  the  statute 
of  limitations  for  their  defence.  The  court,  then,  ought  to  modify 
their  decree,  so  that  the  appellants  may  not  be  prejudiced  by  a 
decision  here  on  that  ground. 


SpENCf:R,  Ch.  J.  The  motion  is  to  send  baek  this  cause  to  the 
Court  of  Chancery,  with  directions,  to  allow  the  appellants  to 
amend  their  answer,  so  as  to  do  away  the  effect  of  their  counsel's 
admission  of  the  debt.  It  is  a  novel  application  to  a  court  of  ap- 
peals. In  the  case  of  Filkim  v.  Hill,  (4  Bro,  P.  C,  2  ed.  640.) 
in  the  House  of  Lords,  certain  issues  were  directed  by  the  Court 
of  Chancery  to  be  tried  at  law,  and  which  did  not  embrace  the 
merits  of  the  controversy,  or  the  matters  intended  to  be  put  at 
issue ;  and  the  House  of  Lords  reversed  that  part  of  the  decree, 
with  liberty  to  the  respondents  to  amend  their  bill,  so  as  to  pot  at 
issue  the  matters  intended  to  be  tried  by  the  issues :  and  the  ap- 
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IN  ERROR,  pedants  were,  also,  allowed  to  put  in  a  new  answer  to  such  amended 
bill.  This  direction  of  the  Court  of  Appeals  was  proper,  under  ibc 
circumstances  of  that  case.  Here,  *there  is  no  alk  gation  of  any 
defect  as  to  the  matters  at  issue  between  the  parties.  The  case 
of  Seekman  v.  Frost  is  against  rather  than  in  favor  of  this  applica- 
tion. What  is  there  said  about  amendment,  relates  to  the  well« 
known  practice  of  allowing  the  party  to  amend,  whei^  a  demurrer 
is  overruled,  and  is  to  be  restricted  to  the  cases *c. ted.  What 
relief  the  court  below  might  have  given  the  appellants,  he  would 
not  say  ;  but,  in  this  court,  after  argument,  in  which  the  point  had 
been  explicitly  slated,  and  no  objection  then  made,  and  after  a 
decree  had  been  pronounced,  the  case  was  widely  different.  But 
would  this  court,  if  it  had  the  power,  send  back  the  case,  in  order 
that  the  appellants  might  amend  their  answer  ?  Independent  of 
all  that  relates  to  the  negotiation  between  the  counsel  of  the  parties, 
alleged  to  have  been  confidential,  the  answer  contains  a  sufficient 
admission  of  the  debt  to  take  it  out  of  the  operation  of  the  stat- 
ute. An  amendment,  therefore,  of  the  answer,  would  avail  nothing. 
If  the  court  had  the  power,  he  should  not  be  for  exercising  it,  in 
order  to  let  in  the  statute  of  limitations,  in  this  case,  where  the 
party  has  made  such  a  clear  admission  of  the  debt  as  is  contained 
in  the  answer ;  nor  did  he  regard  what  passed  between  the  counsel 
as  coming  within  the  privilege  extended  to  proposals  made  merely 
for  the  sake  of  peace.  He  was  of  opinion,  the  motion  ought  to  be 
denied. 


[  *  608  ] 


Platt,  J.,  was  absent. 

WooDWORTH,  J.,  said,  that  the  application  was  certainly  novel ; 
but  he  was  satisfied  that  this  court  had  the  power  to  grant  it,  if  a 
fit  case  was  presented.   That  it  was  to  let  in  the  plea  of  the  statute 
of  limitations,  ought  not  to  excite  prejudice  against  the  partyj  as 
that  might  be  a  very  meritorious  defence.     The  rule  at  common 
law,  to  refuse  to  set  aside  a  default,  to  let  in  the  plea  of  the  statute 
has  been  exploded.     If  the  court  below,  on  the  ground  which  has 
been  taken,  would  have  allowed  the  amendment,  of  which  he  had 
no  doubt,  the  appellants  ought  not  to  be  without  remedy  iiere.     It 
is  the  genius  of  a  court  of  equity  to  afford  facility  to  arrive  at  the 
true  merits  and  justice  of  the  case.     The  chancellor  decided  the 
cause  solely  on  the  ground  of  the  *appellants  being  trustees.     The 
principle  laid  down  in  Beekman  v.  Frost    (18  Johns,  Rep.  544. 
559.)  appears  to  warrant  this  application.     It  is  there  said,  that 
"  if  counsel  shall,  for  the  first  time,  raise  a  point  here,  which  might 
have  been  obviated  had  it  been  raised  in  the  court  below,  he 
ought  not  to  be  permitted  to  do  so ;"  and  he  took  the  rule  to  be 
equally  applicable  to  an  affirmance,  as  to  a  reversal  of  a  decree. 

Had  the  question  been  raised  at  the  opening  of  the  argument, 
this  court  would  not  have  permitted  the  fourth  point  of  the  re- 
spondents to  have  been  argued.  It  is  true,  that  it  was  one  of  the 
points  printed  with  the  case,  though  he  did  not  recollect  that  it 
was,  at  all,  relied  upon  by  the  counsel  for  the  respondents.  It 
it  was  relied  upon,  and  urged  by  them,  and  the  appellants*  counse« 
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vtraived  their  objection ;  they  must  be  concluded  by  their  silence.  IS  ERROR 
But  he  thought  they  had  not  waived  their  objection ;  and  was  of     albany, 
opinion,  their  present  motion  ought  to  be  granted.     He  did  not 
see  in  the  answer  any  admission  by  the  appellants  of  the  debt,  inde- 
pendent of  what  was  said  in  the  negotiation  between  the  counsel 
of  the  parties. 

S.  M.  Hopkins,  Senator,  said,  that  every  plea  of  the  statute 
of  limitations  virtually  admitted,  that  the  debt  had  never  been 
paid.  It  was  an  admission  of  the  debt  on  the  record ;  as,  by  not 
traversing  the  declaration,  which  alleged  the  existing  debt,  but 
tendering  an  issue  on  a  distinct  matter,  the  whole  of  the  allega- 
tions in  the  declaration  were  admitted.  Every  plea,  therefore,  of 
the  statute  of  limitations,  might,  with  equal  propriety,  be  said  to 
contain  an  admission  of  the  debt,  and  to  conclude  the  party  from 
availing  himself  of  the  statute.  Courts  are  not  to  suppose  it  their 
duty  to  get  rid  of  the  statute  of  limitations ;  it  is  oflcn,  as  was 
observed  by  Lord  Mansfield,  a  ju^t  and  conscientious  plea.  We 
are  not  to  inquire  into  the  motives  of  persons  who  plead  the  statute ; 
but  are  to  presume  that  they  are  just  and  fair.  The  language  of 
the  answer  that  to  avoid  litigation  the  appellants  proposed  a  com- 
promise, showed  that  it  was  an  offer  of  peace.  It  is  impossible  for 
a  party  to  propose  a  compromise  without  an  implied  admission  of 
the  debt.  All  negotiations  for  amicable  settlement  between  parties 
would  *be  cut  off,  unless  protected  by  courts,  so  as  to  prevent  the 
proposal  from  prejudicing  the  rights  of  the  party  making  it.  But, 
according  to  the  decision  of  a  majority  of  the  court,  as  expre'ssed 
the  other  day,  that  the  answer  contains  a  sufficient  acknowledgment 
of  the  debt  to  take  the  case  out  of  the  operation  of  the  statute,  if 
the  appellants  were  allowed  to  amend  their  answer,  it  could  not 
do  away  that  admission,  which  must  stand  by  itself.  Enough  ap- 
pears, however,  to  infer  that  there  has  been  a  misunderstanding 
between  the  counsel  in  the  cause,  as  to  this  point ;  and  he  was, 
therefore,  in  favor  of  granting  the  motion. 

Livingston,  Senator,  said,  this  court,  no  doubt,  would  be  con- 
fined to  what  took  place  in  the  cause  in  the  court  below;  but 
how  are  we  to  know  what  points  were  argued  in  the  Court  of 
Chancery,  except  from  the  record?  and  we  are  to  consider  them, 
and  such  points  as  grow  out  of  the  pleadings  and  facts  appearing 
on  the  record.  The  counsel  for  the  appellants  should  not  have 
suffered  the  proceedings  to  have  been  brought  here,  in  the  manner 
they  have  done,  if  they  intended  that  any  point  arising  out  of  those 
proceedings  should  not  be  relied  upon  or  argued.  He  concurred 
in  the  opinion  of  the  chief  justice,  that  the  motion  ought  to  be 
denied. 

Shepherd,  Senator,  said,  he  thought  the  motion  ought  to  be 
granted. 

ViELiE,  Senator,  said,  that  it  was  a  novel  application,  to  move 
the  court  to  reverse  its   own  decree.     The  Court  of  Chancery 
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IN  ERROR,  ordered  and  decreed  the  plea  and  answer  to  be  OTermled ;    aad 

Tlbanv.  ^hat  the  defendants  there  put  in  a.  full  and  perfect  answer  to  the 

Nov.  1822.'  bill,  &c.     A  majority  of  this  court  has  affirmed  that  decree.     Th^s 

^^"Jj^^j^j;^^^  appellants,  therefore,  will  now  gain  all  they  ask  for  by  this  motion* 

V.  They  may  incorporate  in  the  answer  which  they  are  to  put  in,  what 

NicoLL.  ^i^^y  j^Qj^  ^g|^  fQ^^  if  i^  ^^jm  ^y^il  them ;  or,  by  an  amendment  of  tbe 

plea,  if  the  plea  is  directed  to  stand  for  an  answer,  obtain  ever} 
purpose  of  the  present  motion.  He  was,  for  this  reason,  against 
I  *610]  granting  the  motion ;  otherwise,  he  should  *have  been  in  favor  of 
a  rehearing,  if  practicable,  on  the  ground  that  the  point  on  which' 
the  nrajority  of  the  court  rested  their  decision  had  not  been  argued 
here,  nor  in  the  court  bekvw. 

The  question   being  taken  on  the  motion,  a  majority  of   tbe 
tForifcemo-  courtt  Were  against  it. 

if  18. 

Per  Curiam.     Motion  denied. 

Note. — Mr.  Grijffin,  for  the  respondents,  then  c^ered  a  draught 
of  a  decree,  stating  the  judgment  of  affirmance,  as  already  men- 
tioned; but  adding  thereto  that  the  above  motion  was  made 
and  overruled,  and  also  that  the  reason  for  the  affirmance  was,  that 

'  the  answer  contained  a  sufficient  acknowledgment  of  the  debt, 

independent  of  the  negotiation  between  tbe  counsel.  But  the 
court  did  not  adopt  the  decree  offered,  though  no  formal  vote  was 
taken  upon  it;  and  they  directed  that  the  usual  order  and  decree 
be  entered  according  to  the  judgment  given  on  the  I2th  instant*, 
and  that  the  motion  just  decided  was  a  subsequent  and  distinct 
proceeding,  of  which  a  distinct  entry  was  to  be  made  in  the 
minutes  of  the  court ;  and  thereupon  the  following  order  was  en- 

N<n>,  Wch.  tered  :  "  This  court,  having  heard  the  arguments  of  the  counsel 
of  the  respective  parties,  on  the  motion,  made  by  the  appellants, 
founded  on  the  affidavits  in  this  cause,  filed  in  this  court,  that  the 

t>lea  of  the  appellants  be  allow-ed  to  stand  for  an  answer,  with 
Iberty  to  the  respondents  to  except  to  the  same,  and  with  leave 
to  the  appellants  to  amend  their  answer  in  the  court  below,  or  to 
file  a  supplemental  answer,  do  order,  adjudge  and  decree,  that 
the  said  motion  be  overruled  and  denied,  with  costs,  to  be  taxed.'* 


[*611  ]  *GuRDON  S.  MuMFORD,  appellant^ 

against 
Francis   H.   Nicoll   and   William   Vandewater,  re- 

spondenis. 

part*^^e«  of  APPEAL  from  the  Court  of  Chancery.  The  respondents,  on 
ariiip^arot^-  the  4th  of  August,  1817,  filed  their  bill  against  the  appellant. 
l^LT^^c^  The  bill  stated,  among  other  things,  that  in  December,  1815,  and. 
Mon,  yet  there  before,  the  appellant  and  Samuel  StilweU  were  joint  owners  of  the 
narf^lrt^creCfp  ^"S  Pf^ceni^t  and  her  carcjo,  which  was  shipped  in  their  joint 
between  them,  namcs,  and  the  vessel,  with  the  cargo,  was  sent  on  a  trading 
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voyage,  from  Neiv^Tork  to  the  Mediterranean.    The  vessel  arrived  IN  error, 
at  Gibraltar  J  where  the  master  sold  part  of  the  cargo,  and  invested     albany 
the  proceeds  in  merchandise,  with  which,  and  such  parts  of  the     Nov.  issks.' 
original  cargo  as  remained  unsold,  he  proceeded  to  Messina^  where  ""tP^^T^"^^ 
he  disposed  of  the  whole  cargo,  and  invested  the  proceeds  in  wine,  v. 

and  oil,  &c.,  with  which  he  proceeded  to  the  coast  of  Brazil,  Nicoll. 
where  this  cargo  was  sold,  and  the  proceeds  invested  in  anothefr  m  the  ship,  tf 
cargo,  with  which  he  proceeded  to  the  Havana,  where  he  sold  ^®"  *?^j^  ^J 
the  whole  of  the  last  cargo,  and  the  brig;  and  invested  the  pro-  toT^partfeiUai 
ceeds  arising  from  the  sale  of  the  vessel  and  carffo  in  susrair  and  ^°yf««/  <>' »?• 
coffee.  StilvoeU  having  become  insolvent,  the  appellant,  who  had  the  proceeds 
heard  of  the  arrival  of  the  Phmnix  at  Havana,  wrote  to  the  master,  wi«ng  frojj  ^^ 
directing  him  to  consign  all  the  property  purchased,  with  the  pro-  and  the  profits 
ceeds  of  the  sale  of  the  brig  and  her  cargo,  to  the  appellant,  indi-  °^J^^^  where^i 
vidually.  The  master,  accordingly,  shipped  the  sugar  and  coffee  such  a  case, 
so  purchased,  with  the  proceeds  of  the  Phcenixy  and  her  cargo,  on  on©  of  two  own- 
board  the  brig  Newton,  of  which  he  was  master^  and  consigned  the  or  gets  posses- 
same  to  the  appellant,  individually,  as  if  he  was  the  sole  owner.  J^°^j^  rocceds* 
The  Newton  arrived  at  New-York,  with  her  cargo  so  consigned  he  has  a  right 
to  the  appellant,  on  the  24th  of  February,  1817 ;  *and  by  virtue  [  #  612  ] 
of  the  bills  of  lading  and  invoices,  the  appellant  entered  the  car^o  to  retain  them 
at  the  cu3t6m-house,  took  possession  of  the  whole  of  it,  and  sold  S^'bd^emnSTcd 
it,  as  his  own.  The  bill  alleged,  that  StilweU,  as  half  owner  of  the  for  what  he  has 
brig  Phtenix,  and  her  cargo,  was  entitled  to  a  foil  and  equaf  share  p^^a^oJe  ih^' 
of  the  profits  and  proceeds  of  all  the  adventures,  sales  and  in-  h>s  share,  for 
vestments  aforesaid ;  and,  being  insolvent,  S.,  on  the  27th  of  ^ort/,  or"e!f^ns^'o/ 
1816,  made  an  assignment  to  the  respondents,  by  deed,  of  all  his  the  vessel  for 
stock  in  trade,  debts,  and  property  of  every  nature,  in  trust,  to  pay  ^oyage*^r^"ad' 
his  bona  fide  creditors  named  in  the  assignment;  and  in  the  venture;  but 
schedule  annexed  to  the  assignment,  his  share  in  the  Phoenix  and  "JJJi  baiaScrof 
her  cargo,  &-c.  is  mentioned  as  part  of  the  property  so  assigned  by  account  arising 
him  to  the  respondents.  That  at  the  time,  or  soon  after  the  exe-  duunct™%SJ- 
cution  of  the  assignment,  and  long  before  the  arrival  of  the  New-  ages  or  adven- 
ton  and  her  cargo  at  New-York,  the  appellant  had  notice  of  the  Ihcyhave^beeu 
assignment ;  and  that  the  respondents  claimed  all  the  share  of  concerned  to- 
Stilwell  in  the  Newton's  cargo.  That,  relying  on  receiving  the  Smr'or"other 
property  so  assigned  to  them,  the  respondents  have  paid  S.^s  debts  vessels,  there 
to  a  large  amount,  and  have  also  paid  his  custom-house  bonds  to  eraJ  partScrfhi\i 
the  amount  of  20,000  dollars,  and  upwards.  That  S.^s  property,  beuveen  them, 
including  his  share  in  the  Newton's  cargo,  assigned  to  the  respond-  JSntnre^^^crett" 
ents,  will  be  insufficient  to  pay  the  amount  of  the  custom-house  wg  a  «pe<^{ai 
bonds^  and  the  debts  due  to  the  creditors  for  whose  benefit  the  !S3f,Thich'tcrI 
assignment  was  made ;  and  who,  relying  on  that  assignment,  have,  minated  with 
in  pursuance  of  the  stipulation  contained  in  it,  by  an  instrument  Ld^ven^re.%r 
omder  their  luinds  and  seals,  discharged  «S.  from  his  debts.  That 
the  respondents  had  demanded  of  the  appellant  the  share  of  the 
Newton's  cargo,  belonging  to  *S.,  which  the  appellant  had  refused  to 
deliver,  or  to  pay  to  them  the  proceeds  thereof.  The  bill  prayed 
for  an  account,  &c.,  and  that  the  appellant  pay  over  to  them  the 
half  of  the  proceeds  of  the  Newton's  cargo,  &c. 
The  answer  of  the  appellant  admitted  the  facts  stated  in  the  bill 

(a)  CaOett  v.  Paeijie  Int.  Co.  I  WentMrs  Rep.  661. 
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[♦613] 
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tN  EilROR.  relative  to  the  joint  adventure  and  voyage  of  the  Phcmix  and  her 
cargo.     He  further  stated,  that  he,  and  S.,  having  been  jointly 
concerned  in  other  mercantile  transactions  and  property,  amonf 
otliers,  in  a  ship  called  the  Union^  and  a  ship  called  the  Orru,  and 
in  the  schoonef'^jPAajntr,  (afterwards  altered  to  a  brig,)  and  in 
voyages  made  by  those  vessels  on  their  joint  account.    That  & 
being  largely  indebted  to  him,  on  account  of  those  joint  commer- 
cial transactions,  and  having  become  insolvent,  and  unable  to  pay 
what  he  owed  to  the  appellant;  and  the  appellant  havingno other 
means  of  indemnifying  himself  for  the  loss  he  had  sustained  by 
reason  of  his  connection  with  S.,  wrote  to  the  master  of  the  brig 
PfuBnir,  informing  him  of  the  insolvency  of  S,,  and  advising  him 
to  consign  the  cargo  purchased  at  the  Havana,  with  the  proceeds 
of  the  jr.,  and  her  cargo,  to  the  appellant ;  and  that,  in  conse- 
quence of  that  information  and  advice,  and  also  of  merchants  re- 
siding at  JEf.,  the  master,  accordingly,  assigned  the  cargo  of  sugar 
and  coiTee,  as  mentioned  in  the  bill,  to  the  appellant ;  and  that  he 
took  possession  of,  and  disposed  of  the  same,  and  had  appropriated 
the  proceeds  towards  the  payment  of  the  debts  due  to  him  from 
Stilwelly  as,  he  insisted,  he  had  a  right  to  do.     He  denied,  that  5 
was  entitled  to  any  share  of  those  proceeds,  because,  on  a  settle- 
ment of  their  partnership  accounts,  and  after  appropriating  the 
whole  proceeds  of  SiilwelPs  share  in  the  cargo,  towards  paying 
what  he  owed  to  the  appellant  on  such  settlement,  he  would  still 
remain  indebted  to  the  appellant  more  than  2,000  dollars.    That 
the  appellant,  as  joint  owner  of  the  Phcenir,  had  lately  paid  up- 
wards of  1,600  dollars,  to  different  persons,  for  work  done  to  the 
brig,  and  other  expenses,  and  for  which  the  appellant  had  long 
before  accounted  with  «S'.,  and  paid  to  him  his  full  propoitioo, 
being  assured  by  &,  that  the  whole  had  been  paid  by  him ;  and 
that  a  suit  was  now  pending  in  the  Supreme  Court,  by  the  re- 
spondent, Nicolly  and  his  partners,  against  the  appellant,  for  above 
2,000  dollars,  claimed  for  ship-chandlery  furnished  to  the  appellant 
and  Stilwell;  and  for  which  the  appellant  had  long  since  paid  &, 
being  informed  by  him  that  he  had  paid  and  settled  for  the  whole. 
Proofs  were  taken  in  the  cause  ;  and  the  material  parts  rf  the 
testimony,  as  to  facts  not  admitted  in  the  pleadings,  are  sufficiently 
stated  in  the  opinions  delivered  by  the  judges  in  this  court.    The 
cause  having  been  heard  in  the  court  below,  the  chancellor  pro- 
nounced a  decree:  *That  M.  and  «S.  were  owners,  as  tenants  in 
common,  in  equal  moieties  of  the  brig  Phamix,  and  were  special 
partners,  having  a  joint  interest  in  the  cargo  and  voyage  of  the 
said  brig  ;  that  the  partnership,  in  the  cargo' and  voyage,  was  one 
entire  and  distinct  concern,  unconnected,  with  any  former  partner- 
ship, in  any  former  voyage,  in  any  other  vessel  or  vessels ;  and  it 
was  thereupon  referred  to  a  master,  to  take  and  state  an  account 
between  the  respondents,  as  assignees  of  «S.  and  itf!,  in  respect  to 
the  brig  Phcmix,  and  her  cargo  and  voyage,  and  that  M.  be  charged 
with  a  moiety  of  the  net  proceeds  of  the  brig  sold  at  the  Havan^i; 
and  also  with  a.  moiety  of  the  net  proceeds  of  the  freight  and 
cargo  of  the  brig,  on  the  voyage  mentioned  in  the  pleadings,  or  so 
much,  if  any,  of  the  net  proceeds  of  the  moiety  of  the  freight  and 
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cargo,  as  should  appear  to  be  due  to  the  respondents,  as  assignees  IN  error 
of  iS.,  after  deducting  the  balance,  if  any,  found  due  to  M.,  from 
iS.,  on  an  account  to  be  taken  and  stated  between  them,  '.n  respect 
to  such  joint  concern  in  the  said  freight,  cargo  and  fidventure, 
after  all  just  allowances  between  them,  in  respect  to  such  joint 
concern,  are  made ;  and  that  interest  be  allowed,  &c. 

The  Chancellor  assigned  his  reasons  for  this  decree;  for  which 
aee  S.  C.  4  Johns.  Ch.  Rep.  522—525.  530. 

/.  O.  Hoffmany  for  the  appellant,  contended,  1.  That,  as  the 
freight  and  cargo  of  the  Phanix  were,  undeniably,  a  partnership 
concern,  the  vessel  itself  must,  under  the  circumstances  of  the  case, 
be  also  considered  as  partnership  property,  and  the  accounts  be- 
tween the  parties  ought  to  be  taken  and  stated  on  that  principle. 
Why  may  not  the  contract  and  law  of  partnership  apply  to  vessels 
as  well  as  any  other  mercantile  concern  ?  No  doubt«  prima  facie, 
owners  of  vessels  are  tenants  in  common.  The  cases  cited  by  the 
chancellor,  as  to  the  maritime  law  on  this  subject,  will  not  be  dis- 
puted. But  can  there  be  no  partnership  in  a  warehouse,  a  stage 
coach,  a  livery  stable,  and  the  like  ?  If  things  of  that  nature  are, 
necessarily  and  essentially,  connected  with  the  partnership  busi- 
ness, they  cease  to  be  property  held  by  a  tenancy  in  common,  and 
become  partnership  ^property.  The  vessel,  in  this  case,  was  not 
hired,  but  was  held  hf  M,  and  S.  as  partners  in  business,  and  was 
to  be  sold  in  the  same  manner  as  the  cargo.  She  was  not  let  to 
freight ;  and  it  was  the  clear  understanding  of  the  parties,  that  she 
was  a  part  of  their  stock  in  trade.  The  chancellor  admits,  that  in 
Doddingtoh  v.  Hallet,  (1  Vesey^  497.)  Lord  Hardioicke  expressly 
decided  this  question.  "  It  must  be  admitted,  the  ship  may  be 
the  subject  of  partnership  as  well  as  any  thing  else  ;  the  use  and 
earnings  thereof  being  proper  subject  of  trade,  and  the  letting 
a  ship  to  freight  as  much  a  trade  as  any  other."  The  foundation 
of  the  partnership  stock  is  the  ship  itself,  which  must  be  employed, 
and  the  earnings  and  profits  arise.  Undoubtedly,  all  these  per- 
sons subject  to  this  agreement  are  liable,  in  sotido,  to  the  tr-^vdes- 
men  who  fitted  it  out ;  and  this  agreement  for  proportional  shares, 
is  as  between  themselves ;  which  is  the  case  of  all  partnerships ; 
but  as  to  all  persons  furnishing  goods,  or  merchandise,  or  employed 
in  work,  each  are  liable  in  solido.'^  (a)   *In  the  case  Ex  parte 


(a)  But  see  the  notes  and  observations  of  Mr.  Beli,  in  his  "  Supplemeni  to  the  Reports  of 
Vtte^y  atnior**  p.  205— S09.  84.  Mr.  Belt  gives  the  offrtement  between  the  parties  in  that 
case,  verbaHmj  and  observes,  "  It  appears  rather  singular  that  Lord  Hardwicke  should  have 
said  so  much  as  is  reported,  on  the  subject  of  the  contractors  being  partners,  since  the  arree- 
uent  between  them  on  the  inceptive  undertaking,  negatives  such  a  supposition  as  strongly  as 
terms  could  make  it,  and  since  this  very  af^reement  is  pr«»sed  by  the  aefendant's  counsel  to- 
wards the  top  of  p.  498/'  ''  This  agreement  is  distinguishable  from  that  of  partnership^  in  which 
case  each  partner  is  liable  m  solido,  on  accent  of  the  transaction,  the  interest  being[  jomt.  This 
is  B  covenant  severtdltff  nntjointiv;  there  bein^  an  express  provision  to  prevent  bemg  account- 
able in  any  other  way.  It  is  a  distinct,  undivided  interest :  such  tenants  are  in  common,  not 
Eable  tn  fiolido  ;  and  tenants  in  common  of  slups,  are  not  to  be  put  on  tie  foot  of  a  partnership 
tnde,  which  is  a  flueUiating  stock."  Mr.  Belt  states,  that ''  the  doctrine  reported  in  the  above 
ease, '  that  part  owners  in  a  ship  are  partners,  and  liable  tn  $olido.  for  all  goods  furnished,  and 
repairs  dene,'  has  been  overruled  on  grfAt  consideration."  And  ne  refers  to  Ex  parte  Young, 
t  Ves.  and  Bta.  242.  Ex  parte  Harruon,  in  the  Matter  of  Nicholson,  2  Rose*s  Cases  m  Bani- 
ruptey,  76.  and  Brent  v.  Hay,  {February  10, 1815,)  "  which  governed  many  other  cases  wait- 
ings that  determination."     Montagu  {on  Peuinertkip,  vol.  1.  p.  102.  and  see  note  {x)  p.  88,  89. 
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jN  ERROR.  Youngy  (2  Vet.  if  Beamey  242.)  the  vessel  had  been  let  to  freight 
ALBANY,  ^^^  ^^  bankrupts  were  managing  owners.  In  all  the  cases,  the  d»> 
tinction  is  observed  between  ships  used  for  letting  to  freight,  or 
otherwise.  The  case  Ex  parte  Party,  (5  Fe^ey,  575.)  appears  to 
have  DO  bewaring  on  the  present  case.  It  is  wholly  inunaterial,  as 
regards  insurance,  whether  it  is  a  partnership  or  tenancy  in  com- 
mon. Each  partner  or  owner  may  separately  insure.  In  Smith 
'▼.  De  Stlva,  {Cawp.  469.)  Lord  mnaufiM  decided  on  the  princi 
pie  laid  down  by  Lord  Hardvnckty  whose  decision  must  have  been 
assented  to,  and  acted  upon,  for  half  a  century.  In  Ex  parte 
Christie,  (10  Vesey,  jr.  105.)  Lord  Eldan  said,  ^'  Unless  it  could  be 
made  out,  that  part  owners  of  a  ship  are  not  partners,  this  was 
nothing  more  than  a  set-off  of  a  separate  debt  against,  a  joint  debt ;'' 
(Abbott  on  Shipt,  3d  ed.  99.)  and  he  adopts  the  principle  we  con- 
tend for,  in  refusing  to  allow  the  set-off  in  that  case. 

2.  Again ;  although  the  appellant  and  StilweU  were  not  general 
partners,  as  {o  all  their  commercial  concerns,  yet  they  were  carry- 
ing on,  as  partners,  and  at  the  same  time,  a  number  of  advenUues, 
in  respect  to  the  ships  Union  and  Orris,  and  the  brig  Phomix,  and 
their  respective  cargoes,  which  formed,  and  so  it  was  considered 
and  treated  between  themselves,  as  one  and  the  same  partnership 
connection.  The  account,  therefore,  should  have  been  directed  to 
be  taken  between  Stilwelly  and  the  appellant,  and  between  the 
respondents  and  the  appellant,  of  the  unsettled  concern^  of  the 
Union,  Orris  and  Pkwnix,  and  their  respective  cargoes  and  ad- 
ventures. 

3.  But  we  contend,  that  the  appellant  bad  a  lien  on  the  pro- 
ceeds of  the  Phoenix  and  her  cargo,  in  his  hands,  for  the  general 
balance  of  his  account  against  SiUwell.  Lord  Hardwicke,  in 
Doddington  v.  Hallet,  held,  that  the  plaintiffs  had  a  specific  lien  on 
the  share  of  Hall,  for  what  they  had  paid,  or  were  liable  to  pay  to 
tradesmen,  for  building  ^and  equipping  the  ship.  And  Mr.  Abbott, 
(ofi  Ships,  96,  97.  3d.  ed.)  in  his  remarks  on  the  case,  says,  that 
the  usage  or  course  of  trade  was  to  charge  the  assignee  or  pur- 
chaser, in  accoimt,  for  the  outfit,  and  other  expenses  incurred,  in 
respect  of  the  voyage  of  which  he  is  entitled,  in  consequence  of 
his  purchase,  to  share  the  profits.  The  assignment  by  Stiltcell  as 
not  for  the  benefit  ofall  his  creditors,  as  the  chancellor  appears  to 
suppose,  but  for  certain  creditors,  named  in  the  assignment,  to 
whom  he  gives  a  preference,  most  unjustly,  as  regards  the  appellant. 

Henry,  contra.  This  court  have  decided,  that  an  insolvent 
debtor  may  lawfully  prefer  one  creditor  to  another.  {Murray  v. 
Riggs,  15  Johns,  Rep,  571.)  The  court  are  bound  to  give  effect 
to  the  assignment  In  the  present  case,  as  much  as  if  it  had  been 

of  notes)  cites  the  case  o(  Ex  parte  Gibaon^  in  re  Peacock,  (4th  of  November ^  1808,)  as  dctldinC 
that  a  bankrupt's  interest  in  a  moiety  of  a  vessel,  is  the  separate  property  of  the  bankropt? 
and  is  not  to  be  held  by  the  auigaees  for  the  purpose  of  paying  the  joint  creditors  of  the  skip- 
Mr.  Wataon,  in  bis  Treatin  on  the  Law  pf  Partnership,  (p.  139.  142.  2d  ed.  1807,)  adopts 
the  doctrine  of  Jiord  Hardwicke  without  any  hesitation  or  comment,  as  the  settled  law.  And 
•  e  laoks  these  joint  adventures  by  part  owners  of  ships,  as  special  partnerships,  in  which  tbe^ 
have  all  the  rights,  and  are  suhjcrt  to  all  the  liabilities  of  partners }  hiu  the  relation  of  copait- 
■ership  ceases  nith  the  particular  adventure,  and  at  no  time  extends  to  any  of  their  odier 
concerns,  (p.  64,  56.) 
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made  for  all  the  creditors  generally.  There  is  no  pretence,  that  JN  error, 
it  was  fraudulent.  The  respondents,  as  assignees  of  Stilwell,  have 
a  legal  preference,  and  they  have,  at  least,  equal  equity  with 
the  appellant,  even  on  the  foot  of  the  Ken  claimed  by  him.  The 
appellant  had  notice  of  this  assignment  before  the  property  was 
consigned  to  him.  Is  not,  then,  the  equity  with  the  respondents  ? 
Notwithstanding  the  opinion  of  Lord  Hardwicke^  in  Doddington 
▼.  Hdlltty  every  one  must  perceive  great  force  and  solidity  in  the 
brief  argument  of  the  defendants'  counsel,  as  reported  in  that  case. 
The  appellant  was  bound  to  show,  affirmatively,  that  the  vessel 
was  converted  into  partnership  stock.  There  was  no  freight  re- 
ceived, for  the  plain  reason  that  the  vessel  was  the  property  of  the 
owners  of  the  cargo.  It  is  admitted,  that  Lord  Hardwicke  went 
the  full  length  of  allowing  the  partnership  lien.  But  the  cases  of 
jEc  parte  Young,  Ex  parte  Harison,  Ejc  parte  Gibson,  Ex  parte 
Parry,  and  Ex  parte  Browne,  (6  Vesey,  136.)  and  the  opinions  of 
Mr.  Abbott  and  Mr.  Belt,  all  stand  opposed  to  the  decision  of 
Lord  Hardwicke,  and  which  must  be  now  regarded  as  expressly 
overruled  by  Lord  Eldan, 

The  /£en  of  the  appellant,  if  it  could  exist  atall,  remained  no  longer 
than  to  the  time  when  the  Phanix  was  sold,  and  converted  into 
money.  Whenever  the  subject  of  the  /tends  parted  with,  the  lien 
is  gone.  It  is  said,  that  the  appellant,  *having  the  rightful  and 
lawful  possession  of  these  proceeds,  has  a  specific  lien  on  them 
for  the  general  balance  of  his  account.  We  answer,  that  the  con- 
duct of  the  appellant,  in  causing  the  proceeds  of  the  Phcmix,  and 
her  cargo,  to  be  shipped  to  him  individually,  for  the  purpose  of 
obtaining  possession  of  the  whole,  was  inequitable  and  unjust. 
The  possession  was  acquired  wrongfully.  A  person  who  gets 
possession  of  a  thing  by  misrepresentation,  will  not  be  allowed  to 
retain  it  on  the  ground  of  a  lien,  to  which  he  might  otherwise  have 
been  entitled.  (Madden  v.  Kempster,  1  Camp.N.  P.  12.)  So,  if 
a  person  claims  and  obtains  the  possession  of  goods,  wrongfully, 
on  paying  freight  and  expenses,  he  cannot  retain  them,  until  he  is 
indemnified  for  what  he  has  paid.  {Lempriere  v.  Pasley,  2  Term 
Rep,  485.)  The  possession,  then,  acquired  by  the  appellant,  afler 
notice  of  the  assignment  of  StilweW s  .^h^xe^  can  never  bar  the 
equity  of  the  respondents. 

T.  A.^Emmet,  in  reply,  contended,  1.  That,  independent  of  any 
partnership,  a  part  owner  of  a  vessel  has  a  right  to  be  paid  for  all 
his  advances  for  outfits  and  expenses,  over  and  above  his  share. 

2.  That  where  a  vessel  and  cargo  are  jointly  owned,  in  one  com- 
mon adventure,  it  is  an  exception  to  the  general  law,  as  to  vessels, 
and  both  vessel  and  cargo  are  partnership  property. 

3.  Where  the  whole  subject  matter  is  thrown  into  one  common 
fund,  all  the  creditors  must  take  subject  to  the  general  account  of 
the  partnership. 

The  case  of  Doddington  v.  Hallet^  was  a  most  solemn  decision 
of  Lord  Harduncke,  and  is  acknowledged  to  be  so  by  Lord  Eldon, 
as  appeared  from  a  manuscript  note  in  his  possession.  (2  f^es.  ^' 
Beame,  243,  244.)    Lord  Hardwicke  limited  his  decision,  in  tliat 
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IN  ERROR,  case,  to  a  point  whidi  has  never  been  overruled  ;  namely,  tlie  lia 
ALBANY,  tMlity  of  the  vessel  for  the  outfits  and  expenses.  On  the  contrary, 
this  equitable  principle  of  Lord  H.  has  been  since  uniibrmly 
adopted.  Mr.  Abbott ,  sc  far  irom  denying  it,  lays  down  the  law  in 
conformity  to  the  doctrine.  In  commenting  on  the  case  of  Snntk 
V.  De  Siha^  {Abbott  on  Skipty  94.  dd  ed%)  he  says,  <^  It  is  true, 
indeed,  *that  as  long  as  the  ship  continues  to  be  employed  by  the 
same  persons,  no  one  of  them  can  be  entitled  to  partake  df  the 
profits,  until  all  that  is  doe,  in  respect  to  the  part  he  holds  in  the 
ship,  has  been  discharged."  The  decisions,  snbseqaent  to  that 
of  Doddington  v.  Halfet,  may  be  said  to  limit  the  appKcatton  of 
that  case,  to  outfits  and  expenses,  but  the  case  does  not  appear  to 
have  gone  beyond  that ;  and  there  seems,  therefore,  to  be  no  rea- 
son for  doubting  its  correctness.  The  appellant  do^  not  wish  to 
disturb  the  settled  distinction  between  partnership  property,  and 
the  property  of  tenants  in  common.  There  can  be  no  doubt,  that 
ships  may  become  partnership  property ;  and  the  evidence  in  the 
case  shows,  that  the  Phmnix  was  joint  or  partnership  property. 
Lord  Eldon  himself  marks  the  distinction  between  joint  owners 
and  part  owners.  If  the  vessel  was  not  considered  as  partnership 
property,  it  would  be  in  the  power  of  each  owner  to  defeat  their 
joint  business. 

Again ;  the  appellant  and  SiilweUy  being  jointly  concerned  m 
the  Union  and  the  Orrii,  as  well  as  the  P/uenuo,  the  whole  was 
one  connected  partnership  <;oncem,  as  between  them,  in  r^ard  to 
these  different  adventures. 


Platt,  J.  It  appears,  that  on  the  27th  of  December^  1815, 
Mumforrdy  and  one  Samuel  StilweU,  #ere  joint  owners,  in  equal 
proportions,  of  the  brig  Phemixy  whereof  James  Green  was  master : 
that  Mumford  and  Stihtelly  as  lifmited  partners  for  that  adventure, 
planned  a  voyage,  and  shipped  a  cargo  at  iVeti'-  York^  on  board 
the  brig,  in  their  joint  names,  with  instructions  to  the  master  to 
proceed  to  Gibraltar,  and  there  to  sell  the  cargo,  in  whole  or 
part ;  to  invest  the  proceeds  in  another  cargo,  and  from  thence  to 
carry  6n  a  trading  voyage,  as  the  master  might  think  proper,  for 
the  benefit  of  the  owners :  that  the  vessel  and  cargo,  accordingly, 
proceeded  to  Gibraltar;  thence  to  Messina;  thence  to  the  ccast 
of  Brazil;  (at  each  of  which  places,  the  cargo  was  exchanged  of 
in  whole  or  in  part ;)  and  from  thence  to  Havana ;  wbere  the  cap- 
tain sold  the  whole  of  the  cargo,  which  he  had  brought  there.  On 
the  27th  o£  April,  1816,  Stilwell,  being  insolvent,  made  an  assign- 
ment to  the  respondents,  in  trust  for  his  creditors,  of  all  his  share 
in  that  vessel  and  ^cargo,  and  all  his  estate  of  every  kind  and  Da- 
^re  whatever,  of  which  assignment  his  late  partner  {Mumford) 
had  notice,  in  a  few  days  therelifter. 

On  the  13th  of  September,  1816,  (fonr  and  a  half  months  after 
the  assignment,)  Mumford  wrote  to  Captain  Green,  then  at  Havana. 
informing  him  of  the  failure  of  StilweU,  and  requesting  Green  to 
sell  the  brig  Phcsnix  there,  and  to  invest  the  proceeds  of  the  ves- 
sel, and  former  cargoes,  in'a  new  cargo  at  Havana;  and  to  ship 
such  new  cargo,  consigned  to  him  {Mumford)  alone,  at  New* 
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York.     Captain  Green,  accordingly,  complied  with  that  request,  IN  ERROML 
and  shipped  the  whole  avails  of  the  vessel,  and  of  his  foimer  car-    ALBANY, 
goes,  in  a  new  cargo  of  sugar  and  coffee,  consigned  to  Mumford, 
at  New- York;  which  was  received  by  Mumfordy  accordingly,  on 
the  24th  q{  February,  1817. 

The  respondents  then,  by  virtue  of  the  assignment,  demanded 
StihcelVs  half  of  the  return  cargo,  so  received  by  Mumfardj  whieh 
Mumford  refused,  on  the  ground,  that  SHlweU  owed  him  a  large 
balance  on  partnership  account,  in  relation  to  that  voyage ;  and, 
also,  in  relation  to  other  trading  voyages,  in  which  they  had  been 
Jointly  concerned ;  cL^iming,  that,  upon  a'4rill  settlement  of  all 
their  accounts,  Stilwell  woulJ  be  largely  indebted  to  him,  and  in- 
sisting on  his  right  to  retain  the  whole  of  the  return  cargo,  as  the 
means  of  his  indemnity. 

The  only  question  was,  on  what  principle  Mumford  ought  to 
account  to  the  assignees  of  SiilwelL  The  chancellor  decreed,  that 
the  partnership  extended  to  the  cargo,  and  not  to  the  brig  Phanix : 
that,  in  regard  to  the  vessel,  Mumford  and  Stilwell  were  teTumts  in 
common,  and  not  partners ;  and  that  Mumford  should  therefore  ac- 
count to  the  assignees,  and  be  charged  for  one  half  the  net  pro- 
ceeds of  the  vessel ;  and  for  sucli  balance,  if  any,  as  should  appear 
to  be  due  to  Stilwell  on  a  settlement  of  the  partnership  concerns,  in 
relation  to  the  freight  and  cargo, "  after  all  just  allowances  between 
them,  in  respect  to  such  joint  concern,  are  made."  The  chancel- 
lor excluded  from  the  account  to  be  taken,  all  claim  for  balances, 
if  any,  due  to  Mumford,  on  account  of  former  trading  voyages,  in 
which  it  appears  there  had  been  limited  partnerships  between  them 
of  a  like  kind. 

*I  am  of  opinion,  that  the  decree  is  right.  The  vessel  was 
owned  by  them  as  tenants  in  common,  beyond  all  question,  before 
the  voyage  was  planned.  It  is  important  to  remark,  that  before 
the  shipment  at  New-York,  Mumford  purchased  of  Stilwell  one 
sixth  of  the  vessel,  so  as  to  make  their  shares  equal,  and  no  entry 
appears  of  it  in  the  partnership  account ;  which,  I  think,  denotes, 
that  although  they  were  partners  in  the  adventure  of  the  cargo^ 
yet  the  vessel  was  not  considered  or  treated  as  partnership  prop- 
erty ;  and,  according  to  my  judgment,  upon  the  evidence,  the  brig 
was  not  sent  abroad  to  be  sold.  The  instructions  to  Captain 
Green,  to  ma:ke  sales,  extended  to  the  cargo  only ;  and  the  sale  of 
Che  vessel  was  in  consequence  of  the  private  directions  o(  Mumford 
alone,  after  he  had  notice  of  the  assignment  of  StilwtWa  share. 
Tne  bill  states,  that  Stilwell  and  Mumford  were  equally  interested 
in  the  vessel  and  cargo :  '*  that  the  cargo  was  shipped  in  their  joint 
names,  and  the  captain  signed  bills  of  lading  for  it,  as  the  prop- 
erty of  both ;  and  that  the  cargo  was  to  be  taken  to  Gibraltar,  and 
there  sold,  if  a  market  should  offer;,  and,  if  not,  the  vessel  and 
cargo,  or  such  parts  of  it  as  might  not  be  then  sold,  and  the  invest- 
ment of  the  proceeds  of  what  might  be  sold,  were  to  proceed  to  such 
other  ports  or  places  as,  in  the  opinion  of  the  master  of  the  vessel, 
might  be  most  advantageous  for  the  joint  owners;  and  that 
the  master  was  to  carry  on  a  trading  voyage  with  the  vessel  and 
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IN  ERROR,  cargo,  in  such  way  as  he  might  think  best,  and  most  for  the  ad- 
vantage of  joint  owners  of  the  vessel  and  cargo." 

The  answer  admits,  "  that  the  destination  of  the  vessel,  and  the 
powers  and  instructions  of  captain,  and  the  purposes  of  the  voyage, 
were  such,  as  in  the  bill  are  set  forth." 

Captain  Greene  (in  his  answer  to  the  third  cross  interrogatory) 
testifies,  "  that  the  owners  of  the  brig  PhoBnix  agreed  to  allow  hun 
commissions  upon  the  sale  and  purchase  of  cargoes^  But  he  no 
where  pretends  or  intimates  that  he  was  to  be  allowed  commissions 
on  the  sale  of  the  vessel,  or  that  he  had  any  instructions  from  the 
joint  owners  for  the  sale  of  the  vessel.  The  sale  of  the  vessel  was 
not  because  she  was  unseatcorthyy  nor  because  she  was  not  ^wanted 
for  the  completion  of  the  voyage.  The  captain  purchased  another 
vessel  at  Havanoy  in  lieu  of  the  Phoenix^  for  the  very  purpose  of 
bringing  home  the  return  carffo.  The  sale  of  the  Phcsnix  was 
never  contemplated  until  after  Mr.  Mutnford  was  informed  of  the 
assignment  made  by  StilwelL  Then,  for  the  first  time,  instruc- 
tions were  given  to  sell  the  vessel.  Before  that  private  letter  of 
Mumfordy  the  understanding  undoubtedly  was,  tiiat  the  captain 
was  to  bring  home  the  return  cargo  in  the  same  vessel  in  which  he 
carried  the  outward  cargo ;  and  the  only  object  in  changing  the 
vessel  seems  to  have  been  to  commit  the  whole  to  the  exclusive 
possession  and  control  of  Mutnford;  which  he  probably  was  ad- 
vised could  not  be  done,  if  the  brig  Phatiix  came  to  Neiv-  York. 

If  the  assignment  had  not  been  made,  the  Phcenix  would  have 
returned  to  New-Yorky  and  then  the  owners  would  have  stood  in 
the  same  relation  as  they  originally  did ;  that  is,  as  tenants  in  com- 
mon. It  would  not  have  entered  the  mind  of  either  of  them,  that 
the  vessel  was  subject  to  a  partnership  lien,  afler  the  joint  adven- 
ture of  the  cargo  had  ended.  Upon  this  sale  of  the  entire  vessel, 
by  one  of  the  tenants  in  common,  the  assignees  of  the  other 
tenant  in  common  had  an  option,  to  affirm  the  sale  of  their 
half  or  not.  They  might  have  pursued  the  vessel,  and  main- 
tained their  right  to  a  moiety  of  her ;  but  were  not  obliged  to 
do  so.  They  have  elected  to  affirm  the  sale ;  and  have  therefore 
a  right  to  hold  Mumford  accountable  for  the  net  proceeds  of  that 
sale.  Such  election  was  perfectly  consistent  with  their  rights  as 
tenants  in  common,  and  by  no  means  subjected  them  to  a  settle- 
ment and  liquid^ation  of  accounts,  on  principles  of  partnership. 
Mumford  certainly  could  not  gain  such  an  advantage,  by  his  own 
wrongful  act. 

A  ship  may  undoubtedly  be  a  subject  of  partnership^  as  an  in- 
strument  of  commerce,  and  also  as  an  article  for  sale.  But  here 
the  parties  were  joint  owners  previous  to,  and  independent  of  their 
limited  partnership  in  the  cargo  and  trading  voyage.  The  vessel 
happening  to  belong  to  the  shippers  in  this  case,  was  the  mere 
venicle  or  their  merchandise,  and  was  no  otherwise  connected  with 
the  partnership  adventure  than  if  it  had  been  chartered  from  other 
ship-owners.  "^It  was  properly  likened,  by  the  chancellor,  to  a 
store-house  of  which  the  partners  were  tenants  in  common. 

But  it  is  said,  the  decree  is  erroneous,  in  denying  to  Mumford 
an  allowance  for  repairs  on  the  vessel,  preparatory  to  the  voyage. 
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If  the  decree  be  so,  I  consider  it  wrong ;  because,  as  between  IN  ERROR 
ship-owners,  who  are  mere  tenants  m  common,  each  has  a  specific 
Ken  for  repairs.  {Abbott,  96.  (116.)  93.  (113.)  by  Story.)  I  am 
persuaded,  however,  from  the  terras  of  the  decretal  order,  that  the 
chancellor  did  not  mean  to  exclude  the  charge  for  repairs.  If  the 
amount  of  credit  to  be  given  for  repairs  was  exactly  equal  to  half 
of  the  net  proceeds  of  the  vessel,  it  would  make  no  difference 
whetlier  the  account  was  taken  on  the  principle  of  a  tenancy  in 
common,  or  of  a  partnership ;  but  the  proof  may  show  a  great 
disparity.  If  the  parties  were  tenants  in  common  in  the  vessel,  as  I 
think  they  were,  then  Mumford  is  to  be  charged  with  one  half  of 
the  net  proceeds  of  the  brig  Phoenix,  after  deducting  such  propor- 
tion of  the  amount  expended  by  him  in  repairs  on  that  vessel,  as 
shall  be  equal  to  the  proportion  which  Stilwell  owned  in  her,  at 
the  time  of  the  repairs.  If  they  were  partners  in  the  vessel,  as 
well  as  the  cargo,  then  Mumford  is  to  be  credited  for  StilwelVs 
proportion  of  the  repairs  put  on  the  vessel  by  Mumford,  and  the 
whole  proceeds  of  the  vessel  and  cargo  are  to  be  accounted  for  on 
the  principles  of  partnership ;  that  is,  he  is  to  pay  over  to  the  as- 
signees o(  Stilwell  half  the  surplus,  if  any,  after  satisfying  the  just 
claims  for  debts,  expenses,  and  advances,  in  the  character  of  partner. 

It  does  not  appear  that  the  claim  for  repairs,  made  by  Mumford, 
on  the  vessel,  of  which  he  was  joint  owner,  was  ever  distinctly  pre- 
sented to  the  mind  of  the  chancellor;  and  he  has  no  where,  in  his 
opinion,  discussed  that  point,  nor  even  adverted  to  it.  This  omission 
is,  to  my  mind,  conclusive  evidence  that  he  was  never  called  on  to 
decide  that  point ;  and  that  it  was  considered  a  matter  of  ulterior 
discussion.  The  only  question  before  him,  in  regard  to  the  vessel, 
was,  whether  the  account  between  the  parties  should  be  taken  on 
the  principles  of  partnership,  or  of  a  tenancy  in  common.  It  is  the 
settled  doctrine  of  this  court,  that  no  point  can  be  regarded  as  a 
proper  subject  of  appeal,  *which  has  not  been  expressly  litigated  in 
the  court  below.  The  decretal  order  is,  that  the  account  shall  be 
taken  on  the  footing  that  the  parties  were  tenants  in  common,  and 
not  partners  in  the  vessel,  with  the  explanatory  remark,  "  after  all 
just  allowances  between  them  in  respect  to  such  joint  concern  are 
madeJ^  This  was  a  general  direction  to  the  master;  and  the 
question  of  repairs  will  arise,  when  "  all  just  allowances"  shall  be 
considered.  The  proceeding  was  interlocutory  merely  ;  and  every 
item  of  the  master's  report,  when  it  comes  in,  will  form  a  subject 
of  exception  before  the  chancellor.  As  yet,  he  has  expressed  tio 
opinion  on  that  point. 

I  am  also  clearly  of  opinion,  that  the  chancellor  was  right  in 
deciding  that  the  account  is  not  to  be  taken  subject  to  the  unsettled 
balance  (if  any)  -due  to  the  appellant,  on  former  joint  trading 
voyages  in  the  ships  Union  and  Orris.  There  is  no  evidence  of  a 
general  partnership^  Mumford  and  Stilwell  each  did  business,  as 
a  merchant,  on  his  own  account,  and  those  joint  voyages  were 
occasional  adventures  merely,  and  independent  of  their  ordinary 
commercial  business. 

My  opinion,  therefore,  is,  that  the  decretal  order  of  the  chan- 
cellor ought  to  be  affirmed. 
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m  ERROR,  WooDwoRTu,  J.  The  appellant,  and  Samuel  Stilwellj  as  appean 
by  the  pleadings  and  proofs,  although  not  general  partners,  had 
been  concerned  as  partners  in  voyages  made  by  certain  ships, 
called  the  Union  and  the  OrrU^  and  the  shipments  made  in  those 
vessels,  on  their  joint  account;  they  also  were  owners  of  the 
vessels.  It  does  not  appear  when  this  joint  concern  commenced, 
but  it  does  appear  that  it  was  still  in  existence,  and  not  brought 
to  a  close,  on  the  16th  of  January,  1816;  for,  on  that  day,  an 
account  was  exhibited  by  Siilwell,  and  settled  by  the  appellant^  in 
which  various  charges  in  relation  to  that  concern  are  contained ; 
all  of  which  are  dated  in  1815.  In  the  account  (exhibit  H.)  of 
tiie  assignees  of  SiiltoeU  against  the  appellant,  there  is  a  charge, 
November  17,  1815,  for  one  half  of  a  premium  paid  for  iosorance 
of  the  ship  Union  from  Gibraltar  to  New-York;  and  under  date 
of  February  37,  1816,  the  •assi^ees  make  various  charges  against 
the  appellant  for  articles  received  by  the  ships  Uniofi  and  Orris. 

By  the  appellant's  account  ^exhibit  S.)  it  appears,  that  on  the 
19th  of  April,  1816,  the  appellant  purchased  of  SiiltoeU  one  half 
of  the  ship  Orris ;  and  that  on  the  28th  of  May,  1816,  one  half 
of  the  ship  (7ntoii  was  purchased  at  auction  by  the  appellant  This 
account  was  seen  by  Vandewater,  one  of  the  respondents ;  and  he 
was  satisfied  with  the  correctness  of  it.  It  is  proved  by  several 
witnesses,  that  the  appellant  and  Stilwell  were  jointly  concerned 
in  those  vessels,  and  their  cargoes  and  voyages.  From  the  pro- 
ceding  statement,  it  is  evident  that  this  partnership  in  the  vessels 
and  cargoes  continued,  and  had  not  terminated,  when,  in  Decem- 
ber, 1315,  the  appellant  and  Stilwell  commenced  another  joint 
concern  in  the  Phmnix,  out  of  which  has  arisen  the  present  con- 
troversy. This  does  not  appear  to  be  a  case  where  the  several 
owners  or  tenants  in  common  let  the  vessel  on  charter  party,  or 
had  in  view  the  mere  earnings  or  profits  arising  from  freight ;  but 
where  they  contemplated  a  trading  voyage,  in  which  both  were 
equally  concerned.  One  principal  object  connected  with  that 
voyage  was,  that  both  vessel  and  cargo  should  be  sold,  and  new 
investments  be  made  for  the  benefit  of  the  concern.  This  fact  does 
not  seem  to  be  a  point  in  dispute  ;  the  question,  then,  is,  admitting 
that  the  owners  of  a  vessel  are  to  be  regarded  on  the  nice  distinc- 
tion  of  a  tenancy  in  common,  whether,  by  tlie  act  of  the  parties, 
the  vessel  was  not  made,  in  respect  to  this  concern,  as  much  a  part 
and  parcel  of  the  partnership  property  as  the  cargo  which  she  con- 
tained. If  it  was,  it  may  not  be  material  to  decide  on  the 
question,  whether  a  part  owner  of  a  vessel,  when  there  is  no  part- 
nership, general  or  special,  can  assign  his  share  without  reference 
to  any  equitable  lien  on  the  vessel.  No  proposition  seems  to  be 
better  settled,  than  that  where  there  is  a  partnership,  the  partner 
in  advance  has  a  lien  on  the  partnership  properfy  for  any  balanoe 
that  may  be  due  to  him  on  the  partnership  account.  The  law  will 
not  permit  a  separate  creditor  to  receive  mor©«^than  the  partner  is 
entitled  to,  in  whose  place  he  stands ;  he  can  only  claim  the  share 
of  his  debtor  after  the  other  partner  is  satisfied,  and  *after  all  just 
debts,  expenses  and  advances  are  allowed.  This  is  the  settled 
rule  in  relation  to  partnership  property.    (I  Vesey,  239.     Cotcper^ 
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S4&  4  Veseyy  396.  17  Ve^ey^  193.)  In  the  application  of  the  in  mekor. 
ruie«  there  is  not  a  uniform  current  of  authority.  In  Doddington 
¥.  HdUety  (1  Vesey,  497.)  the  facU  were  these :  Hally  the  defend- 
ant a  Liitesiate,  entered  into  an  agreement  with  the  plaintids,  by 
wfiich  he  was  authorized  to  contract  for  tb^  building  of  a  ship  for 
tiieiQ  for  the  service  of  the  East  Lidia  Company^  and  for  the  fitting 
t>ttt,  manning,  and  victualling  her.  JUall  dying  intestate,  the  part 
<,>wuers  filed  a  bill  against  his  representatives^  that  they  n>ight  have 
a  specific  lien  upon  what  should  be  due  to  Hall  for  his  share,  for 
the  moaiey  the  plaintiifs  had  paid  to  the  tradesmen,  in  fitting  out 
the  ship,  an  1  that  the  plaintiffs  had  a  lien  on  the  partnersiiip  estate^ 
iu  respect  of  the  balance  that  should  come  out  due  to  him  on  the 
p<u'iner^hip  account.  Lord  Hardwicke  determined  the  broad 
qti«ation,  ^'  that  the  ship  may  be  the  subject  of  partnership  as  well 
a^  any  thing  else ;  the  U9e  and  earnings  thereof  being  a  proper 
subject  of  trade,  and  the  letting  a  ship  to  freight,  as  much  a  trade 
as  any  other ;  that  it  was  a  partnership  amon^  the  parties,  and  the 
ship  was  a  part  of  the  subject  thereof,  it  bemg  their  method  of 
trading."  The  general  doctrine  seemed  not  to  be  conlested* 
Lord  Hardwicke  observed  "  that  the  defendant's  counsel  had  beea 
forced  to  resort  to  the  case  of  an  assignment  of  a  share  for  valuable 
consideration,  which  was  not  then  before  the  court,  and  must  be 
governed  by  the  course  of  trade ;  that  if  it  stood  on  general  equity^ 
he  was  of  opinion,  that  if  a  purchaser  have  notice  of  the  partner- 
ship,  he  would  be  subject  to  it.  If  he  had  not  notice,  it  would  be 
a  strong  case  for  the  purchaser,  because  he  would  have  gained  the 
I^al  interest ;  but  if,  by  the  course  of  trade,  it  is  otherwise,  that 
will  prevail,  and  is  to  govern  mercantile  matters." 

The  doctrine,  then,  is,  that  the  ship  is  to  be  considered  as  part- 
nership property,  and  liable  for  equitable  liens,  even  against  a 
purchaser  for  valuable  consideration  with  notice,  and,  perhaps, 
without  notice,  if  so  was  the  course  of  trade.  The  case  before  the 
eoimt  is  not  that  of  a  purchaser  for  valuable  consideration,  but 
where  the  assignees  stand  in  ^the  place  of  Stilwell,  and  have  the 
same  equity  as  if  he  had  been  a  party ;  consequently,  if  this  rule 
be  correct,  it  is  decisive  on  this  point.  The  justice  of  applying  it 
to  a  case  where  there  is  no  purchaser  for  valuable  consideration, 
without  notice,  seems  to  be  founded  on  tlie  purest  equity,  for  it 
requires  no  more  than  that  the  ship  be  chargeable  with  all  debts, 
for  which  either  owner  was  liable  on  account  of  the  ship.  I  do 
not  perceive  any  difficulty  in  applying  this  equitable  lienj  although 
the  ship  bo  considered  as  standing  upon  the  distinction  of  a  ten- 
ancy in  common.  Abbott  (oh  Ships^  103.)  observes,  ''The  several 
part  owners  of  a  ship  are  tenants  in  common  with  each  other  of 
their  respective  shares ;  each  lias  a  distinct,  although  undivided 
interest  in  the  whole,  and  upon  the  death  of  any  one,  his  share 
goes  to  his  own  personal  representotives,  and  does  not  accrue  to 
the  others  by  survivorship."  Be  it  so ;  it  is  perfectly  consistent 
with,  the  claim  in  equity,  that,  as  between  the  several  owners,  the 
distnct  individual  share  shall  be  holden  until  all  debts  on  account 
of  the  ship  are  discharged ;  this  is  the  substance  of  the  rule  laid 
down  by  Lord  Hardwicke,     I  have  not  discovered  (hat  this  case 
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IN  ERROR,  has  been  overruled  or  controverted,  until  the  case  Ex  parte  Yating^ 
ALBANY  (^  ^"^*'  ^  Beames,  242.^  It  is  true,  Lord  Eldan  adopted  a  diflfer- 
Nov.  1822.'  ent  rule,  and  held  that  the  bankrupt's  share  passed  to  his  creditors, 
there  being  no  lien  in  favor  of  other  partneris,  in  respect  of  their 
disbursement  and  liabilities.  The  succeeding  English  cases  have 
folloived  the  last  rule,  and  are  considered,  at  present,  as  settling 
the  law  on  this  question  in  that  country.  It  may,  I  think, .be  fiurly 
presumed,  that  the  rule  laid  down  by  Lord  Hardtvicke  had  been 
acquiesced  in,  if  it  cannot  be  shown  to  have  been  drawn  in  questioB 
for  more  than  half  a  century.  How  can  it  be  safely  said,  that  tliis 
case  has  never  b^n  acted  upon  during  so  long  a  period  ?  The 
community  may  have  considered  the  rule  settled,  and  applied  it 
to  cases  that  may  have  arisen.  That  such  cases  must  have  been 
frequent,  in  a  country  so  highly  commercial  as  England^  cannot 
well  be  doubted ;  that  the  rule  should  not  have  been  assailed  for 
such  a  length  of  time,  is  strong  evidence  that  the  principle  on 
which  it  was  founded,  had  the  sanction  of  justice  and  law.  So 
far,  then,  we  may  conclude  *that  it  has  been  acted  on.  That  it 
has  not  been  recognized  by  any  subsequent  decision  in  an  analo- 
gous case,  will  be  admitted ;  it  remained,  however,  an  authority, 
until  overruled  in  the  late  cases.  Were  it  indispensable  now  to 
decide  between  these  conflicting  opinions,  I  should  be  disposed  to 
subscribe  to  the  opinion  of  Lord  Hardwicke,  as  laid  down  in 
Doddington  v.  Hallet 

But  the  appellant  is  not  driven  to  the  necessity  of  supporting 
Lord  Hardwicke,  for  the  question  here  may  be  determined  on 
principles  that  will  not  be  disputed.      It  was  admitted,  on    the 
argument,  and  cannot  well  be  denied,  that  if  the  appellant  and 
Stihvell  had  been  general  partners  in  trade,  the  doctrine  would  be 
sound.     In  this  case,  if  the  owners  of  the  ship,  by  agreement  or 
arrangement,  have  made  it  a  part  of  the  partnership  property,  with 
which  they  were  conducting  their  operations,  a  lien  necessarily 
arises  to  make  it  liable  for  partnership  debts  and  advances.     It  is 
true,  the  appellant  and  Stilwell  were  tenants  in  common,  and  part 
owners  of  the  ship ;  and  if  no  further  connection  appeared,  the 
question  would  be  very  diflerent  from  the  one  which  arises  in  this 
case.     It  is  admitted,  that  here  the  parties  were  partners  in  the 
cargo  and  voyage  ;  is  it  not  equally  clear,  they  were  so  in  the 
vessel }     It  is  not  the  case  of  a  vessel  being  chartered  or  earning 
freight,  eo  nomine ;  but  the  vessel  is  to  be  sold,  as  well  as  the  cargo ; 
the  avails  of  both  are  to  be  invested  in  such  manner  as  the  muster 
may  consider   most  advantageous.     This  has   been   carried  into 
eficct ;  the  ship  and  outward  bound  cargo  were  sold,  and  equally 
applied  in  procuring  a  return  cargo,  and  in  carrying  on  the  trade; 
they  ^ere  both  inseparably  connected  with  this  object.     Such 
was  the  original  intention,  which  was  steadily  kept  in  view,  and 
terminated  in  the  shipment  of  the  goods  by  the  brig  Newton^ 
which  came  to  the  appellant's  hands. 

After  all  this,  to  say  that,  in  respect  to  the  ship,  the  appellant 
and  Stilwell  stand  as  tenants  in  common,  and  part  owners  merely, 
and  that  the  ship  formed  no  part  of  the  partnership  property,  is  to 
my  mind  a  proposition  not  founded  in  fact.  If  I  am  correct  in  this 
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conclusion,  it  follows,  on  acknowledged  principles,  not  depending  IN  ERROR. 
on  the  authority  *of  Doddin^ton  v.  Hailet,  that  the  ship,  equally  with     ALBANY, 
the  cargo,  is  liable  for  all  debts  for  which  either  owner  is  chargeable 
on  account  of  the  ship. 

The  next  question  is,  whether  the  proceeds  of  the  brig  PhcRtiix 
and  cargo,  or  either  of  them,  are  subject  to  any  balance  that  may 
be  due  to  the  appellant  in  respect  to  the  ships  Union  and  Orris, 
and  the  voyages  by  those  vessels  on  their  joint  account.  The 
answer  to  this  question  will  depend  on  the  nature  and  extent  of 
the  connection  or  partnership  that  existed  between  the  appellant 
and  Stilwell.  It  is  not  pretended  they  were  general  partners  in 
trade,  nor  is  it  necessary  they  should  be,  in  order  to  give  the 
appellant  the  right  now  claimed ;  but  it  is  necessary  to  show,  that 
the  connection,  or  partnership,  that  existed  in  the  Union  anc'  Orris, 
continued^  and  included  the  concern  in  the  cargo  and  voyage  of 
the  Pfuznix :  in  short,  that  the  several  voyages  and  adventures, 
taken  together,  formed  a  continued  partnership  transaction. 

The  partnership  between  the  appellant  and  Stilwell  was  limited; 
it  is  not  pretended  that  it  extended  beyond  the  vessels  and  cargoes 
just  mentioned.  The  partnership  business  was  to  be  carried  on  in 
this  channel.  From  this  source,  the  profits,  if  any,  were  to  be  de- 
rived. No  specific  agreement,  as  to  the  nature  and  extent  of  the 
partnership,  is  made  out  in  proof;  what  they  were,  must  be  col- 
lected from  the  acts  of  the  parties.  We  find  them  engaged  jointly 
in  vessels,  cargoes,  and  trading  voyages,  and  in  no  other  business. 
When  they  commenced  does  not  appear ;  but  it  was  some  time 
before  the  Phcenix  was  sent  out,  that  the  appellant  and  Stilwell 
had  been  concerned  jointly  in  the  vessels,  cargoes,  voyages  and 
adventures  of  the  ships  Union  and  Orris.  That  concern  was  not 
closed  when  the  Phcenix  sailed,  as  appears  by  the  exhibits  in  the 
case  ;  indeed,  the  ships  were  not  sold  until  after  that  period. 
Now,  I  admit,  that  if  the  facts  before  us  show  satisfactorily,  that 
the  appellant  and  Stilwell  intended  that  three  special  or  limited 
partnerships  should  exist,  that  is  to  say,  one  in  respect  to  each  vessel 
and  voyage,  then  clearly  the  appellant  cannot  hold  the  avails  of 
the  Phoenix  and  cargo,  to  apply  them  in  discharge  of  any  balance 
that  may  be  due  to  him,  arising  out  of  the  concern  in  either  of  the 
♦other  vessels.  But  is  there  evidence  that  any  such  thing  was 
contemplated  ?  I  have  not  been  able  to  discover  it.  We  find  the 
appellant  and  Stilwell  commencing  and  carrying  on  business,  in 
three  different  vessels,  at  diflerent  times ;  but  it  was  a  continued 
business,  and  did  not  close  until  Stilwell  made  an  assignment  of 
his  property.  These  facts  prove  one  transaction  ;  the  business  in 
each  vessel  was  the  same ;  the  objects  the  parties  had  in  view 
were  the  same ;  the  concern  in  the  Union  and  Orris  was  not 
closed ;  their  interests  were  blended,  and  extended  equally  to  the 
three  vessels.  Such  facts  will  not  allow  me,  against  the  intrinsic 
evidence  in  the  case,  to  say  that  the  appellant  and  Stilwell  ever 
contemplated  that  the  concern  in  each  vessel  should  form  a  distinct 
partnership  transaction.  For  this  they  could  have  no  motive  or 
inducement ;  the  profits  would  depend  on  winding  up  the  whole 
concern,  not  the  successful  termination  of  a  particular  voyage ;  and 

Vol.  XX  56  441 


[•6301 


630 


CASJS8  IN  THE  COURT  OF  ERRORS 


Nov.  1822. 

MUMFOKB 

V. 

NlCOLI- 


[•631  ] 


jN  ERROR  can  it  be  imagined,  that  either  party  intended  to  put  it  in  the  power 
ALBANY,  ^r  control  of  the  other,  to  withdraw,  or  assign,  or  transfer,  the  avails 
of  one  voyage,  which  were  necessary  to  make  up  the  losses,  or  to 
discharge  the  claims  that  existed  in  relation  to  anctlier  ?  It  seenas 
to  me  they  must  have  intended  directly  Uie  reverse.  I  consider 
these  parties  as  commencing  the  business  of  a  limited  pariner^hip 
in  vessels,  cargoes  and  trading  voyages.  After  having  ^ent  out 
one  vessel  and  cargo,  they  proceed  to  a  second,  and  then  to  a 
third.  To  say  that  each  ves^^el  and  cargo  is  to  be  considered  aa 
being  the  subject  of  a  dist'.nct  and  separate  partnership^  rather  tlian 
parts  and  parcels  of  the  same  transaction,  does  not  appear  to  me 
warranted  by  the  evidence.  The  appellant  cannot  be  compelled  to 
part  with  the  avails  of  the  Phanix  and  cargo,  until  an  account 
shall  be  taken  between  iiim  and  the  assignees  of  Stilwel/y  in  respect 
to  the  several  vessels,  voyages  and  cargoes;  inasmuch  as  they 
formed  but  one  partnership  concern,  and,  consequently,  the  appeU 
lant  has  a  lica  on  the  partnership  property  in  his  hands,  to  satisfy 
the  balance  that  may  be  found  due  to  him  ia  re>pect  to  the  un- 
settled concerns  of  the  Union,  the  Orris^  and  the  Phunixy  including 
the  moneys  which  the  appellant  has  been  compelled  to  pay  *to 
certain  creditors,  after  having  advanced  and  allowed  the  same 
previously  to  StilwdL 

I  am,  therefore,  of  opinion,  that  the  decree  of  his  honor  the 
chancellor  be  reversed  :  and  that  a  decree  be  entered  corresponding 
with  the  principles  I  have  stated. 

Sp£nccr.,  Ch.  J.  The  questions  in  this  ca^e  are,  1.  Whether 
the  appellant  had  such  a  lien  on  the  proceeds  cf  the  sale  of  the 
brig  Phosnixy  as  to  be  entitled  to  bold  those  proceeds,  subject  to 
the  settlement  of  the  account  between  him  and  HtUwdly  for  the 
payments  made  by  the  appellant,  on  account  of  that  voyage,  and  the 
charges  in  relation  to  the  vessel  and  her  outfit,  against  the  re- 
spondents' claim,  as  assignees  of  StihcdL 

2.  Whether  the  appellant  is,  in  like  maimer,  entitled  to  hold  the 
proceeds  of  the  sale  of  the  Phanix,  to  satisfy  any  balance  which 
may  be  due  him  from  Stilwell  upoa  the  unsettled  concerns  of  the 
Union  and  the  Orris, 

The  decree  appealed  from,  confidcrs  the  appellant  and  StUweU 
to  have  been  owners  as  tenants  in  common,  in  eqnal  moieties,  of  the 
br-ig  Phanix,  and  that  they  were  special  partners,  and  had  a  joint 
interest  in  the  cargo  and  voyage ;  and  that  that  pat tnership  was 
one  entire  and  distinct  concern,  unconnected  with  any  former 
partnership,  in  any  former  voyage,  in  any  other  vessel ;  and  it  was 
decreed,  that  a  master  should  state  an  account  between  the  re- 
spondents, as  assignees  of  Stilivellf  and  the  appellant,  in  respect  to 
the  brig  Phanlv,  and  her  cargo  and  voyage,  and  that  the  appellant 
be  charged  with  a  moiety  of  the  net  proceeds  of  the  brig  sold  at 
Ilin'ann,  j>nd  with  a  moiety  of  the  net  proceeds  of  the  freight  and 
car«[o  of  the  brig  on  the  voyage,  or  so  much,,  if  any,  of  the  net 
proceeds  of  the  moiety  of  the  freight  and  cargo  as  shall  appear  due 
to  the  respondents,  as  such  assignees,  after  deducting  the  balance, 
if  any,  found  due  to  the  appellant  from  Stiliccll,  on  an  account  to 
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be  taken  and  stated  between  them,  in  respect  to  their  joint  con*  /AT  ERROR: 
cern  in  the  said  freight,  and  cargo,  and  adventure,  after  all  just 
allowances  between  them,  in  respect  to  such  joint  concern,  are 
made.  In  other  words,  the  decree  considers  the  appellant  and 
Siilwell  as  joint  owners  and  partners,  in  regard  to  *the  cargo  and 
freight,  and  directs  the  amount  to  be  stated  on  that  principle,  con- 
fining that,  however,  to  the  particular  voyage  and  concern  of  the 
brig  Phj&nix;  and  it  conaidera  them  tenants  in  common  of  the 
vessel  itself,  and  renders  the  appellant  liable  for  the  net  proceeds 
of  the  sale  of  the  brig,  denying  to  the  appellant  a  right  to  reimburse 
himself  out  of  those  proceeds,  however  the  accounts  between  the 
appellant  and  Stilwell  m£^y  stand,  either  as  regards  that  voyage,  or 
olhar  concerns  and  voyages  in  other  vessels. 

I  put  out  of  consideration,  at  once,  the  inquiry  whether  the 
appellant  knew  of  the  assignment  to  the  respondents,  of  StihoeWs 
interest  in  the  brig,  when  he  requested  Captain  Green  to  consign 
to  him  the  proceeds  of  the  brig  and  cargo,  because  ther^  is  no 
complaint  of  the  sale  of  the  brig,  which  was  made  in  pursuance  of 
instructions  originally  given,  and  which  never  were  revoked  ;  and 
because  the  appellant's  riglit  depends  on  legal  principles,  and  not 
upon  the  circumstance  that  he  has  those  proceeds  in  his  possession. 
The  question  simply  is.  Has  he  a  right  to  bold  them  subject  to  the 
inquiry  into  the  general  balance  of  his  account,  either  in  relation  to 
that  particular  adventure,  or  in  relation  to  other  and  similar  adven^ 
tures  ?  In  short,  under  the  facts  and  circumstances  of  this  case,  are 
the  proceeds  of  the  vessel  to  be  regarded  as  partnership  property, 
either  as  regards  the  voyage  of  tlie  P/uBnix,  or  other  and  similar 
voyages  in  other  vessels  ? 

I  understand  the  chancellor  as  admitting,  that  the  case  of 
Doddin^ton  v.  Hallct  (1  Vcs,  senr.  497.)  is  directly  opposed  to 
the  decision  he  has  made,  and  that  he  considers  that  case  as  not 
only  not  having  been  acted  upon^  but  as  overruled,  by  the  cases  to 
which  he  haa  referred.  We  will  see  what  Lord  Hardwicke  de- 
cided in  that  case.  The  bill  was  founded  on  an  agreement  between 
the  plaintiffs  and  one  Hall,  authorizing  the  latter  to  contract  for 
the  building  of  a  ship,  and  for  fitting  out,  managing  and  victual* 
Kog  her,  with  an  agreement  to  pay  proportional  shares,  according 
to  their  interests.  The  part  owners  claimed,  against  H.lPs  repre- 
sentatives, a  specific  lien,  upon  what  was  due  to  Hall  for  his  share, 
on  account  of  the  money  the  plaintiffs  had  paid  to  the  tradesmen, 
iu  fitting,  &.C.  the  ship,  and  that  the  administrators  should  not  run 
away  with  it  as  part  of  the  genera]  Assets  for  all  the  creditors. 
Lord  Harduncke,  after  premising  that  the  case  stood  as  though 
Hall  himself  was  before  the  court,  no  one  having  a  specific  lieu 
on  HaWs  share  in  the  ship,  went  on  to  say,  that  it  must  be  admit- 
ted, that  a  ship  might  be  a  subject  of  partnership  as  well  as  any 
thing  else,  the  use  and  earnings  thereof  being  a  proper  subject  of 
trade.  He  said,  it  was  a  partnership  among  them,  and  the  ship 
itself  to  be  part  of  the  subject  thereof,  which  was  to  be  let  to 
freight  to  tlie  company,  it  being  their  method  of  trading;  the 
foundation  of  this  partnership  stock  was  the  ship  itself,  which  must 
^  employed,  and  the  earnings  and  profits  to  arise.     That,  un- 
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IN  ERROR,  doubtedly,  all  the  persons  subject  to  the  agreement  are  liable  tfi 
ALBANY,  solido,  to  the  tradesmen  who  ntted  it  out,  and  the  agreement  for 
the  proportional  shares  is  as  between  themselves,  which  is  theca^e 
of  all  partnerships.  He  said,  if  it  bad  been  agreed  that  a  brew- 
house  should  be  part  of  the  partnership  stock,  (which  often  hap- 
pened,) the  case  of  the  brew-house  being  used  in  the  partnership 
trade,  if  workmen  do  work  in  the  brew-house,  every  partner  would 
be  liable  to  that,  and  that  brew-house  must  be  brought  into  the 
partnership  account ;  and  if  more  was  due  to  one  partner  than 
another,  all  the  share  of  the  partnership  stock,  consisting  of  the 
lease  of  the  brew-house,  as  well  as  the  other  effects,  are  liable 
to  that  account.  He  went  on  to  observe,  that  if  the  share  of  one 
partner  had  been  assigned,  if  it  stood  on  the  head  of  general 
equity,,  he  should  be  of  op'mion,  that  if  the  purchaser  had  notice 
of  the  partnership,  he  would  be  subject  to  it ;  and  he  decreed  for 
the  plaintiffs. 

Lord  Hardtncke  perfectly  understood  the  distinction  between  a 
tenancy  in  common,  such  as  owners  of  different  shares  in  a  ship 
have  among  themselves,  and  a  joint  tenancy,  as  between  partneni 
of  the  goods  and  stock  in  trade.  He  meant  to  decide,  and  did 
decide,  that  a  subject  which  ordinarily  may  be  held  as  a  tenancy 
in  common,  may,  by  the  acts  of  the  parties,  become  to  be  held  in 
joint  tenancy.  And  the  facts  of  the  agreement  to  build  the  ship 
at  their  joint  expense,  in  proportion  to  their  shares,  and  the  agree- 
ment to  fit  her  out,  manage  and  victual  her,  for  the  service  of  the 
East  India  Company,  formed,  in  his  judgment,  such  a  ^community 
of  interest,  as  to  constitute  that  a  partnership  transaction,  in  relation 
to  those  subjects,  and  thus  a  specific  lien  was  acquired  by  those  who 
contributed  more  than  their  shares,  against  the  share  of  the  one 
who  contributed  less  than  his  proportion. 

This  case  derives  strong  confirmation  from  the  case  of  Smith  v. 
De  Silva  and  others^  {Coicp.  469>)  in  which  it  was  decided,  upon 
an  issue  out  of  chancery,  that  the  interest  of  part  owners  in  a  ship 
and  in  the  profits  and  loss  of  an  adventure,  undertaken  by  their 
mutual  consent,  is  not  affected  by  the  bankruptcy  of  one  of  them 
taking  place  after  the  commencement  of  the  voyage,  although  he 
has  not  paid  his  full  share  of  the  outfit.  Lord  Mansfieldy  in  giving 
the  opinion  of  the  court,  held,  that  if  the  other  partners  had  been 
obliged  to  discharge  the  amount  of  the  notes,  which  remained 
unpaid  at  the  time  of  the  bankruptcy,  the  assignees  must  have 
allowed  the  other  partners,  the  full  sum  paid  for  the  bankrupt,  and 
would  have  come  against  them  only  for  the  balance  due  to  him,  if 
any.  Mr.  Abbott,  in  commenting  upon  this  case,  says,  it  seems  to 
have  been  considered,  that  part  owners  of  a  ship  might  have  a  lien 
on  each  other's  shares  of  a  ship,  as  partners  in  trade  have  on  each 
other's  shares  of  their  merchandise.  And  in  the  third  edition  of 
his  Treatise,  p.  94,  he  says,  "  It  is  true,  indeed,  that  as  long  as  the 
ship  continues  to  be  employed  by  the  same  persons,  no  one  of  them 
can  be  entitled  to  partake  of  the  profits,  until  all  that  is  due,  in 
respect  to  the  part  he  holds  in  the  ship,  has  been  discharged.'* 
And  again,  after  citing  the  case  of  Doddington  v.  Halltt^  without 
a  word  of  disapprobation,  in  p.  96.  he  says,  '^  This  usage,  or  course 
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of  trade,  I  apprehend  to  be,  to  charge  the  assignee  or  purchaser  IN  ERROR 

in  account  for  the  outfit,  and  other  expenses  incurred,  in  respect 

of  the  voyage  of  which  he  is  entitled,  in  consequence  of  his  purchase, 

to  share  the  profits,  which  can  only  be  the  voyage  in  prosecution 

at  the  time  of  the  purchase  ;  but  not  to  carry  back  the  charge,  as 

against  him,  to  the  expense  of  any  antecedent  adventure,  from 

which  he  can  derive  no  profit." 

The  cases  cited  by  the  chancellor,  and  on  which  he  has  relied, 
to  establish  a  contrary  doctrine,  do,  undoubtedly,  strongly  impugn 
the  authority  o(  Doddin^ton  v.  Hallety  ^though  I  must  oe  allowed 
to  say,  that  the  case  Ex  parte  Parry  (5  Peseyy  jr.  575.)  is  very 
distinguishable,  and  does  not  oppose  Lord  Hardtcicke^s  opinion. 
It  is,  however,  to  be  observed,  that  all  the  cases  on  which  the 
decree  is  founded  are  long  since  our  revolution,  and  have  no 
authoritative  influence  here ;  and  I  am  not  disposed  to  overrule 
Lord  Hardwicke,  supported,  as  I  think  he  is,  by  Lord  .Mansfield ^ 
and  the  other  judges  who  sat  with  him,  in  a  case,  in  which  justice 
and  right  require  him  to  be  supported.  The  statement  of  this 
case  shows,  that  it  is  much  stronger  for  the  appellant  than  the 
case  before  Lord  Hardwicke.  The  vessel  here  was  owned  in  equal 
shares,  and  was  fitted  out,  or  to  be  fitted  out,  on  a  circuitous  trading 
voyage,  at  the  joint  expense  of  the  parties.  It  was,  therefore,  a 
limited  and  special  partnership,  not  only  as  to  the  cargo,  freight, 
and  the  profits  thereon,  but  as  to  the  fitting  out  of  the  vessel. 
The  appellant,  afler  paying  his  proportion  of  mechanics'  bills  and 
shipchandlery,  under  the  assurance  they  had  been  paid  by  Stilwelly 
is  called  upon,  and  compelled  to  pay  them,  over  again.  The 
respondents  are  assignees  for  prior  debts,  and  are  chargeable  with 
notice,  or,  at  all  events,  have  received  the  subject,  liable  to  all 
equities  between  the  appellant  and  StUwelL  Can  it  be  just  and 
equitable  to  deprive  the  appellant  of  his  right  to  reimburse  himself 
for  the  moneys  he  has  been  compelled  to  pay,  as  part  owner,  for 
the  default  ol  Stilwell,  in  whose  shoes  the  respondents  stand?  I  an- 
8wer«  unhesitatingly,  that  it  would  be  inequitable  and  unjust  to  do  so. 

I  must  not  be  supposed  to  overrule  the  distinction  between  part- 
ners in  goods  and  merchandise,  and  part  owners  of  a  ship.  The 
former  are  joint  tenants,  and  the  latter  are,  generally  speaking, 
tenants  in  common;  and  one  cannot  sell  the  share  of  the 
other.  But  I  mean  to  say,  that  part  owners  of  a  ship  may, 
under  the  facts  and  circumstances  of  this  case,  become  partners  as 
regards  the  proceeds  of  the  ship ;  and  if  they  are  to  be  so  regarded, 
the  right  of  one  to  retain  the  proceeds,  until  he  is  paid  what  he 
has  advanced  beyond  his  proportion,  is  unquestionable. 

I  have  no  idea  that,  in  taking  the  account,  any  reference  is  to 
be  had  to  other  adventures  in  other  vessels,  which  the  'appellant 
and  Stilwell  may  have  carried  on.  No  general  partnership  existed 
between  them,  and  each  adventure  created  a  partnership  by  itself, 
which  terminated  with  the  particular  adventure.  I  do  not  mean,  to 
speak  definitely  of  the  other  voyages,  but  I  wish  to  be  understood 
as  saying,  that,  in  this  case,  the  accounts  of  the  Union  and  Orris 
are  not  to  be  taken  into  consideration.  My  conclusion  is,  that  the 
decree  appealed  from  be  reversed,  with  directions,  that  in  the  ref- 
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iN  ERROR,  erencc  to  the  master,  he  shall  be  dkecled  to  allow  the  appelfant 

~Ai7bany~  ^^^^  sums  of  money,  out  of  the  proceeds  of  the  sale  of  the  Pkcmixy 

Nov.  isss!     as  he  may  have  paid  more  than  his  proportion  for  the  repairs  done 

to  the  Phcenix^  m  fitting  her  for  the  voyage  mentioned  in  the 

v?^'^"   pleadings;  and  also  such  sums  as  the  appellant  may  have  paid 

^^^-        more  than  his  proportion  in  the  outfit  of  the  vessel,  in  shipchan- 

dlery,  stores,  &c. 

Austin,  Lefferts  and  Miles,  Senators,  eoncuired  in  the  opm- 
ion  of  Mr.  Justice  Platt. 

Shepherd,  Senator,  concurred  with  Mr.  Justice  Woodworth. 

t  Nov.  13th.  A  majority  of  the  senatorsf  concurred  in  ibe  opinion  of  Mr. 
4°'for  rwi^  Chief  Justice  Spencer,  that  the  decree  of  the  chancellor  ought  to 
*V  ^  be  reversed  in  part,  and  modified  ;  and  it  was  thereupon  **  ordered, 

ADJUDGED  and  DECREED,  that  the  decree  of  the  Court  of  Chancery 
be  reversed  ;  and  that  it  be  referred  to  one  of  the  masters  of  the 
said  court  to  take  and  state  an  account,  and  make  report  thereon 
between  the  respondents,  as  assignees  of  Samuel  JSkibvell^  add  the 
appellant,  in  respect  to  the  brig  Phondx^  and  her  cargo  and  voysgeSj 
and  the  net  proceeds  thereof,  on  the  footing  of  a  special  partner- 
ship in  such  brig,  cargo  and  voyage,  and  the  proceeds  thereof; 
ana  that  on  such  account,  the  master  make  all  just  allowances  foi 
any  moneys  the  appellant  may  have  paid  more  than  his  proportion 
for  repairs  to  the  Phoenix^  in  fitting  her  for  the  voyage  mentioned 
m  the  pleadings  .in  the  Court  of  Chancery,  and  also  for  any 
moneys  the  appellant  may  have  paid  more  than  his  proportion  in  the 
\  •  687  J  outfit  of  the  said  vessel,  in  shipcbandlery  or  otheiwise,  ^excluding 
from  such  accounts  any  former  or  other  partnership,  in  any  fc^rmer 
or  other  voyage,  in  any  other  vessel  or  vessels.  That  the  que^tioo 
of  costs  in  the  Court  of  Chancery,  and  all  other  questicms,  be  re- 
served until  the  coming  in  of  such  report ;  and  that  the  record  and 
proceedings  be  remitted  to  that  court,  to  the  end  that  this  decree 
may  be  carried  into  execution.'' 

Decree  accordingly. 


Jonathan  J.  Coddington,  and  Joseph  C.  Coddington, 
who  were  impleaded  in  the  Court  below  with  JoH?f  F. 
Randolph,  and  Josiah  Savage,  appellants^ 

against 
Thomas  Bay,  respondent. 

A  penon  re-  APPEAL  from  the  Court  of  Chancery.  The  bill,  filed  June 
ahie'^pB^Tin  ^^>  ^.^^9,  by  .the  respondent  against  the  appellants,  stated,  that  in 
theusuaicourse  April,  1819,  being  the  owner  of  a  vessel  called  the  Express,  he 
fair* wfd'vaiua*  employed  jR.  fy  tS.,  who  were  merchants  and  copartners  in  trade, 
b!e  considera-  in  New-TorJCy  to  sell  her,  on  a  credit,  and  instructed  them  to  take 
ag^t  oTftlctor"  S^^  approved  notes  in  payment,  and  to  transmit  them  forthwidi 
having  DO  au'  to  him,  with  an  account  of  their  charges,  which  shoald*be  imme 
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4iately  p^,  with  which  instructions  JL  Sf  S.  engaged  to  com-  /iv  error 
ply.     I'hat  IL  fy  S*  sold  the  vessel  for  3,875  dollars,  and  on  the     albany, 
3d  of  June,  1819,  received  from  the  purchaser,  jAx  promissory     Nov.  i822 
notes,  dated  May  b,  1819,  at  two,  four  and  six  months,  payable  to  coddinotoit 
R.  fy  &,  or  order,  which  they  refused  to  deliver  to  the  respondent.  v. 

That  R.  fy  S.  became  insolvent,  and  delivered  the  notes  to  the  ^^^' 
appellants,  J.  J,  fy  J.  C.  Coddingion,  who  were  under  large  ad-  tboriiy  u>  trans. 
vances  and  responsibilities  for  ^R.  fy  S.  The  bill  chargea,  that  [  *  638  ] 
the  appellants,  when  they  received  the  notes  of  R,  fy  &,  knew  Jj[i|,^f"'noJjj! 
that  they  had  been  given  in  payment  for  the  vessel  belonging  to  edge  of  that 
the  respondent,  which  had  been  sold  for  his  account  by  JR.  fy  S.  ^^^^'^  ^°^ 
The  4>*11  pmyed,  that  the  appellants  might  be  decreed  to  deliver  maj^  bold  tbem 
up,  and  account  to  the  respondent  for  the  notes.  The  answer  "J^"'^  ***  *™* 
admitted  that  R,  fy  S.  had  stopped  payment  when  they  delivered  But'  where 
the  notes  to  the  appellants,  who  admitted,  that  when  they  received  ^  ^'rccoveci 
the  notes,  R.  fy  S,  were  not  actually  indebted  to  them,  otherwise  ootes,  to  be  re- 
than  that  they  were  tinder  large  gratuitous  responsibilities  for  jR.  JJ^n^^jLj**  J^d 
^  jSI,  as  endorsers  of  notes  for  their  accommodation,  payable  at  dif-  passedthem  to 
ferent  times,  but  subsequent  to  the  12th  of  June,  1819,  and  which  ^  ,^iS^a' 
they  were,  afterwards,  obliged  to  take  up  as  they  fell  due.  The  gainst  respoosi- 
aiM>eUants  dented  all  knowledge  of  the  manner  in  which  the  notes  k»  ^klL^!!^?^ 
had  come  to  the  hands  of  iC.  fy  o.,  and  they  alleged,  that  they  dorser  of  the 
believed  them,  at  the  time,  to  be  the  exclusive  and  bona  fide  prop-  Jh^*°afeJ*Sf 
erty  of  it.  ^  &,  and  received  them,  with  others,  to  indemnify  notes  lent  R„ 
them,  as  far  as  they  would  avail,  for  their  responsibilities.  That  m^«lJon*^'^*b!lt 
three  days  after  the  notes  were  delivered  to  them,  they  disposed  not  then'  pay- 
of  some  of  tbem  for  cash ;  and  did  not  know,  until  several  days  JefendaAf  had 
afterwards,  that  they  belonged  to  the  respondent,  as  stated  in  his  no  notice  or 
bill.  R.  ^  S.y  in  their  answer,  say,  that  when  they  received  the  \^^^^^  ^ 
notes  of  the  purchasers  of  the  vessel,  they  gave  their  guaranty  lon^  ta  the 
against  any  demands  existing  against  the  vessel  previous  to  the  [Icvedliiauh^ 
sale,  and  paid  her  bills  in  Neu^Tork,  amounting  to  48  dollars  and  belonged  loR., 
14  cents,  and  that  their  commissions  on  the  sale  amounted  to  96  ^^^  ^Mivent 
dollars  and  87  cents,  and  that  they  had  received  no  counter  secu-  at  the  time  he 
rity  for  their  guttranty.  Replications  were  filed  to  the  answers,  5?^^^  ^ai^ihe 
but  no  proofs  were  taken  in  the  cause,  which  was  brought  to  a  notes' not  being 
hearing  on  the  pleadings ;  and  on  the  8th  of  January y  1821,  the  S'sad''^Seof 
chancellor  decreed,  that  the  appellants  were  not  entitled  to  the  trade,  nor  for  a 
notes,  or  the  proceeds  thereof,  as  against  the  respondent,  who  was  JJ^JJJJ,'  ^^. 
the  lawful  owner  of  them  when  they  were  transferred  to  the  appel-  fendant  was  no 
lants ;  inasmuch  as  t^ey  did  not  receive  the  notes  in  the  course  fhem'^^ll^MV 
of  business,  nor  in  payment,  in  whole,  or  in  part,  of  any  then  ex*  the  true  owner. 
isting  debt,  nor  for  cash,  or  property  advanced,  or  debt  created,  ^*^^ 
or  responsibility  incurred  on  the  credit  of  the  notes  ;  *and  he  di-  [  *  639  ] 
rected  a  reference  to  a  master  to  compute  the  amount  of  the  notes, 
with  interest;  and  that  the  appellants,  and  R.  fy  S.,  or  some,  or 
one  of  them,  pay  to  the  respondent  the  sum  that  should  be  reported 
as  the  amount  of  the  notes  and  interest,  in  thirty  days  after  the  re* 
port  was  filed,  and  notice  thereof,  &c. ;  and  that  Jx.  fy  S.  pay  lo 
iJbe  respondent  his  entire  costs  of  suit,  to  be  taxed,  and  that  he 

{a)  CoTt  r.  LesnUr,  9  Cow,  Rep,  S20.  Wamtr  v.  Bemrdde^,  8  WemldtM  Rtp.  19i.   Brit- 
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IN  ERROR,  give  credit  upon  those  costs  for  the  charges  and  commisivind  due 
from  hira  to  R.  fy  S.y  on  the  sale  of  the  vessel,  and  that  the  re* 
spondent  have  execution  for  the  balance;  but  that  no  costs  be 
allowed  to  the  respondent,  or  the  appellants,  J.  J.  Sf  J.  C.  Cin/- 
dingtonyB.8  against  each  other.  From  this  decree  an  appeal  was 
entered  to  this  court. 

The  Chancellor  assigned  his  reasons  for  the  decree ;  for  which, 
see  S.  C.  5  -JoAns.  Ch.  Rep.  54—56—59. 

Van  Buren,  for  the  appellants,  contended,  1.  That  the  notes 
being  negotiable,  and  in  possession  of  R.  fy  S.  bs  the  lawful  hold- 
ers of  them,  they  had  a  right  to  neffotiate  and  pass  them  away,  for 
a  valuable  consideration.  That  a  bonafidt  holder  of  a  negotiaUe 
note,  without  notice,  is  entitled  to  it,  is  too  well  settled  to  be 
denied  ;  but  it  will  be  attempted,  on  the  part  of  the  respondent, 
to  except  the  present  case  from  the  operation  of  the  general  prin- 
ciple. The  first  case  on  the  subject,  is  the  one  decided  by  Lord 
Hohy  (i  Salk,  126.  Anon,)  who  held,  that  trover  would  lie 
against  the  finder  of  a  bank  bill,  payable  to  bearer,  but  not  against 
his  assignee,  who,  by  the  course  of  trade,  acquires  a  property  in  it. 
In  Miller  v.  Race^  (1  Burr.  452.)  it  was  decided,  that  a  bank  note, 
though  stolen,  became  the  property  of  one  who  gives  a  valuable 
consideration  for  it,  without  notice  of  the  fact  of  its  being  stolen. 
The  same  principle  is  laid  down  in  Grant  v.  Vavghan^  (3  Burr. 
1516.)  So,  in  Peacock  v.  Rhodes,  (Dovg.  633.)  where  a  bill  of 
exchange,  with  a  blank  endorsement^  had  been  stolen,  and  was 

Sassed  to  a  shopkeeper,  in  payment  for  cloth,  without  notice^  Lord 
lamfield  held,  that  the  innocent  holder  was  entitled  to  recover 
against  the  drawer.     He  said,  <'  that  the  holder  of  a  bill  of  ex- 
change, or  promissory  note,  is  not  to  be  considered  *in  the  light 
of  an   assignee  of  the  payee."  '  "  The   law   is   settled,   that   a 
holder,  coming  fairly  by  a  bill  or  note,  has  nothing  to  do  with  the 
transaction  between  the  original  parties,"     "  I  see  no  difference 
between  a  note  endorsed  blank,  and  one  payable  to  bearer.     They 
both  go  by  delivery,  and  possession  proves  property  in  both  cases." 
In  Collins  v.  Martin,  (1   Bos.  fy  Full.  648.)  Chief  Justice  jByre 
said,  "  For  the  purpose  of  rendering  bills  of  exchange  negotiable, 
the  right  of  property  in  them  passes  with  the  bills.     Every  holder, 
with  the  bills,  takes  the  property,  and  his  title  is  stamped  on  the 
bills  themselves.     The  property  and  the  possession  are  insepara 
ble.     This  was  necessary  to  render  them  negotiable ;  and,  in  this 
respect,  they  differ  essentially  from  goods,  of  which  the  property 
and  possession  may  be  in  different  persons.     The  property  passing 
with  the  possession,  it  is  admitted,  that  a  banker,  who  receives  en- 
dorsed bills  from  his  customer,  to  be  got  when  due,  and  carried 
to  his  account,  may  discount  or  sell  them  ;  why  may  be  not  pledge 
them  ?     Either  is  a  breach  of  confidence  reposed  in  him,  and  be 
may  sell,  because  the  property  has  been  intrusted  to  him ;  and  he 
may  pledge  for  the  same  reason  ;  for  he  who  has  the  property  has 
a  disposing  power,  and  the  law  has  not  limited  it  to  be  used  in 
any  particular  manner."     (1  Bos.  fy  PtJl,  539.     4  Camp,  iV.  P 
Rep.  349.     2  Camp.  N.  P   Rep,  123.     1  Sch.  fy  Lefr.  345,  346. 
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3  AtJc.  232    13  East's  Rep.  130.  135.     1  Ckimp.  K  P.  Rep.  557.  IN  error 

4  Esp.  N.  P.  Rep.  56.  1  Ld.  Raym.  713.)  In  Putnam  v.  albajxy, 
SulHvan^  (4  Mass.  Rep.  45.)  the  rule  has  been  laid  as  strongly  in 
favor  of  the  holder  as  in  any  of  the  English  cases.  But  the  chan- 
cellor rests  his  decree  on  two  grounds;  1.  That  th^  notes 
were  not  received  by  the  appellants,  in  the  course  of  trade ; 
and,  2.  That  they  gave  no  consideration  for  them.  It  is  per- 
fectly immaterial,  whether  the  appellants  received  them  in  the 
course  of  trade  or  not.  The  true  question  is,  whether  it  is  neces- 
sary for  them  to  show,  that  they  paid  a  new  and  distinct  consider- 
ation for  the  notes.  The  only  inquiry  is,  whether  the  appellants 
came  by  the  notes  honestly,  and  bona  fide.  No  matter  what  the 
traniMictton  may  have  been  between  the  holder  and  the  person 
from  whom  he  obtained  the  notes,  so  long  as  they  *were  received 
bona  fide^  and  for  a  valuable  consideration.  In  Clarice  v.  Shee^ 
(Courp.  197.  200.)  Lord  Mansfield  says,  "  Where  money  or  notes 

are  paid  bona  fide,  and  upon  a  valuable  consideration,  they  never 
shall  be  brought  back  to  the  true  owner."  In  Conroy  v.  Warden^ 
(3  Johns.  Caseiy  259.  268.)  Mr.  Chief  Justice  Thompson  says,  <<  I 
take  it  to  be  well  settled,  that  with  respect  to  bills  of  exchange, 
and  promissory  notes,  they,  in  this  respect,  stand  on  the  same 
footing  with  specialties,  and  prima  facie,  import  a  consideration." 
In  Putnam  v.  Sullivan,  the  manner  in  which  the  note  had  been 
negotiated  was  not  made  a  subject  of  inquiry.  The  course  of 
trade  is  to  be  understood,  in  the  broad  and  extensive  sense  of 
commercial  policy,  in  regard  to  negotiable  paper ;  and  is  not  con-  > 
fined  to  a  single  instance  of  dealing.  (2  Johns.  Ch.  Rep.  442.  444.) 
2.  We  contend,  that  the  notes  were  passed  to  the  appellants, 
for  a  valuable  consideration.  They,  however,  were  bona  fide  pos- 
sessors of  the  uotes,  independent  of  the  question,  whether  they 
paid  a  new  and  distinct  consideration  for  them,  at  the  time  of  the 
transfer:  But  is  not  an  indemnity  against  responsibilities,  a  good  and 
legal  consideration  ?  (2  Johns.  Ch.  Rep.  306.  4  Johns.  Ch.  Rep.. 
329.)  It  is  a  mistake  to  suppose  that  the  responsibilities  of  the 
"""^Uants  were  contingent  when  they  received  the  notes.  The 
«PiJv;iants  had  lent  their  own  notes  to  R.  Sf  S.,  to  the  amount  of 
10,000  dollars.  They  did  not  stand  as  mere  endorsers.  Their  re- 
sponsibility for  their  own  notes  was  absolute.  Besides,  before 
they  were  informed  of  the  respondent's  claim,  some  of  the  notes 
endorsed  by  them  had  become  due.  In  Ex  parte  Bloxham,  (8 
Vesey,  531,  532.)  the  acceptance  of  bills  was  held  to  be  a  good 
consideration.  There  is  no  essential  difference  between  taking  a 
note  for  an  antecedent,  or  for  a  newly-contracted  debt,  as  regards 
the  question  of  consideration.  The  question  comes  to  this :  Who, 
of  two  honest  men,  shall  be  the  suflTerer  by  the  dishonesty  of  a  third 
person  ?  The  appellants  and  respondent  are  equally  honest.  The 
tree  must  lie  as  it  has  fallen.  The  money  is  in  the  possession  of  the 
appellants,  and  cannot  be  taken  away  from  them,  without  show- 
ing fraud,  or  mala  fides. 

*S.   Jones,  contra,  said,  he  was  surprised  at  the  assertion,      [  *  642  J 
that  the  appellants  and  respondent  were  equally  innocent.     The 
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EN  ERROR,  facts  of  the  case  showed  that  the  appellaots  had  acted  frauduleBt^* 
ALBANY,  1*he  cases  of  Scoti  v.  SuajMm^  (  WiUet^t  Rep.  400.)  and  of  Ta^h^  v« 
Plumtr,  (B  MauU  Sf  Selw,  562.)  show  how  &r  courts  will  go  in 
order  to  recover  back  notes  passed  away  by  a  fiictoc  or  truatfio* 
BiHs  or  notes  in  the  hands  of  a  banker  or  ii^ctor,  who  becomes- 
bankmpt,  do  not  pass  to  his  assignees,  but  belong  to  his  priooH*. 
pal.  (9  East,  12.  3  Camp.  N.  P.  Rep.  d(H.  5  Fae}/^  169.  Id 
Fetey,  1 19.)  Is  it  true,  that  a  person  can  pass  negotiable  paper^ 
in  all  cases,  and  in  all  respects,  aa  his  own  property  I  Must  he 
not  apply  it  to  its  proper  office,  by  obtaining  a  CBedit  on  the  D€»t0 
itself?  This  is  what  is  meant  by  '^  the  ooUrse  of  trade."  There; 
mast  be  a  new  contract,  or.  credit  given,  al  the  time,  to  the  note* 
In  the  present  case,  the  appellants  made  -no  engagement  or  eon^ 
tract  on  the  faith  of  these  notes ;  nor  weie  the  notes  passed  te 
them  in  payment  of  any  ddal  then  existing.  All  the  numeroua 
cases  ciled  show  the  rule  to  be  as  we  stale  it*  (I  Bos.  Sf  Pull, 
648.  1  Moore'i  Rep.  543.  2  Dallas,  296.)  Will  the  appeUanm 
sustain  any  loss  by  returning  to  the  respondent  these  notes  ?  Theif 
rights  against  R.  fy  S.  remain  the  same.  They  cannot  be  wronged 
by  doinff  wha;t  is  right  towards  the  respondent.  They  ought  not 
to  pay  their  own  debts  witb  his  property.  The  appellants  received 
the  notes  after  they  knew  that  R.  fy  &  were  insolvent  A  party 
who  comes  into  possession  of  a  finrged  note  cannot  recover  tho 
money  on  it.  Ex  parte  Bloxham  was  a  bankrupt  case,  and  the 
assignees  stand  in  the  place  of  the  bankrupt.  In  all  the  cases  it 
will  be  found,  that  some  new  credit  has  been  obtained  on  the 
notes  which  have  been  passed.  In  Ruller  v.  Morrison,  (Cptop. 
565.)  Lord  Mansfield  says,  '<  Shidl.  a  man,  though  innocent,  g^n 
by  a  mistake,  or  be  in  a  better  situation  than  if  the  mistake  had 
not  happened  ?  In  this  case  theie  was  no  new  credit,  no  accept- 
ance of  new  bills,  no  fresh  goods  bought,  qp  mon^  advanced*" 
^*  Is  it  conscientious^  that  the  defendant  should  keep  money  which 
he  has  got  by  the  misrepresentation  of  his  principal,  and  should 
say,  Though  there  is  no  altemtion  in  my  account  with  my  princi- 


[♦643] 


pal,  this  is  a  hit ;  I  *have  got  the  money,  and  I  will  kee*^  " 
The  most  injurious  and  pernicious  consequences  would  flon  a.'j«i 
the  doctrine  contended  for  by  the  other  sule. 

T.  A.  Emmet,  in  reply,  said,  that  though  the  conduct  of  ii.  V  S* 
may  have  been  fraudulent,  yet  the  appellants,  J.  J.  Sf  J.  Q.  C 
having  acted  honestly,  may  &irly  retain  the  notes.  The  legal 
title  is  in  them ;  they  could  iaupport  an  action  against  the  makers^ 
at  law.  The  question,  Who  has  the  greatest  equity  ?  does  not 
apply  in  this  case.  Who  trusted  most?  The  respondent  might 
have  limited  the  power  of  his  agents,  and  have  prevented  their 
negotiating  the  notes.  The  appellanls  did  not  trust  R.  tf  & 
when  they  took  the  notes,  as  payment  or  security.  It  is  true, 
that  this  is  a  bard  case  on  the  respondent  There-  is  baidship 
also  in  the  case  of  the  appellants ;  but  the  case  must  be  decided 
by  the  general  rules  of  law,  not  on  considerations  of  any  paiticular 
hardship.  The  great  object  uid  policy  of  the  law  is  to  make  the 
circulation  of  negotiable  paper  as  nearly  as  possible  the  same  as 
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riK-ney.     It  is  not  a  qaestion  about  goods,  but  money ;  and  it  is  /iV  EKROR, 
on  the  analogy  to  cash,  that  the  principle  as  to  negotiable  paper     ALBANY 
sttfeflds.     The  trire  and  only  inquiry  is  whether  the  holder  came  ' 

fairry  and  honestly  by  the  paper.  The  principle  is  not  to  be  lim- 
ited and  narrowed  by  the  fact  of  hi9  advancing^  money  for  the 
notes,  or  by  his  taking  them  in  the  course  of  trade,  as'it  is  called. 
These  are  /worl^ery  oftmdenee  to  go^to  a  jury,  as  to  the  6<wi«;/Jrf€5of  the 
tmnsaction.  The  title  of  a-  bmia  fide  holder  is  derived  from  the  paper 
itself,  not  from  the  person  from  whom  he  receives  it.  The  holder 
is  not  (as  Lord  Mansfield  said)  to  be  considered  as  an  a9sien€e'. 
In  the  case  of  a  bankrupt,  his  assignees  stand  in  his  place.  So, 
ezecutord  and  adminrstrators  stand  in  the  place  of  the  deceased. 
Whether  the  notes  were  received*  for  a  vatnabie  connderation,  or 
in  the  coarse  of  trade,  woa^dmake  two  rules,  instead  of  one ;  but 
neither  of  them  is  the  nsrle.  They* only  afford  evidence  in  sapport 
of  the  true  rule,  the  bona  fidiss  of  the  holder.  It  would  be  more 
correct  to  say,  the  note  must  be  received  in  the  course  of  business, 
or  in  honest  dealing,  &c.  The  question-,  to  test  the  application 
of  the  principle,  ^shouM  always  be.  Could  the  party,  under  the 
same  circumstances,  hold  money  1  If  he  couM-,  he  may,  for  the 
same  rea6on,liolcl  negotiable  paper.  If  this  doctrine  is  well  founded, 
it  follows^  that  receiving  ^e  notes  as  an  indemnity  for  respoiisibil^ 
'ties,  is  a  good  considieration',  and  sufHcient  to  establish  the  bona 
fides  of  the  transaction,  on^  the  part  of  the  holder. 

WoonwoBTH,  J.  Randolph  fy  Savage  were  the  agents  of  the 
respondent,  and,  as  such,  held  certain  promissory  notes  belonging 
to  him,  which  they,  on  the  12th  of  June,  1819,  iVttudulently,  and 
without  authority,  passed  to  the  impellents.  It  is  stated,  in  the 
anspwer,  that  at  the  time  the  notes  were  received^  by  the  appellants, 
Randolph  ^  Savage  were  not,  in  a^  strict  legal  sense,  indebted  to 
them  in  any  amount  whatever;  but  that  the  i^pellants  were 
under  engagements  and  responsibilities  for  them,  having  endorsed 
certain^  note»  for  R,  fy  S.,  and  lent  them  their  own  notes  to  a 
large  amount,  none  of  which*  had  then  fallen-  due.  That  the  ap- 
pellants received  the  notes  in  question  as  a  guaranty  and  indemnity 
against  the  responsibilities  they  were  under,  (all  of  which  were  then 
contingent,)  and  without  notice  of  any  interest,  right  or  title  of 
the  respondents^ 

The  prayer  of  the  bill  i^,  that  the  notes  so  received  be  delivered 
to  the  respondent,  or  the  amount  paid  to  him; 

This  brief  statement  presents  a  case  of  hardship,  let  the  loss  fall 
as  it  may,  inasmuch  as  no*  fhiud  is  -impatable  to  either  of  the 
paKies  concerned  in  this  appeal.  The  question  is^  one  of  strict 
law,  in  the  decision  of  which,  the  community  at  large,  and  more 
e^>eoially  the  commercial  part,  have  a  deep  interest.  Any  fluctu- 
atfon  in  the  law  relating  to  bills  of  exchange  and  promissorjr  notes, 
would  be  a'  serious  evil,  and  necessarily  sSfect  the  circulation  of 
this  species'  of  paper :  distrast,  and  want  of  confidence,  would 
cmbarrass^  mercantile  operations^  unless  the  rule  to  be  applied  be 
stable  and  uniform.  With  this  view,  I  have  carefblly  examined 
the  cases  cited  on  the  argument.    The  general  rule  laid  down 
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ts  ERROR,  seems  to  be  this,  that  where  negotiable  paper  is  transferred  for  a 
valuable  consideration,  and  without  notice  of  any  fraud,  the  right 
of  the  holder  shall  prevail  against  *the  true  owner ;  all  the  cases 
substantially  agree  in.  this.  In  the  application  of  the  rule,  thia 
question  arises,  What  is  that  valuable  consideration  intended,  which 
shall  protect  the  holder  as  against  the  drawer  of  the  note  ?  Is  the 
rule  satisfied,  if  enough  is  shown  to  make  out  a  consideration,  us 
between  the  holder  and  the  agent,  who  assigned  or  transferred  the 
paper  ?  If  nothing  more  is  required,  the  appellants  must  prevail ; 
for  the  notes  were  passed  for  the  indemnity  of  UiQ.  appellants,  and, 
so  far  as  Randolph  if  Savage  are  concerned,  that  formed  a  valid 
consideration.  The  right  to  hold  against  the*  owner,  in  any  case, 
is  an  exception  to  the  general  rule  of  law  ;  it  is  founded  on  princi- 
ples of  commercial  policy.  The  reason  of  such  a  rule  would  seem 
to  be,  that  the  innocent  holder,  having  incurred  loss  by  giving 
credit  to  the  paper,  and  having  paid  a  fair  equivalent,  is  entitled 
to  protection.  But  what  superior  equity  has  the  holder,  who  made 
no  advances,  nor  incurred  any  responsibility  on  the  credit  of  the 
paper  he  received,  whose  situation  will  be  improved,  if  he  is 
allowed  to  retain,  but,  if  not,  is  in  the  condition  he  was  before  the 
paper  was  passed  ?  To  allow  such  a  state  of  facts  as  sufficient  to 
resist  the  title  of  the  real  owner,  would  be  productive  of  manifest 
injustice,  and  is  not  required  by  any  rule  of  policy ;  it  is  enough 
if  the  holder  be  secure  when  he  advances  his  funds,  or  makes  him- 
self liable  on  the  credit  of  the  paper  he  receives.  In  coincidence 
with  this  principle,  it  appears  to  me,  all  the  cases  have  been  de- 
cided ;  for,  although  the  rule  is  laid  down  generally,  that  the 
holder  will  be  protected  where  the  bill  or  note  is  taken  in  the 
usual  course  of  trade,  and  for  a  fair  and  valuable  consideration 
without  notice,  in  every  cas^  I  have  met  with,  where  ihe  owner 
failed  to  recover,  it  appeared  that  the  holder  gave  credit  to  the 
paper,  received  it  in  the  way  of  business,  and  gave  money  or  prop- 
erty in  exchange.  In  Mtller  v.  Race,  (1  Burr,  Rep.  452.)  it  is 
stated,  that  the  mail  was  robbed,  a  bank  note  taken  out,  and 
afterwards  passed  to  the  plaintiff,  an  inn-keeper,  who  took  it  bona 
fide,  in  his  business,  for  a  valuable  consideration,  and  without 
notice ;  it  was  held,  that  the  plaintiiT  was  entitled  to  the  note.  In 
Orant  v.  Vaughan,  (3  Burr.  Rep.  1526.)  the  plaintiff  took  a  bill 
of  exchange  that  had  been  lost,  and  paid  the  value  *of  it ;  it  was 
held  that  he  was  entitled  to  the  bill.  Mr.  Justice  Wilmot,  in  that 
case,  observes,  '*  Though  both  the  claimants  were  innocent,  yet,  as 
Grant  took  the  note  in  the  course  of  trade,  bona  fide,  and  upon  a 
valuable  consideration,  Grant  has  the  better  equity."  Upon  what 
is  this  better  equity  founded?  Because  Grant  parted  with  his 
property  for  the  bill,  and  was  an  innocent  holder.  In  Peacock 
v.  Rhodes,  {Doug.  Rep.  633.)  it  was  held,  that  an  innocent  en 
dorsee  might  recover  on  a  bill  of  exchange  with  a  blank  endorse- 
ment, which  had  been  stolen  and  negotiated ;  but  it  appeared,  that 
the  person  who  transferred  the  bill,  bought  cloth  and  other  articles 
in  the  way  of  the  plaintiff's  trade,  as  a  mercer,  and  received  the 
value.  Lord  Mansfield  says,  <^  The  jury  have  found  that  the  bill 
was  received  in  the  course  of  trade,  and,  therefore,  the  case  is 
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clear,  and  within  the  principle  of  all  the  cases,  from  that  of  Miller  IN  ERROR 
T.  Race^  downwards."  So,  also,  in  the  case  of  Collins  v.  Martin^  ALBANY," 
(1  Bos,  Sf  PulL  648.)  it  was  held,  that  if -4. 'deposit  bills  endorsed 
in  blank  with  B.,  his  banker,  to  be  received  when  due,  and  the 
latter  raises  money  on  them,  by  placing  them  with  C.  and,  after- 
wards, becomes  bankrupt,  A.  cannot  maintain  trover  against  C. 
for  the  bills.  In  that  case,  as  in  all  the  preceding,  the  holder  paid 
value  for  the  bill ;  ar\  advance  was  made  in  money ;  had  that  not 
been  made  out,  it  is  evident  to  my  mind  that  the  holder  would  not 
have  been  protected.  Chief  Justice  JSyrc,  in  giving  the  opinion 
of  the  court,  observes,  "  If  the  holder  gave  no  value  for  the  bill, 
he  would  be  affected  by  every  thing  which  would  affect  the  first 
holder."  What  is  meant  by  giving  value  for  the  bill,  must  be 
collected  from  the  whole  case  of  which  he  is  speaking.  The  holder, 
in  that  case,  advanced  his  money  on  the  credit  of  the  bill.  The 
language  of  the  court  cannot  be  mistaken  :  something  nmst  have 
been  paid  in  money  or  property,  or  some  existing  debt  satisfied 
thereby,  or  some  new  responsibility  incurred  in  consequence  of 
the  transfer  ;  this  would  be  paying  value,  and  making  out  a  good 
consideration  within  the  reason  and  meaning  of  the  rule.  In  such 
a  case,  the  holder  of  a  bill  of  exchange  or  promissory  note,  is  not 
to  be  considered  in  the  light  of  an  assignee  of  the  payee,  and 
bound  to  take  the  thing  assigned,  subject  to  *all  the  equity  to  which 
the  original  party  was  subject;  but  he  stands  on  the  ground  of  an 
innocent  purchaser  of  negotiable  paper,  who,  having  parted  with 
his  property,  is  entitled  to  the  benefit  resulting  from  his  purchase, 
in  opposition  to  the  right  owner.  So,  also,  in  Lawson  v.  Weston^ 
(4  Esp,  iV.  P.  Rep.  56.)  where  a  lost  bill  had  been  discounted, 
the  plaintiff  recovered.  Lord  Kcnyon  considered  the  point  settled 
by  the  case  of  Miller  v.  Race,  and  observed, "  If  there  was  any 
fraud  in  the  transaction,  or  if  a  bona  fide  consideration  had  not 
been  paid  for  the  bill  by  the  plaintiffs,  they  could  not  recover." 
The  general  rule  is  to  be  understood  as  applicable  to  cases  of  this 
description ;  there  does  not  seem  to  be  any  necessity  to  go  further. 
The  credit  of  bills  and  notes  cannot  be  impaired,  or  their  circu- 
lation impeded,  if  the  right  of  the  holder  is  limited  and  restricted 
in  this  manner.  He  still  retains  all  the  rights  that  the  law  in- 
tended to  confer  on  him,  or  that  commercial  policy  can  reasona- 
bly require.  To  deny  the  relief  prayed  for  by  the  respondent, 
would  introduce  a  new  rule,  not  warranted  by  any  of  the  adjudged 
cases. 

Every  man  who  takes  negotiable  paper,  is  supposed  to  know, 
that  he  does  not  acquire  an  indefeasible  right.  A  note  given  for 
money  won  at  play,  or  upon  a  usurious  consideration,  may  be  in- 
quired into  in  the  hands  of  an  innocent  endorsee.  Does  this  obstruct 
the  circulation  of  bills  or  notes  ?  So  every  holder  knows,  or  is 
presumed  to  know,  that  the  title  of  the  right  owner  cannot  be 
divested,  unless  value  has  been  given,  or  liability  incurred.  The 
rule,  then,  as  I  conceive,  is  well  established,  and  must  govern  the 
present  case.  The  question  is,  whether  the  apf>eliants  are  within  its 
provisions.  Randolph  and  Savafire  had  stoppc%l  payment,  and  were 
insolvent,  which  was  known  to  the  appellants  ut  the  time  they  re- 
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IN  ERROJL  cCAved  the  jootes.  Tbey  were  not  then  icdebted  to  the  appellant! . 
for  none  of  the  notes  were  due  ;  the  liability  of  the  appelhmts  was 
fitill  oontingent,  although  it  is  admitted  there  was  good  reason  to 
believe  it  would  soon  become  absolute.  No  responsibiUty  was  in- 
curred in  consequence  of  taking  the  notes  ^  they  were  received  ai 
an  indemnity ;  the  situation  of  Handolph  and  Savage  was  deBperale, 
and  no  doubt  the  appellants  were  anxious  to  get  hold  *of  any  thing 
that  had  the  semblance  of  security.  If  the  notes  became  ^iiectual  in 
their  hands,  then  so  much  was  gained ;  if  not,  they  remained  in 
statu  quo.  The  mere  probability  that  the  notes  would  be  valid  in 
their  bands,  was  inducement  enough  to  seize  on  them  with  avidity ; 
it  might  be  the  means  of  rescuing  something  from  the  shipwreck. . 
Very  different  is  the  case  of  a  holder  f»r  value  paid ;  he  makes  the 
advance  on  the  credit  of  the  paper ;  if  that  fails,  his  loss  i&  certain. 
But  it  has  been  urged,  that  if  the  appellants  had  not  reposed  them* 
selves  OTj^  the  rule  now  contended  for,  they  might  have  obtained 
other  security,  and,  consequently,  they  are  prejudiced  by  the  decree. 
Thb  argument  cannot  be  listened  to ;  it  only  proves  that  the  ap- 
pellants may  sustain  an  injury  in  consequence  of  mistake  as  to  the 
rule  of  law.  With  this  tlie  court  has  no  concern.  The  true 
question  is.  Have  they  paid  value  for  the  notes,  or  made  any  new 
engagements  as  the  consideration  of  the  transfer?  This  is  not 
pretended.  I  am,  therefore,  of  opinion,  that  the  decree  of  his  honor 
the  chancellor  ought  lo  be  affirmed. 

P*.ATT,  J.,  concurred. 

Spencer,  Ch.  J.  The  facts  in  this  case  must  be  perfectly  within 
the  recollection  of  the  court.  The  respondent,  being  the  owner  of 
a  schooner,  employed  Randolph  and  Savage  to  sell  her.  They  made 
a  sale,  under  an  authorization  from  the  respondent,  and  took  nego- 
tiable notes,  payable  to  themselves,  from  the  purchaseis,  for  3,875 
dollars,  the  consideration  of  the  sale.  Before  the  respondent  could 
get  possession  of  these  notes,  Randolph  and  Savage  became  entirely 
msolvent,  and  assigned  to  the  appellants,  without  any  request  or 
solicitation  on  their  part,  the  notes  in  question,  with  other  debts,  to 
secure  the  appellants  for  certain  endorsements  and  responsibilities 
they  were  under  for  them  ;  there  being  no  other  indebtedness  on  the 
part  of  Randolph  and  Savage  to  the  appellants,  nor  had  they  then 
paid,  or  been  called  upon  to  discharge,  any  of  their  collateral  liabil- 
ities. It  stands  conceded,  that  no  new  credit  was  given  by  the 
appellants  to  Randolph  and  Savage^  in  consequence  of  *the  delivery 
to  them  of  the  notes  in  question  ;  nor  was  there  any  other  consid- 
eration paid  or  given  for  the  notes,  except  the  antecedent  responsi- 
bilities which  the  appellants  had  entered  into  for  them.  The 
appellants  allege,  that  when  the  notes  were  received  and  assigned, 
they  did  not  know,  nor  had  they  any  intimation,  that  the  notes  had 
been  received  by  Randolph  and  Savage,  ki  payment  of  the  pur- 
chase-money of  the  schooner,  nor  did  they  know  any  thing  on  that 
subjoct. 

The  question,  then,  between  the  parties,  is  brought  to  this  single 
point :  Which  of  them  has  the  best  title  to  the  notes ;  the  respond 
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teoty  on  whose  account  and  for  whose  benefit  they  were  taken,  in  m  error 
ocmsequ^ice  of  the  sale  of  his  property ;  or  the  appellants,  who 
received  them  from  the  ostensible  owners  as  security  fpr  responsi- 
bilities, which  had  before  been  incorred,  but  who  did  not  give  any 
new  consideration  for  them,  -nor  part  with  any  security,  as  an  in- 
ducement to  their  being  delivered? 

The.chanoellor  h^  examined  several  of  the  cases,  in  which  it  has 
been  decided,  that  bank  notes,  bills  of  exchange,  and  navy  bills, 
having  been  passed  -by  a  nuda  fide  holder  or  in  a  mala  fide  manner, 
might  be  held  by  the  persons  to  whom  they  have  been  passed,  when 
they  were  received  in  the  regular  course  of  trade,  for  a  consider- 
ttliott  advanced  at  the  time,  and  were  taken  bona  fide,  and  without 
any  knowledge  of  the  fraud,  or  want  of  title  in  the  perscm  passing 
them.  All  the  cases  cited  by  the  chanoeUor,  and  those  cited  by 
the  appellants'  counsel,  have  been  decided  on  the  ground,  that  the 
notes  or  .bills  were  taken  in  the  usual  course  of  trade,  and  for  a 
present  c<Hisideration  paid ;  not  one  of  the  cases  is  like  the  present, 
where  notes  or  biUs  thus  passed,  were  received  in  security  of  an 
>antecedent  debt 

We  are,  then,  ccdbd  upon  to  establish  an^v  princi^e,  or  rather 
to  ascertain  a  principle,  from  decisions  in  cases  as  nearly  analogous 
as  can  be  found.  In  the  cases  of  Miller  v.  Race,  (1  Burr.  452.) 
Grant  v.  VaughaHy  (3  Burr,  1516.  and  1  BL  R.  485.)  and  Peacock 
V.  Rhodes,  {Uoug,  63^)  the  o&wi  lay  «tvess  on  the  fact,  that  the 
holder  came  by  uie  notes  for  a  full  and  valuable  consideration  ^y 
givii^  money,  or  money  and  goods  for  them,  in  the  usud  course  cf 
trade ;  and  I  consider  the  real  principle  to  be  this,  that  the  person 
passing  the  note,  from  the  &ct  of  Ins  havhig  possession,  was  the 
O0tei»ible  owner  of  it,  and  that  the  holder  having,  in  the  usual  course 
of  business,  given  credit  ^  these  iq>pearaiioe8,  which  be  was  justified 
in  doHig,  has  been  induced  to  part  with  his  money  or  property  bona 
fide ;  and  that,  as  between  him  and  the  real  owner,  there  must  be 
a  k)9s  on  one  side  or  the  other,  the  law  will  not  divest  hiui  '>f  fruits 
he  has  honestly  acquired,  without  the  possibility  of  remuneration. 
In  other  words,  the  eqmlies  of  the  parties  being  equal,  the  law 
leaves  hiiti  in  poss^ission  who  already  has  it.  But  how  are  the 
equities  here  ?  The  respondent  was  dearly  and  justly  entitled  to 
the  proceeds  of  the  sale  of  the  vessel,  the  notes  in  question ;  his 
agents  and  trustees  were  guilty  of  a  grossly  fraudulent  abuse  of 
their  trusPt,  in  attempting  to  deprive  lum  of  those  notes.  Admit 
that  the  appeUants  came  to  the  possession  of  them  without  any 
knowledge  c^  Ifhe  fi«ud  on  the  part  of  Randolph  and  Savage^  in 
passing  the  notes,  how  is  their  situation  akered,  or  what  equities 
nave  they  as  against  the  respondent  ?  If  they  have  to  account  to 
the  respondent  for  these  notes,  their  sitwUion  is  exactlv  as  it  would 
have  been  had  the  notes  not  been  transferred  to  tfiem ;  merely 
having  had  the  good  fortune  to  get  the  notes,  without  any  new 
consideration,  or  renouncing  My  hen,  their  equity  to  hold  the  notes 
bears  no  comparison  with  Chat  of  the  respondent  to  demand  them. 
It  was  suggested,  that  they  might  have  fc>st  the  benefit  of  some 
•other  security,  had  they  not  taken  these  notes ;  but  of  this  there 
is  no  proof  or  probability.     It  is  not  shown,  or  pretended,  that 

455 


650 


CASES  IN  THE  COURT  OF  ERRORS 


Nov.  1822. 
CoDDiWGiOir 

T. 

Bat. 


[•651] 


fN  KRROR,  Randolph  and  Savage  had  any  other  security  to  give ;  and  it  cannot 
ALBANY,     ^  presumed,  that   they  would  have  committed  such  a  flugrant 
breach  of  faith,  if  they  had  any  other  available  funds  in  their  hands. 

The  appellants'  counsel  complained,  that  the  chancellor  had  laid 
too  much  stress  upon  these  notes  not  having  been  received  in  the 
usual  course  of  trade.  This  is  one  of  the  tests  which  we  find 
the  judges  applying,  in  order  to  determine  the^ht  of  the  holder  to 
retain  bills  which  have  been  passed  by  persons  who  have  acquired 
possession  by  robbery,  ^finding,  or  fiaud.  Now,  I  understand,  by 
the  usual  course  of  trade,  not  that  the  holder  shall  receive  the  bills 
or  notes  thus  obtained,  as  securities  for  antecedent  debts,  but  that 
he  shall  take  them  in  his  business,  and  as  payment  for  a  debt  con- 
tracted at  the  time. 

It  has  been  strenuously  urged  that  these  notes  are  to  be  likened 
to  cash,  and  that,  had  Randolph  and  Savage  become  possessed  of 
the  respondent's  cash  fraudulently,  and  paid  it  to  the  appellants, 
that  then,  clearly,  there  could  be  no  remedy.  There  is  a  material 
distinction  between  cash  and  notes,  in  this,  that  money  is  not 
generally  capable  of  identification.  But  suppose  Randolph  and 
Savage  had  robbed  the  respondent  of  a  bag  of  gold,  ^and  their 
conduct,  on  this  occasion,  in  a  moral  view,  is  nearly  as  bad,;  and  paid 
it  to  the  appellants  as  an  indemnity  upon  antecedent  responsibilities, 
would  they  have  a  right  to  hold  it,  if  the  identity  could  be  traced  ? 
I  maintain  they  could  npt.  Suppose  that  Randolph  and  Savage 
had  been  bailees  of  the  respondent's  goods,  and  had  delivered  tliem 
as  security  to  tlie  appellants,  can  there  be  a  doubt  that  the  respondr 
ent  could  have  brought  trover  for  the  goods  ?  What  is  the  difierence, 
in  principle,  between  the  case  last  put,  and  the  present  ?  I  know 
it  has  been  decided  very  often,  and  correctly,  that  the  analogy  does 
not  hold  between  bills  and  goods,  for  thaf  the  possession  of  goods 
does  not  vest  the  property,  and  the  transferree's  title  cannot  be 
better  than  the  transferrer's,  but  that,  with  respect  to  bills  or  notes, 
the  whole  property  passes  by  endorsement.  This  is  true  only  Mub 
modo ;  there  is  a  prima  facie  ownership ;  but  the  holder  may  be  a 
mere  servant  sent  to  receive  the  amount  of  the  bill,  or  he  may  be  a 
bailee  or  a  trustee,  as  Randolph  and  Savage  were  in  the  present  case, 
and,  therefore,  it  is  because  he  is  the  apparent  owner,  and  has  power 
to  receive  the  money  as  holder  of  the  bill,  that,  if  he  passes  it  to  a 
bona  fide  purchaser,  upon  a  consideration  paid  at  the  time,  his  title 
shall  prevail.  This  is  not  only  right  in  itself,  but  the  contrary 
doctrine  would  destroy  the  circulation  of  notes,  and  would  justly 
alarm  the  mercantile  world.  But  where  the  holder  is  not  himself 
imposed  upon  by  giving  a  new  consideration  for  the  bill ;  where,  in 
other  words,  he  has  not  *been  cheated,  whether  he  retains  the  bill 
or  not,  he  cannot  have  a  property  in  the  bill  against  the  true  owner. 

To  test  the  principle  still  further ;  suppose  the  appellants  had 
been  under  no  responsibilities  for  Randolph  and  Savage^  and  the 
latter  had  freely  given  them  these  notes,  could  they  then  insist  on 
retaining  them  ?  This,  I  believe,  will  not  be  asserted ;  and  yet,  if 
the  notes  were  the  property  of  Randolph  and  Savage,  because 
tliey  were  payable  to  them,  and  if  a  court  could  not  look  beyond 
tlie  notes,  their  gift  of  them  would  change  the  property. 
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I  understand  Chief  Justice  JSJyrc,  in  CoUins  v.  Martin,  (1  Bos.  IN  erkoh 
mul  Pull.  651.)  as  meaning  to  say,  that  there  must  be  a  considera-     albany 
uon  paid  when  the  bill  is  received.     He  says,  "  If  it  can  be  proved     ^'  ' 

that  the  holder  gave  no  value  for  the  bill,  then,  indeed,  he  is  in  privity 
with  the  first  holder,  and  will  be  affected  by  every  thing  which  would 
affect  the  first  holder."  And  in  the  case  of  Joy  v.  Campbell,  (1 
jScA.  and  Lefroy,  346.)  Lord  Redesdale,  referring  to  Lord  Boling- 
brokers  case,  in.  the  discussion  of  which  a  case  was  cited,  which  he 
mentions  with  approbation,  where  an  executor  transferred  part  of 
the  assets  for  the  avowed  purpose  of  paying  his  own  debt,  in  which 
case,  the  person  receiving  the  assets  was  held  liable,  for,  by  this  sort 
of  deahng,  the  person  concurs  in  a  devastavit,  as  the  value  he  gives 
for  the  assets  is  of  a  nature  which  it  is  impossible  should  be  applied 
to  the  purposes  of  the  administration.  The  administrator  had  the 
legal  ownership  \^  he  had  a  right  to  sell  the  goods ;  but  as  the  pur- 
chaser paid  him  nothing,  but  took  the  goods  on  account  of  his  debt 
against  the  administrator,  equity  would  not  allow  him  to  retain 
them.     The  case,  in  principle,  is  very  analogous  to  the  present. 

I  have  not  been  able  to  bring  my  mind  to  doubt  the  correctness 
of  the  chancellor's  decree,  and  I  think  it  ought  to  be  affirmed. 

Hopkins,  Senator,  concurred. 

BOWNE,   DCDLET,    HuNTINGTON,    LiVINOSTON,    MiLLER,  MoERS, 

and  More,  Senators,  were  of  opinion  that  the  decree  of  the  Court 
of  Chancery  ought  to  be  reversed. 


•Vielie,  Senator.  The  respondent,  residing  in  Hudson,  and 
being  the  owner  of  the  schooner  Express,  employed  Randolph  and 
Sewage,  merchants  and  copartners  in  Neip-  York,  defendants  in  the 
court  below,  as  his  agents  or  factors,  to  negotiate  a  sale  of  the 
schooner  on  credit,  with  instructions  to  take  unexceptionable  paper, 
and  send  the  notes  received,  by  some  safe  conveyance,  or  by  mail, 
to  the  respondent.  Under  these  instructions,  JR.  and  S.  effected  a 
sale,  at  the  price  of  3,875  dollars ;  and,  on  the  third  of  June, 
1819,  received  negotiable  promissory  notes  for  the  amount,  and  for 
which  an  account  is  sought,  by  the  bill  filed  in  this  cause.  The  notes 
tnus  received,  notwithstanding  the  repeated  applications  of  the 
respondent,  were  not  transmitted  to  him,  under  the  imposing  pre- 
tence of  retaining  them  until  they  should  be  counter  secured  for  a 
guaranty,  which  they  had  voluntarily  assumed,  upon  the  sale  of  the 
vessel.  On  the  11th  of  June,  and  eight  days  after  the  receipt  of 
the  notes  referred  to,  R.  and  S.  stopped  payment,  and  on  the  same 
day  executed  an  assignment  of  aH  their  effects  and  credits  in 
Connecticut  and  Massachusetts,  to  Jesse  Savage,  for  the  benefit 
of  the  assignee,  and  of  Josiah  Savage,  senior,  and  to  secure  the 
appellants  for  responsibilities.  The  next  day,  being  the  13th  of 
June,  R.  and  S.  transferred  the  notes  in  question,  with  others, 
to  the  appellants,  without  receiving  any  kind  of  payment  or  con- 
sideration for  them,  but  merely  as  indemnity  against  responsi- 
Dilities;  and,  on  the  1 4th  of  June,  R.  and  S.  executed  an  assign- 
ment of  sundry  other  effects  and  credits,  to  the  appellants,  and 
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IN  ERROR.  Hwmas  H.  Smith,  for  the  benefit  of  Smith,  and  io  secure  the  ap- 
ALBANY  pellants  a^aimrt  responsibilities.  Shortly  afier,  and  before  the  11^ 
Nov.  un!  of  June,  the  tcspondent  oHering  the  required  guaranty  and  payment 
of  legal  ciiarges,  ca&ed  on  jR.  and  S.  for  his  notes,  but  did  not 
obtain  them,  n«r  wy  satis&ctory  aocount  of  them,  as  it  wouU 
oppear  from  the  case,  nor  even  an  intimation  of  4he  dispositMiB 
that  had  been  made  of  them.  '^ 

The  api  cUants,  in  their  aiuswer,  deny  any  knowledge  that  these 
notes  were  the  property  of  the  respondent,  or  had  been  received  by 
IL  and  S.  on  his  account. 

*Upon  these  £ict8,  his  honor  the  chancellor  has  decreed  sn 
account  against  all  the  defendants,  and  against  JS.  and  •$.,  ibr  costs. 

As  against  /?.  /md  S^  there  oan  be  no  do«^  of  the  propriety  aad 
correctness  of  this  decree.  They  being  the  agents  of  the  respond- 
ent, it  is  a  case  of  ordinary  equity  jurisdiction,  and  ibek  conduct 
in  the  transacXion  as  marked  with  a  character  of  ^Bhberate  fraud. 

The  i^ptUants,  however,  clakn  to  stand  on  different  ground,  and 
to  be  invested  with  ^ther  r^hts  ^uid  greater  privileges.  Whatever 
miglu  have  been  the  differettoe  between  them,  ina.  aooral  point  of 
view,  if  a  knowledge  of  the  circunistances,  under  winch  th^  notes 
were  held  by  JR.  and  S.,  had  been  brought  home  to  the  appellants 
at  the  time  of  the  transfer,  there  can  be  little  doubt,  but  that,  in 
contemplation  of  law,  and  in  the  view  of  a  court  of  equity,  they 
would  then)  as  assignees  of  jR.  and  &,  have  been  in  ibe  same 
«ituaiinn,  and  equally  exposed  %o  the  respondent's  claim. 

But  having,  by  their  answers,  denied  notice  of  the  trust,  and  aay 
knowledge  of  the  relation  in  which  i?.  and  S.  stood,  as  factors  to 
the  respondent,  it  mast  be  conceded  that  the  appellants  stand 
altogether  in  a  diflerent  hght,  and  that  the  question  of  their  lis* 
bility  to  account  must  be  decided  on  different  principles. 

It  was  accordingly  contended,  on  the  argument,  that  the  appet 
hmts  having  received  the  notes  in  controversy  without  notice  of  the 
trust,  and  upon  a  conFideralion  not  fraudulent  in  itself,  that  of 
indemnity  for  responsibilities  before  incurred,  were  entitled  to  hoM 
them  even  against  the  true  owner. 

The  rule  by  which  this  proposition  is  to  be  supported,  had  its 
onigin  in  the  commercial  policy  of  that  country  from  whence  our 
system  of  jurisprudence  is  derived,  and  where  «very  facility  was 
rendered  to  the  negotiation  ef  commercial  paper,  and  protection 
afforded  to  tlie  bonajid^  holder,  in  all  cases  where  the  interests  of 
trade  were  supposed  to  be  pronnOted. 

By  a  recurrence,  however^  to  the  numerous   cases   upon  this 

subject,  fr^un  which  tl^  rule  is  to  be  extracicd,  and  its  *true  exteat 

ascertained,  it  will  be  found,  that  in  no  case  has  the  title  of  the 

holder  of  negotiable  paper  been  sustained  against  the  true  owner, 

except  where   value  has  been   paid,  or  a  new  credit  given  io 

consideration  of  the  transfer  itself.     And  though  indemnity  for 

resii^^n'^iliiiitics  is  undoubtedly  a  good  consideration  for  the  sale  or 

UausCor  <>f^ooUs,x>r  negotiable  paper,  as  agaln&t  the  party  makiog 

it,  or  his  representatives^  yet,  in  none  of  the  cases  cited  on  the 

argument,  and  in  no  one  that  I  have  been  able  to  find,  has  it  ever 
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been  held  to  be  sufficient  to  bar  the  true  owner,  upon  a  fraudulent  flV  EKMCkA 
transfer. 

A  fjc^or,  though  authoiized  to  aell,  cannot  pledge  the  goods  of 
his  principal,  because  he  has  not  the  prcf)erty  in  them.  And  the 
only  reason  why  a  different  rule  has  been  applied  to  negotiable 
paper,  the  avails,  perhaps,  of  those  very  goods,  and  in  the  bands  of 
the  some  agent,  is  because  the  intei^sts  of  trade  have  been 
supposed  to  require,  that  every  facility  should  be  aflorded  to  its 
Begotiatioa,  Ihat  thereby  ooimnercial  credit  might  be  extended,  and 
when  extended  in  good-faith  upon  the  paper  itself,  it  should  be 
sustained.  It  has,  accordingly,  been  held,  that  wliere  a  note  or  bill 
has  been  lost^r  stolen,  and  subsequently  dispoeed  of  to  an  innocent 
dealer,  who  gives  credit  to  tbe  paper  itself,  at  the  tame  he  receives 
it,  he  may  hold  it  even  agunst  the  legal  owner.  i^Grant  ▼. 
Vavghariy  3  Bwr.  Rep.  1516.  Miller  v.  Race,  1  Burr.  JZep. 
45^.,  and  the  cases  there  cited.) 

The  latter  beittg  a  rule  of  cotnoiercaa}  policy,  it  can  be  applied 
only  where  the  reason  of  the  rule  applies,  and  .that  is,  where 
the  transfer  itself  obtains  a  new  credk,  or,  as  was  aaid  on  the  ar- 
gument, where  it  does. the  »Jbit  of  negotiability;  as  %^ere  noney 
or  goods  ace  obtained  uapaa  the  credit  of  the  paper  itsd(  and  not 
where  the  transfer  is  founded  upon  a  .pvevioas  csedit ;  because,  in 
tbe  latter  case,  the  general  itiierests  iiS  trade  ace  in  no  way  pro- 
moted, the  only  opemtion  being,  to  effoot  a  'Sasisftction  of  one 
person's  daim,  by  an  equal  ii^vry  to  motber,  thus  leaving  the 
benefit  and  disadvantoge,  so  lar  ae  general  interest  is  coocemed, 
precisely  baianoed. 

*Why  should  a  rale,  feanded  upon  coramercial  policy,  be  ex<^ 
tended  further  than  that  policy  requires  ?  That  policy  does  not 
extend  to  a  segntiation  in  eiMisidemtion  of  pffevious  credit,  and, 
tberefbve,  tbe  rule  itself  ought  not.  It  can  hardly  be  deemed 
good  policy  in  this  country,  whose  interests  are  not  so  exclusively 
commercial  as  that  kam  which  we  derive  oar  nations  of  Qommer*- 
cial  law,  to  extend  this,  or  any  other  rale,  having  for  its  object 
the  favor  of  trade,  any  fnrtber  flxui  it  has  been  carried  there.  And 
I  venture  the  remark,  that  no  case  can  be  fouad,  where  a  fraudulettt 
transfer  of  negotiable  paper  was  held  to  divest  the  true  owner  of 
his  title,  except  where  tbe  receiver  lumself  was  not  ^nly  iwnoceftt, 
but  directly  prejudiced  by  the  credit  given  to  the  paper  itself,  f  n 
Solcmonv,  Bcmk  of  England,  (13  Easfs  Ref.  135.  in  note,)  'm 
trover  for  a  note  detailed  by  the  officer  cf  the  bank,  on  its  pre- 
sentment for  payment,  though  the  plaintiff  hod  reoeived  the  note 
bona  fide  from  his  coiTespoodents,  in  reduction  of  tbe  balance  due 
iitm,  from  them,  wbose  banker  he  was,  yet,  because  there  were 
chrcumstances  laf  ntspicioR  against  his  correspondents,  (the  note 
imviag  been  fraudulently  obtained  by  some  person,)  and  because 
tbe  plaintiff  bad  not  paid  a  valuable  cottsidenuion  for  the  note 
before  notice,  he  was  nonsoitod,  and  the  court  refosed  to  set  it  aside. 

I:  is  not,  therefore,  the  cofve  transfer  of  the  bill  or  note  to  an 
in..oceni  person,  ignorant  of  the  frau:l,  that  will  divest  the  title  of 
'the  owner,  but  it  must  be  transferred  upon  a  suj^ent  considtration, 
(Ckiitif  OR  Bilit,  190.) 
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iN  ERROR.  What  is  to  be  deemed  a  sufficient  consideration,  is  the  true 
question ;  and  though,  as  I  have  before  remarked,  an  indemnity  for 
prior  responsibilities  may  be  a  sufficient  consideration  for  some 
purposes,  and  between  parties  and  their  representatives,  yet,  io 
the  absence  of  authority  to  support  it,  I  think  it  has  been  shown, 
that,  tested  by  the  reason  of  the  rule  which  has  obtained  in  the  courts 
upon  that  subject,  it  cannot  be  taken  as  sufficient  in  principle  to 
bar  the  otvner  of  his  title,  by  a  fraudulent  transfer.  It  would  be 
inequitable,  unreasonable  and  unjust  that  the  benefit  derived  by  the 
party  claiming  to  hold,  without  correspondent  injury  if  *he  could 
not  hold,  should  be  sufficient  not  only  to  countervail,  but  prevaJ 
over,  the  unmerited  injury  which  the  owner  is  to  sustain  by  his 
consequent  loss.  The  true  test  I  take  to  be,  that  when  the  holder  is 
left  in  as  good  a  condition,  after  a  retransfer,  as  he  would  have  been 
had  no  transfer  taken  place  there,  the  title  of  the  owner  shall  prevail. 
This  allows  the  rule,  so  far  as  it  is  dictated  by  commercial  policy, 
to  have  its  full  effect,  wliile  it  protects  the  owner  of  negotiable 
paper,  necessarily  intrusted,  in  the  course  of  business,  to  the  care  of 
agents,  from  an  injury  revolting  to  every  pnnciple  of  moral  equity. 

If  this  be  a  correct  guide  to  a  decision  upon  this  subject,  there 
can  be  little  doubt  that  the  respondent's  claim  to  the  notes  in 
controversy  ought  to  prevail. 

The  appellanta  cannot,  with  any  propriety,  complain,  that  the 
respondent  enabled  Randolph  and  Savage  to  impose  a  false  credit 
upon  them ;  on  the  contrary,  there  is  good  reason  to  suppose,  that 
the  conduct  of  the  appellants,  in  sustaining  the  pecuniary  credit  of 
*R.  fy  «Si.,  to  an  extent  apparently  indiscreet,  if  not  unusual,  may 
have  had  a  tendency  to  mislead  the  respondent.  The  respondent, 
however,  never  trusted  to  the  pecuniary  responsibilitv  of  R.  fy 
iS.,  as  did  the  appellants,  but  merely  relied  upon  their  int^rity 
to  effect  the  sale,  and  transmit  the  notes  that  might  be  received 
by  them.  Nor  is  there  any  good  ground  of  complaint  to  the 
appellants,  that  they  have  been  prejudiced  by  trusting  to  these 
notes,  to  the  neglect  of  other  security.  They  were  favored  cred- 
itors of  R,  fy  S,  The  facts  that  the  first  assignment  was  made  for 
their  indemnity,  without  their  knowledge,  and  that  these  notes  were 
delivered  to  them,  in  viol  ition  of  every  legal  and  every  moral  obliga- 
tion towards  the  respondent,  show  that  they  were  highly  favored  by 
R,  fy  S.,  and  yet,  notwithstanding  the  subsequent  assignment  that 
was  made  for  their  benefit,  in  preference,  and  to  the  exclusion  of 
the  respondent's  claim,  they  are  losers,  admitting  the  amount  of  the 
notes  to  be  applied  to  the  extinguishment  of  the  debt  arising  from 
the  endorsements  for  which  they  have  since  become  liable.  This  is 
their  own  account  of  the  matter  in  their  answer,  and  it  is  not 
pretended  *that  they  were  induced  to  become  etidorsers  by  any 
credit  derived  (iom  the  property  or  notes  of  the  respondent.  These 
fiicts  show,  that  the  want  of  sufficient  indemnity  must  have  arisen 
from  a  want  of  means,  and  not  from  a  want  of  disposition  in  R. 
fy  S.  to  place,  and  in  the  appellants  to  take,  every  thing  tangible 
into  their  hands. 

In  the  view  I  have  taken  of  the  subject,  the  appellants  obtained 
no  legal  title  to  the  notes,  as  against  the  respondent,  and  the  latter 
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Having  the  stronger  equity,  is  entitled  to  an  account.  In  my  opinion,  IN  error. 
therefore,  the  decree  appealed  from  ought  to  be  affirmed.  "Albany  " 

Nov.  1822.' 

The  rest  of  the  senators  were,  also,  of  opinion,  that  the  decree  ^^'^^^^^^^'^^ 
of  the  chancellor  ought  to  be  affirmed.    This  being  the  opinion  of  v. 

a  majority  of  the  court,f  the  following  decree  was  entered :  "  Coun-  Wadsworth. 
sel  having  been  heard  in  this  cause,  and  due  deliberation  being     \  Nov.  I3ih, 
tliereupon  had,  it  is  ordered,  adjudged  and  decreed,  that  the  ^'.  fj^-^'^^^, 
decree  of  the  Court  of  Chancery,  in  this  cause,  be  affirmed,  and  in^i. 
that  the  appeal  be  dismissed  ;  and  that  the  appellants  pay  to  the 
respondent  his  costs  in  defending  this  appeal,  to  be  taxed ;  and 
that  the  record  be  remitted,"  <&c. 

'Decree  of  affirmance. 


*Gebrit  Wendell,  Robert  Morris,  and  John  Mat-      [*659] 

THEWS,  appellants f 

against 

James  Wadsworth,  respondent. 

APPEAL  from  the  Court  of  Chancery.     The  respondent  filed     a  depont  of 
his  bill,  May  29,  1817,  against  the  appellants,  stating,  among  other  v^e^SJ)  ^- 
things,  that  John  Thomas  was  a  soldier  in  the  second  New^York  suant    lo    iha 
regiment  of  artillery,  during  the  revolutionary  war,  and  became  "eS^ig^^'  dee£ 
entitled  to  a  grant  from  the  state  of  600  acres  of  land,  for  his  and     convey- 
military  services.     That,  on  the  9th  of  July,  1790,  letters  patent  f "'''''  ^^^^ 
were,  accordingly,  issued  to  him,  for  lot  No.  11,  in  the  township  bounty  lands/' 
of  Solon.     That,  on  the  5th  of  September,  1789,  the  said  /.   T.,  ^j^^^Sl, 
being  so  entitled  to  military  bounty  land,  for  a  valuable  consider-  (sess.  n  !h.  i! 
ation,  sold,  quit-claimed,  and  confirmed  to  the  respondent,  his  262.^  had  the 
heirs  and  assigns,  forever,  all  the  right,  title  and  demand  of  him,  act  to  amend 
the  said   J.  7;,  to  military  bounty  lands,  &.C.,  with  a  covenant  for  ^ed^mxl^^^] 
further  assurance,  and  a  power  of  attorney  to  obtain  letters  patent  n94,  (sess.  1,7. 
for  the  land.     This  instrument  of  transfer  concluded  .  in  these  5v.'  ^  l.  issA 
words :  "  In  witness  whereof,  I  have  hereunto  set  my  hand  and  in  the  office  of 
seal,  this  5th  day  of  September,  A,  D.  1789  ;"  and  was  signed  by  ?ouuI^o^cw 
/.  T.  with  his  mark ;  but  no  seal  was  afiixed  to  it,  though  it  was  daga,  is  not  u-. 
witnessed  by  two  witnesses,  as  "  signed,  sealed  and  delivered,"  in  fubsequenipar* 
their  presence.     The  instrument  was  deposited  and  filed  in  the  chasers}  nor  u 
office  of  the  clerk  of  the  county  of  Onondaga,  according  to  the  lha?"i^^ct,'  to 
directions  of  the  statute,  on  the  29th  of  April,  1795;  and  the  t^  registry,  (a) 
execution  of  it  was  proved,  in  due  form,  before  a  master  in  chan- 
cery, on  the  28th  of  March,  1799.     /.  T.,  the  soldier,  died  intes- 
tate.    The  appellants,  who  are  in  possession  of  the  lot,  claimed 
title  to  it,  under  a  conveyance,  as  they  alleged,  from  the  soldier, 
which  conveyance,  if  any,  the  respondent  alleged,  was  obtained 
subsequent  to  the  execution  and  deposit  of  the  instrument  to  him 
as  aforesaid,  and  with  legal  notice  thereof.    About  five  years  since, 
the  plaintiff  brought  an  action  of  ^ejectment  in  the  Supreme  Court      [  *  660  } 

(a)  Vid.  Jackson  v.  Bowen,  6  Cow.  Rep.  141.    1  Rev  Stat.  155. 
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JN^  ERROR,  against  tne  appellants,  which  was  tried  in  1814,  and  a  Terdict  Coao» 
ALBANY     ^^^  ^^^  plaintiff^  suiiject  to  the  opinion  of  the  coiirt,  who  decided, 

Nov.  iBSSL*    in  October^  1815,  that  the  instrument  so  deposited  and  filed  by  the 

^^^^^^^^  plaintiff,  not  being  under  seal,  was  insofficient  to  convey  the  legal 

V.  estate  ;  and,  on  that  ground,  set  aside  the  verdiet,  and  gave  jiMlg^ 

WAmwosffB.  Hfient  against  the  respondent.    The  bill  prayed  a  diecorery,  am) 

for  relief  generally. 

The  answer  admitted,  that  JL  Matthtw»Y  the  appellant,  was-  in* 
posseflisiaD  of  tke  lot,  l^  permission  of  If.  and  JkT,  the  other  ap» 
pellants,  to  whom  aiMl  J.  M  the  lot,  with  other  lands  in  Soh^s 
were  devised  by  David  Mattheu9^  of  Vermont^  in  trusty  for  the 
children  of  the  testator,  named  in  th^  will,  which  was- dated  jUigmst 
29,  1810.  That  D.  M:,  the  testator,  derived  his  title  as  follows : 
John  Thomas,  to  whom  letters  patent  for  the  lot  were  granted, 
bearing  date  January  9^  K7f^,  by  his  deed;  dated  October  ^5 ^  1796, 
conveyed  the  lot  in  question  to  fVilliam  PrestoUy  in  fee,  for  the 
considera^n*  of  160  ponnde,  with  covenanla.of  seisin,  4&e.  and 
warranty,  which  deed  was  acknowledged  the  same  day  before  a 
master  in  chancery,  and,  on  tlie  15th  of  February y  1797,  recorded 
in  the  ofSce  of  the  clerk  of  Onondaga.  PrestoUy  by  a  deed,  bear- 
ing date  August  9^y  1797,  conveyed  the  same  lot  to  David  Matihetts, 
the  testator,  for  the  consideration  of  400  pounds,  excepting  50 
acres,  in  the  south-east  comer ;  which  deed  contained  full  cove- 
nants, and  a  warranty,  and  was  duly  acknowledged  ^t^^^  30, , 
1797,  and,  on  the  same  day,  recorded  in  the  office  of  the  clerk  of 
Onondaga.  D:  M:,  the  testator,  died  March  29,  1811,  and  the 
appellant,  /.  3f.,  is  his  son.  That  D.  M.  paid  Preston  for  the  lot 
750  dollars,  and  dehvered  him  a  mare,  of  tne  value  of  250  d<  liars. 
That,  in  1798,  or  1799,  one  Levi  White  took  possesFion  of  the  lot 
under  D.  Ml,  and  possession  has  ever  since  been  held  under  the 
title  of  17.  3l.  That  improvements  have  been  made  on  the  lot  to 
the  value  of  3,000  dollars.  That  D.  St.,  when  he  purchased,  had 
not,  as  the  appellant,  /.  JMT.,  verHy  believed,  any  knowledge  of  the 
instrument  held  by  the  re^ondfent,  or  of  his  claim  to  the  lot ;  nor 
did  he  know  of  it,  for  many  years  aften^'afds,  though  he  heard  of 
(  •661  ]  the  respondents  claim  before  his  death.  *That,  in  1799;  the  ap- 
pellant, R.  M.y  the  son-in-law  of  D.  M.,  went  into  possession  of 
part  of  the  lot,  and  remained  in*  possession  unril  1-803,  and  never 
heard' of  the  respondent's  claim  until  1800.  The  appellants  ad- 
mitted, that  the  respondent  had  brought  an  ejectment,  and  the 
proceedings  and  jodgment,  as  stated  in  the  bill. 

There  was  a  general  replieation,  and  the  cause  was  brought  to  a 
hearing  on  the  pleadings  and  proofs.  The  chancellor  on  the  3d  of 
Mm/y  192!,  decreed,  that  the  appellants,  within  forty  days,  release 
and  convey  to  the  respondent,  in  fee,  all  the  right,  title  and  inter- 
est, derived  to  them,  as  trustees,  by  and  under  the  will  of  DtftaJ 
Matthewsy  of,  in,  and  to,  the  lot  in  question.  From  this  decree,  an 
appeal  was  entered  to  this  court. 

The  Ghancellor  assigned  the  reasons  for  his  decree ;  for  whkh 
see  S.  C.  5  Johns.  Ch.  Rep.  294.  227.  23L 
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Hmry^  for  the  appella»ts^  stated  the  following  points  : —  m  SHKOH 

1.  That  the  ioBlrumeat  of  the  5th  of  Stptember^  1789,  under    Albany 
which  the  re^K>ndeDl  claims  title  to  die  lot  m  question,  not  being*    Nov.  lassT 
UBMler  seal,  or  a  deed«  no  legal  estate  passed,  but  it  vested  in  the  ^"■^^*^~*-' 
respondent  a  mere  equitable  interest,  and  made,  the  patentee  a  v.    ^ 
truatee  for  him.                                                                                   Wamwobm. 

2.  That  WiUiam  Preston  and  David  MatthttffM^  under  wfaoni 
the^  a^^peliants  derive  title,  wetie  bww  Jide  pMorcbaeeiiB,  for  a  vaiua*  . 
ble  consideration,  without  aay  actual  or  oonatmetive  notice  of 
the  trust ;  and».  therefore,  they  hold  the  estate  discharged'  from  the- 
truat. 

3.  That,  on  thergvound.  of  a  censtruicttTe' notieey  actual  notice^ 
being  fully  denied  in  the  answers,  and  not  proved  by  the  respond- 
ent>  a  conveyance  of  the  legal  estate  oughit  not  to  have  been 
decreed,  without  an  account  and  payment  of  all  sums  laid  out 
for  the  permanent  benefit  and  improyement  of  the  estate,  with 
interest  from  the  times  of  disbursement^  deducting  the  rents  and 
profits*  He  cited  1  Johns.  GK  Rep,  300w  2  Fe^sy,  jr.  554. 
507.  Newkmd  an  Cantf.  515.  8  Johns,  Rep.  137.  141.  1  Ch. 
Castesy  535.  2  Ch.  Ck»€s,  26.  206.  4  Cruise's  Dig.  343*  349, 
350v  4  Vessy,  jr.  389.  &  Bro.  P.  C.  4SL  &^den's  Law  of 
Vend.4afi. 

^Van  VedUestr  contra,  insisted  on  the  following  points : —  [  *  662  ] 

1.  That  the  instrument  of  the  5th  September^  1789,  from  John 
Tkcmas,  the  patentee,  to  tho  respoadent,  created  such  an  equity- 
as  bound  the  lot  in  question  in  the  hands  of  the  patentee,  his 
heirs  and  assigns,  from  the  time  the  instruaaent  was  deposited  and 
filed  in  the  office  of  the  clerk  of  Ommiaga^  on  the  29tb  AprU^ 
1795. 

2.  That  the  appellants  are  chargeable  with  notice  of  that  in^ 
strument,  in  consequence  of  the  deposit  and  filing  thereof,  in  the 
clerk's  office  of  Onondaga^  pursuant  to  the  existing  statutes,  prior 
to  the  deed  from  John  Thomas  to  fViUiam  Preston^  of  the  25th 
Octobery  1796,  under  which  the  appellants  claim  to  derive  their 
title ;  and  they  are,  therefore,  bound  by  the  respondent's  equity. 

3.  That  the  appellants,  being  chaigeable  with  legal  notice'  of 
the  trust  from  the  time  of  the  deposit  of  the  equitable  conveyance 
fi'om  «/.  Thomas  to  the  respondent,  and  with  actual:  notice  from 
1806,  arc  not  entitled  to  any  allowan^  fov  inxprovements.  He> 
cited  Nswland  on  Contracts y  504«  511.  2  Powell  on  Contracts y  38. 
1  Gaines's  Rep.  8.  1  Johns.  Ch.  Rep^  27.  394.  2  Johns.  Rep.  524* 
18  Johns.  Rep.  564.  2  AA.  54.  2K  L.  (£  and  JR«)  262.  s.  1. 
8esa»  17.  ch.  1.  and  p»  5265,  oh.  44»  s.  1.  Act  of  the  leffislature^ 
passed  July  25,  1782,  and  the  concurrent  resolutians  of  March  27, 
1783.  Aet  of  May  11,  1784.  s.  lOj  11.  Act  of  February  28,  1789. 
Act  of  April  6,  1790.  Aot  of  January  8,  1794.  s.  1.  Act  of  March 
27,  1794.  s.  1. 

SlrxNCBR,  Ch.  L  It  is  perfectly-  clear^  that  although  J^omae 
had  not  a  patent  until  1790,  yet  any  deed  of  conveyance  made  by 
him  subaequent  to  theS7th  of  March,  1783>  would  have  been  valid, 
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iN  ERROR,  under  the  act  of  the  6th  o(  April,  1790,  and  would  have  conve)ed 
'  ALBANY      ^"  ^^^  subsequent  interest.     It  is  also  well  settled,  and  has  not 
Nov.  1822.'     been  drawn  in  question,  that  the  paper  writing,  from  Thomas  to 
^j^Pjj^^^  fVadsworth,  did  not  operate  as  a  conveyance  of  the  lot,  for  want 
V.  of  a  seal.     (12  Johns.  -Rj^-  74.)     It  is  equally  certain,  that  as 

Wadsworth.  between  Wadsworih  and  Thomas,  and  their  heirs,  the  agreement, 
[  *663  ]  being  founded  on  a  valuable  consideration,  would  be  ^carried  into 
effect  in  a  court  of  equity,  by  decreeing  a  specific  execution  there- 
of, by  a  conveyance  in  fee.  It  admits  of  as  little  doubt,  that  if 
William  Preston  and  David  Matthews,  both  of  them,  had  actual 
knowledge  of  the  agreement  between  Wadsworth  and  Thomas, 
when  they  respectively  took  their  deeds,  they  and  their  heirs  would 
be  compellable  to  convey  to  Wadsworth.  But  there  is  no  proof, 
nor  pretence  of  proof,  that  either  Preston  or  Matthews  had  such 
actual  notice.  The  ground  of  the  decree,  and  of  the  doctrine  laid 
down  by  the  chancellor,  is,  that  under  the  act  of  the  8th  of  Janu- 
ary,  1794,  the  paper  writing  from  Thomas  to  Wadsworth,  having 
been  deposited,  amounts  to  constructive  notice ;  that  is,  that  the 
writing  having  been  deposited  in  the  clerk's  office,  was  notice  to 
every  subsequent  purchaser,  of  the  contents  of  that  paper ;  and 
such  subsequent  purchaser  was  bound  to  take  notice  of  it,  and  pur- 
chased at  his  peril.  The  chancellor  has  considered  the  deposit  of 
these  conveyances  as  intended  by  the  legislature  to  be  notice  to 
all  subsequent  purchasers  of  their  existence  and  contents ;  and 
that  the  deposit  of  them  would  have  been,  in  a  degree,  useless,  if 
it  was  not  intended  to  operate  as  notice.  The  deposit,  he  says,  as 
to  all  deeds  and  conveyances  made  prior  to  the  act,  was  intended 
as  a  substitute  for  the  prior  registry,  and  to  be,  from  the  date  of 
the  deposit,  equivalent  to  the  recording ;  and  he  considers  the 
terms  of  the  statute  comprehensive  enough  to  embrace  the  case 
of  the  respondent's  conveyance,  for  that  it  reached  to  every  in- 
strument of,  or  concerning  those  lands,  and  whereby  they  may  be 
affected  in  law  or  equity,  and  he  concludes,  that  the  same  construc- 
tion ought  to  be  given  to  this  act,  as  to  the  act  for  the  registry  of 
mortgages. 

I  think  it  admits  of  much  doubt,  whether  the  act  of  the  8th  of 
Jannary,  1794,  did  embrace  the  respondent's  case.  The  words 
are,  "  all  deeds  and  conveyances  heretofore  made  and  executed." 
Now,  it  would  seem  to  me,  that  "  deeds  and  conveyances"  mean 
the  same  thing ;  that  they  are  used  as  synonymous  expressions ; 
and  that,  therefore,  no  paper  which  was  not  a  deed,  and  did  not 
convey  the  land  from  the  graiitor  to  the  grantee,  was  within  the 
words  of  the  statute,  or  its  meaning  and  intent.  But  I  do  not 
[  *'  664  ]  think  it  necessary  *to  discuss  this  point,  as  I  have  come  to  a  satis- 
factory conclusion  on  the  other. 

The  preamble  to  the  statute  of  the  8th  of  January,  1794,  fully 
demonstrates  the  object  and  intention  of  the  legislature,  in  that 
enactment ;  it  states,  that  many  frauds  have  been  committed  with 
respect  to  the  titles  to  the  lands  granted  by  this  state  as  bounty 
lands,  to  the  officers  and  troops,  (Slc,  by  forging  and  antedating 
conveyances,  and  by  conveying  the  said  lands  to  different  persons, 
and  by  various  other  contrivances,  so  that  it  has  become  extrenaol* 
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difficult  to  discover  in  whom  the  legal  title  to  some  of  the  said  lands  IN  ERROR, 
is  now  vested ;  for  remedy  whereof,  and  in  order  to  d'Hect  the    ALBANY 
said  frauds,  and  to  prevent  the  like  frauds  in  future,  the  legislature     Nov.  I822! 
enact,  that  all  deeds  and  conveyances  theretofore  executed  of  or  ^^^""^^^^^ 
concerning  those  lands,  or  whereby  they  may  be  any  way  affected  t. 

in  law  or  equity,  shall,  on  or  before  the  first  day  of  May,  1794,  be  Wadsworth. 
delivered  to,  and  deposited  with  the  clerk  of  the  city  of  Albany ; 
and  all  deeds  and  conveyances,  (except  mortgages  duly  registered,) 
theretofore  made  and  executed,  whereby  any  of  the  said  lands 
may  be  aifected,  in  law  or  equity,  which  shall  not  be  delivered  to 
and  deposited  with  the  said  clerk,  on  or  before  the  first  day  of 
May  aforesaid,  shall  be  adjudged  fraudulent  and  void  against  the 
subsequent  purchasers  or  mortgagees  for  valuable  consideration. 
The  act  then  directs  the  clerk  of  Albany  to  register  the  names  of 
every  person,  whose  name  shall  be  to  any  deed  as  having  executed 
the  same,  in  a  book  to  be  by  him  provided  for  that  express  pur- 
pose, in  alphabetical  order,  and  annex  to  such  name  the  date  of 
the  deed,  and  the  name  of  the  person  to  whom  the  same  is  granted ; 
the  deeds  are  directed  to  be  filed  in  bundles,  marked  in  alphabet- 
ical order,  '^  to  the  end  that  persoJis  inclining  to  have  recourse 
theretOy  may  inspect  the  same,  paying  the  usual  fees  for  search  and 
impection:' 

The  act  then  goes  on  to  provide  for  future  deeds,  thereafter  to 
be  made  and  executed  ;  and  it  declares  them  void  against  subse- 
quent purchasers  for  valuable  consideration,  unless  they  are  re- 
corded before  a  record  of  the  deed  under  which  the  subsequent 
purchaser  shall  claim;  provided  that  ^no  deed  shall  be  recorded,  [  ^^665  ] 
unless  the  same  be  duly  acknowledged  in  the  manner  required  by 
law. 

I  may  venture  to  say,  that,  according  to  my  knowledge  or 
understanding,  the  construction  put  upon  this  statute,  by  the 
chancellor,  is  such  as  was  never  anticipated  by  the  profession,  nor 
imagined  by  the  legislature ;  and  with  the  utmost  deference,  I  must 
say,  that,  in  my  judgment,  it  cannot  be  supported.  This  act  was 
considered,  at  the  time  of  its  being  passed,  as  a  high  stretch  of 
legislative  authority.  It  was,  however,  universally  approved,  from 
the  necessity  of  the  case.  The  reasons  which  led  to  it  are  prefixed 
to  the  act  itself.  Various  frauds  and  forgeries  had  been  committed 
in  relation  to  these  military  lands ;  deeds  had  been  antedated,  and 
the  same  lands  had  been  conveyed  to  different  persons.  That 
section  of  country  was  becoming  valuable  and  inviting  to  settlers; 
and  it  was  deemed  very  essential  to  have  the  lands  settled.  Under  ^ 
these  circumstances,  as  a  means  to  detect  the  frauds  and  forgeries, 
it  was  judged  highly  necessary  and  expedient  to  call  these  deeds 
out  of  the  hands  of  the  holders  of  them,  to  bring  them  all  together, 
to  the  end  that  persons  inclining  to  have  recourse  thereto  might  inspect 
the  same.  The  legislature  express  not  only  the  reasons  for  passing 
the  act,  but  the  object  ako,  which  was  to  give  persons  inclining  to 
inspect  the  deeds  the  means  of  doing  so.  It  seems  to  me,  that  this 
declaration  of  the  object  of  passing  the  act,  was  purposely  in- 
troduced to  prevent  any  misconstruction ;  and  that  it  negatives 
every  idea,  that  subsequent  purchasers  were  required,  at  their  peril, 
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jy  ERROIL  to  examine  the  deeds  thus  deposited.  It  amonnts  to  this  only; 
albanyT"  ^^^  ^wch  persons  as  choose  to  inspect  them,  may  do  so.  How 
Nov.  1844.     widely  different  is  this  permission  lo  inspect  these  deeds,  from  a 

^^^^^^!^^^  requirement  that  they  must  be  inspected  ;  and  whether  they  are 
V.  or  not,  that  the  mere  deposit  of  them  shall  be  notice  to  all  sub« 

Wadswortk.  sequent  purchasers ! 

It  is  true,  that  the  doctrine  is  now  wisely  and  correctly  established, 
that  the  registry  of  a  mortgage  is  notice  to  all  subsequent  purchasers 
and  mortgagees.  (2  Johns.  Rep.  524.  18  Johns.  Rep.  564.)  This 
principle  lias  many  exceptions  and  qualifications  under  the  Kngtish 
registry  acts,  which  are  not  important  to  be  traced  or  examined. 

[  *  666  ]  But  *there  is  a  wide  and  manifest  distinction  between  the  act  of 
the  8th  of  January,  1794,  and  the  act  concerning  mortgages.  In 
the  first  place,  no  mortgage  can  be  registered  until  its  authenticity 
is  established,  either  by  the  acknowledgment  of  the  mortgagor,  or 
proof  of  its  due  execution  before  a  public  officer  intrusted  with 
powers  for  that  purpose ;  and  there  is  an  express  provision,  Chat  in 
case  of  several  mortgages  of  the  same  premises,  the  mortgage  first 
registered  shall  have  preference  according  to  the  time  of  the  registry; 
and  it  is  further  expressly  provided,  that  no  mortgage  shall  defeat 
the  title  of  any  bona  fide  purchaser,  unless  it  be  duly  registered. 
Thus  giving  mortgages  effect  according  to  the  priority  of  registry, 
andj  by  strong  and  necessary  implication,  declaring  that  they  shall 
defeat  the  title  of  even  a  bona  fide  purchaser,  if  duly  registered. 
If  we  recur  to  the  provisions  of  the  act  of  the  8ih  of  January, 
1794,  we  find,  that  the  deeds  required  to  be  deposited,  were  not 
required  to  be  authenticated  by  any  acknowledgment  or  proof. 
Many  of  them  were,  confessedly,  forged;  others  had  been  antedated, 
and  various  frauds  had  taken  place  in  relation  to  them.  Under 
such  facts,  is  it  possible  to  conceive,  that  the  legislature  meant  to 
have  such  deeds,  with  respect  to  which  there  was  such  alarm  and 
suspicion,  so  far  accredited  as  that  the  depositing  of  them  should 
be  notice  to  subsequent  purchasers  ?  Did  they  mean  to  impede 
and  destroy  the  free  alienation  of  these  lands  to  bona  fide  pur* 
chasers,  for  valuable  consideration,  upon  the  contingency,  that  if, 
in  this  mass  of  deeds  and  papers,  any  of  them  were  genuine,  but 
not  legally  operative,  that  future  purchasers  should  take  notice  of 
them  at  their  peril?  I  think  manifestly  not.  When,  therefore,  the 
legislature  required  these  unauthenticated,  unacknowledged,  un- 
proved and  unrecorded  deeds,  to  be  deposited  by  a  fixed  day,  and 
declared,  that  if  they  were  not  thus  deposited,  they  should  be  ad- 
judged fraudulent  and  void  against  subsequent  purchasers  for 
valuable  consideration,  they  could  not  have  intended  to  give 
greater  effect  to  them  than  they  had  before,  or  to  give  them  any 
preference  over  subsequent  deeds,  or  to  require  subsequent  pur- 
chasers, at  their  peril,  to  take  notice  of  them.     If  the  deeds  or 

(  *  667  ]  conveyances  deposited,  should  prove  to  be  *authentic  and  opera- 
tive, the  grantors  would  hold  under  them ;  but  if  they  were  de- 
fective and  inoperative  to  transfer  the  title,  they  created  nc  im- 
pediment to  future  transfers  to  bona  fide  purchasers  for  valuable 
consideration. 

We  perceive  that,  as  regards  mortgages,  there  is  no  express 
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Nov.  1822. 
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drclaration  in  the  statute,  that  a  registered  mortgage  shal  be  no-  IN  ERROH 
tice  to  subsequent  purcliasers ;  but  we  find  a  strong  and  irresistible 
implication,  that  they  shall  be  notice.  There  is  no  such  implication 
in  the  act  of  the  8th  of  January ^  1794 :  but,  I  apprehend,  there  is 
a  negation  of  any  implication  of  notice,  when  the  end  of  their  be- 
ing de'posited  is  merely  to  give  such  persons  as  incline  to  have  re- 
course to  them,  a  right  to  inspect  them.  This  is  provided  as  a 
facility  to  individuals,  but  is  not  enjoined  as  a  duty. 

It  was  intimated,  oa  the  argument,  that  the  principle  of  this 
decree  would  open  the  door  most  widely  to  litigation.  I  confess, 
without  pretending  to  any  knowledge  of  the  fact,  that  I  apprehend 
much  confusion  and  litigation  will  arise,  should  the  doctrine  laid 
down  by  the  chancellor  be  confirmed ;  but  I  am  not  influenced  by 
any  such  considerations.  My  opinion  is,  that  the  deposit  of  these 
deeds  is  not  notice,  and  never  was  intended  to  be  notice,  per  se, 
to  any  subsequent  bona  fide  purchasers  for  valuable  consideration. 
Having  come  to  this  conclusion,  most  fully  and  satisfactorily,  I  ab- 
stain from  considering  the  question  of  improvement,  not  because  it 
has  any  difficulty,  but  because  I  consider  it  wholly  unnecessary. 
My  opinion  is,  that  the  decree  appealed  from  ought  to  be  reversed, 
and  that  the  proceedings  be  remitted,  with  directions  that  the  re- 
spondent's bill  be  dismissed,  with  costs,  to  be  taxed  to  the  appel- 
lants, in  the  court  below. 


Platt,  J.,  and  Woodwobth,  J.,  concurred. 

This  being  the  unanimous  opinion  of  the  court,  it  was  thereupon 
ORDERED,  ADJUDGED  and  DECREED,  that  the  dccrec  of  the  Court 
of  Chancery  be,  in  all  things,  reversed ;  and  that  the  bill  of  the 
complainant  in  the  Court  of  Chancery  be  dismissed,  with  costs  to 
the  appellants  in  the  court  below,  to  be  taxed ;  and  that  the  record 
be  remitted,  &c. 

Decree  of  reversal. 


^bul3cll 


*Abel    French,    Matthias    Frependall,   and    Simon      [*6681 
Bradt  ;  Jacob  La  Grange,  an  Infant,  by  Elizabeth 
Grange,  his  Mother  and  Guardian ;  Jacob  Van  Nest, 
and  Elias  Kane,  appellants^ 

against 
Gilbert  Shot  well,  respondent. 

APPEAL  from  the  decree  of  the  Court  of  Chancery,  of  the  27th  .  ^pI**  "*> 
of  December y  1821,  on  a  rehearing  on  the  plea  of  the  defendant;  anlbad S part! 
(5  Johns.  Ch.  Itep.  555.  569.  S.  C.^  and  a  decree  of  the  8th  of  .^  ^^^^^ 
Aug%isty  1822,  on  the  report  of  tne  master,  as  to  the  exceptions  Sve'^^an'^he 

•al^eet  matlei 
to  which  it  relalei,  it  may  be  ordered  to  stand  ai  to  so  much  of  the  bill  to  which  it  properly  applies ;  aud  the 
defendant  must  answer  as  to  the  ngiidae. 

A  decree  or  Indgment.  by  consent,  is  bindtnr  and  conclusive,  onless  procured  by  fraud. 

Where  tlic  aefeodant  nimsclf  waives  His  defence  to  a  judgment,  on  toe  §;rouiid  of  usury,  a  suSsequent  par 
chaser,  under  him,  with  notice  of  the  judgment,  cannot  impeach  it 
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iN  ERROR,  taken  to  the  answer  accompanying  the  plea,  and  to  the  further 
ALBANY     answer  to  the  amended  bill.  (6  Johns.  Ch.  Rep.         .) 

/.  V,  Henry ^  for  the  appellants. 

If.  Bleecker^  contra. 

November  13th.  TTie  court  (^Vielie,  Senator,  alone  dissenting) 
being  of  opinion,  that  the  decree  of  the  Court  of  Chancery  ought 
to  be  affirmed,  the  following  decree  was  entered :  "  Counsel  having 
been  heard  in  this  cause,  and  due  deliberation  being  thereupon  had, 
it  is  ORDERED,  ADJUDGED  and  DECREED,  that  the  decrees  of  the 
Court  of  Chancery,  in  this  cause,  be  affirmed,  and  that  the  appeal 
be  dismissed ;  and  that  the  appellants  pay  to  the  respondent  his 
costs,  in  defending  this  appeal,  to  be  taxed,  and  that  the  record  be 
remitted,"  &c. 

Decree  of  affirmance 


[*669] 


*Samu£L  Slee,  appellant^ 

against 

George  Bloom  and  others,  respondents. 


The  respond-  APPEAL  from  the  Court  of  Chancery.  This  cause  came  befoie 
fo(^iher^''^iv>r  this  court,  at  its  last  session,  by  an  appeal  from  a  former  decree  of 
establishing^  a  ii^q  Court  of  Chancery,  and,  after  hearing  counsel  on  that  appeal, 
factory,  ud  be-  the  decree  was  reversed,  and  the  record  remitted  to  the  Court  of 
came  a  earpo-  Chancery.  The  original  case  in  chancery  will  be  found  reported 
Ty  *  yc"»»^«"-  "*  ^  Johns.  Ch.  Rep.  pp.  366 — 388,  and  the  proceedings  on  the 
*^%viIS  ***fihl  ^PP^^'  '"  ^^^^  court,  in  19  Johns.  Rep.  pp.  456—486.  The  remit- 
Rc^nsess.^  34.  titur  having  been  filed  in  the  Court  of  Chancery,  the  ibllowing 
M  h^  ^^^  decree  was  entered  in  that  court,  on  the  27th  of  May,  1822: 
mT]  the  tev^  '^  On  reading  and  filing  the  remittitur,  in  this  cause,  from  the  Court 
etuh  section  of  for  the  Trial  of  Impeachments  and  the  Correction  of  Errors,  and 
Clares, '^at  for  the  couuscl  for  the  parties  having  been  heard  thereon,  it  is  ordered, 
*h**i?bed^^'*^d  *^j"^8^^  ^^^  decreed,  that  the  order,  judgment  and  decree  of 
owing  by  ^the  the  Said  court,  be  carried  into  full  efiect :  It  is,  therefore,  ordered, 
com|)any,  at  adjudged  and  decreed,  that  it  be -referred  to  one  of  the  masters  of 
dissolution,  the  this  court,  to  ascertain  and  report  the  amount  of  debt  due,  tvith  inr 
persons     then  ferest,  to  the  Complainant,  from  the  Dutchess  Cotton  Manufactory; 

composing  such  x"  '  -^  ^  j ' 

company,  shall 

be  individually  responsible  to  the  extent  of  their  respective  shares  of  slock  in  the  said  company."  The  cor- 
poration, on  the  S2d  of  November,  1816,  executed  a  bond  to  the  appellant,  8.,  under  tlieir  corporate  seal,  on 
whirh  a  judgment  was  obtained,  in  May,  1817.  The  corporation  bavii^  been  dissolved  in  February^  1813: 
Heidf  that  the  judgment  debt  of  the  corporation  was  binding  and  conclusive  on  the  respondents,  individaaUy, 
to  the  extent  of  their  respective  shares. 
Though  the  trustees  or  agents  of  the  company  were  not  the  trustees  or  agents  of  the  individual  stockholders, 
-.  .1^    _.?^i_,  L-_j  .L_  !_j -..•j„_i        ttij       ..  .L  J.  .,    .  ctive  shares,  in  the  event  of  a  disso- 

for  the  debt  so  contracted  by  the 


vet  ilipv  might  bind  the  individual  stockholders  to  the  extent  of  their  rosnec 
lution  of  the  company.    And  the  individuals,  in  such  event,  became  liaole 


trustees  and  agents  of  the  company,  and  could  not  impeach  the  consideration  of  such  debt,  except  by  showing 
fraud  or  Imposition  in  ODiaining  the  Dond,  or  that  it  was  founded  in  error. 

A  defendant  is  not  entitled  to  open  an  account,  unless  a  sufficient  foundation  has  been  laid  for  that  purpose 
in  (he  answer. 

It  is  not  the  proper  course  to  refer  to  a  master,  an  examination  into  facts,  going  to  the  merits  of  the 

^  as  to  which,  proofs  have  been  taken  in  chief,  in  the  usual  way. 
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and  tnat,  in  order  to  ascertain  such  amount,  the  pleadings  and  /^v  error 
proofs,  in  this  cause,  be  given  in  evidence,  and  such  further  com" 
peient  proof  as  either  party  may  think  proper  to  furnish;  and  that, 
on  such  reference,  all  ^payments  made  by  the  defendants,  respect- 
ively, pn  their  shares,  be  duly  credited  :  And,  further,  that  the  de- 
fendants, Cyrenus  Crosbyy  Albert  Cox  and  George  Bloom,  be  al- 
lowed, by  way  of  set-off,  any  demand  which  they,  or  eitlier  of 
them,  have,  and  which  ought  in  justice  to  be  allowed ;  and  that 
the  master  report  with  all  convenient  speed  ;  and  all  further  ques- 
tions are  reserved  :  and  it  is  further  ordered,  that  if  any  questions 
arise  before  the  master,  touching  the  admissibility  of  the  proof,  in 
relation  thereto,  the  master  be  at  liberty  to  apply  for  further  direc- 
tions, and  to  state,  at  the  same  time,  the  nature  of  the  questions 
and  of  the  proof" 

A  reference  was  accordingly  had  before  one  of  the  masters  of 
the  Court  of  Chancery,  who,  on  the  14th  of  June^  1825^,  made  his 
report,  as  follows  i — 

'^  That,  having  been  attended  by  counsel  on  behalf  of  the  com- 
plainant and  defendants  in  the  above  cause,  and  having  proceeded 
upon  the  matters  referred  by  such  decretal  order,  certain  ques- 
tions of  an  equitable  nature  have  arisen,  which  it  would  be  for  the 
advantage  of  all  parties,  should  be  brought  before  the  court  for 
decision,  before  a  further  investigation  of  the  accounts  is  made ; 
and  underthe  authority  to  that  effect,  contained  in  such  decretal 
order,  I  thereupon  make  this  my  separate  report. 

''  In  order  to  establish  the  amount  of  the  debt  due  to  the  above 
complainant  by  the  Dutchess  Cotton  Manufactory^  an  exemplifica- 
tion of  the  record  of  a  judgment  in  the  Supreme  Court  of  the  state 
of  New-  Yorky  in  favor  of  the  complainant,  against  the  said  manu- 
fiictory,  has  been  produced  before  me ;  which  judgment  was  dock- 
eted the  19th  of  May,  1822,  and  given  for  the  sum  of  46,986  dol- 
lars debt,  and  ?0  dollars  and  29  cents  costs,  such  debt  being  the 
penalty  of  a  bond  to  that  amount,  upon  which  such  judgment  was 
had. 

^'  From  the  proved  and  admitted  facts  in  this  cause,  it  appears, 
that  such  bond  was  executed  by  the  president,  directors  and  com- 
pany of  the  said  manufactory,  on  the  22d  of  November,  I8I6,  and 
was  conditioned  for  the  payment  of  23,493  dollars  and  35  cents, 
with  interest  from  the  5th  of  November,  1816  ;  that  such  condition 
was  the  balance  of  the  account  of  the  complainant  with  the  man- 
u&ctory,  as  finally  ^adjusted  by  the  trustees ;  that,  with  a  view  to 
such  adjustment,  the  said  trustees  had  appointed  a  committee  of 
three  of  the  members  of  their  board,  the  president  and  two  others, 
the  two  last  of  whom  reported  their  examination  of  such  accounts, 
and  a  balance  of  24,443  dollars  and  35  and  a  half  cents  due  to 
the  complainant,  from  which  amount  950  dollars  were  deducted  by 
resolution  of  such  trustees,  and  the  bond  was  executed  as  aforesaid, 
for  the  balance,  viz.  the  sum  of  23,493  dollars  and  35  cents. 

^*  The  counsel  of  the  complainant  exhibited  a  statement  of  his 
claim,  charging  the  company  with  the  condition  of  the  said  bond, 
and  interest,  and  giving  credit  thereupon  for  such  sums  of  money 
as  he  alleged  were  properly  to  be  allowed ;  and  contended,  that 
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IN  JSRROR.  the  balance  so  found  was  the  true  balance  due  from  the  said  com- 
pany to  the  complainant,  and  to  be  reported  as  such,  unless  fur- 
ther proper  credits  upon  the  amount  of  such  condition  could  be 
proved  by  the  defendants.  On  the  part  of  the  defendants  it  was 
then  claimed  and  insisted,  that  the  aforesaid  liquidation  of  the  ac- 
counts of  the  complainant,  and  the  bond  and  judgment  consoquent 
thereupon,  were  not  conclusive  upon  them  as  to  the  tmc  amount 
of  debt  due  to  the  complainant,  but  that  they  were  at  liberty  to 
contest  and  falsify  the  same  under  the  decree  of  reference,  and  the 
remittitur  of  the  honorable  the  Court  of  Errors  in  this  cause ;  and 
required  that  I  should  hear  their  4illegations  aftd  proofs  in  relation 
thereto. 

"  And  having  considered  such  decree  and  remittitur,  I  am  of 
opinion,  that  they  neither  expressly  direct  that  the  aforesaid  judg- 
ment and  liquidation  should  be  received  as  conclusive,  nor  that  the 
consideration  or  particulars  of  the  same  should  be  opened  and 
gone  into ;  but  have  left  the  same  to  be  determined  to  be  conclu- 
sive or  prima  facie  evidence  of  the  debt  to  be  ascertained,  accord- 
ing to  the  principles  of  equity  applicable  to  the  facts  which  should 
appear  respecting  them.  In  order  to  procure  the  said  account  to 
be  opened,  and  certain  items  thereof  investigated,  the  defendants 
have  alleged,  that  there  was  fraud  or  error  in  such  accounts  in  the 
following  particulars : — 

"  They  alleged,  and  offered  to  prove,  by  the  testimony  in  the 
cause,  and  further  competent  proof,  that  the  land,  sfte,  *water 
privileges,  dam,  raceway,  anJ  the  buildings,  part  of  the  property 
sold  by  the  complainant,  were  not,  at  the  date  of  such  purchase, 
of  one  half  the  value  at  which  they  were  charged  by  the  complain- 
ant, and  estimated  by  the  committee  of  the  trustees ;  that  a  por- 
tion of  such  land  then  pretended  to  be  sold,  and  actually  included 
within  the  boundaries  in  the  deed  to  the  company,  had  been  pre- 
viously sold  and  conveyed  by  the  complainant,  to  one  George 
Reid;  that  after  such  latter  conveyance,  the  complainant  had  built 
the  factory  in  part  upon  the  land  so  conveyed  to  Reid;  and  that 
such  facts  had  come  to  the  knowledge  of  the  defendants  within  a 
short  time  previous  hereto.  That  the  complainant  had  also,  pre- 
vious to  such  sale  to  the  said  company,  sold  or  conveyed  to  said 
Reid,  a  water  privilege  for  the  use  of  his  paper  mill,  to  such  ex- 
tent as  such  paper  mill  should  require,  and  that  the  privilege  ac- 
tually vested  in  such  company,  by  his  deed  to  them,  was  only  the 
right  to  the  surplus  water  not  required  by  said  Reid  for  such  pur- 
pose; that  of  all  these  facts,  the  trustees,  (other  than  the  com- 
mittee,) as  well  as  the  stockholders  generally,  were  wholly  igno- 
rant, and  that  such  committee  were  either  not  informed  thereof, 
or,  if  informed,  unwarrantably  concealed  them  ;  and  that  the 
facts  above  mentioned  materially  diminished  the  value  of  the  said 
premises  below  the  amount  of  the  charge  and  estimate. 

*'  As  to  the  above  allegation  and  offer,  I  report,  that  I  have  con- 
cluded not  to  admit  any  proof  as  to  any  portion  lof  such  property 
beinj;^  overvalued  if  the  excess  of  valuation  appears  to  be  error  of 
judgment  merely  upon  a  full  knowledge  of  facts ;  but  to  require 
the  defendants  to  show  unwarranted' and  deceptive  representations 
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pr  concealment  of  material  facts  on  the  part  of  the  complainant,  or  i^  error 

connivance  of  such  committee  with  respect  to  the  same.     Jt  has 

been  further  alleged  by  the  defendants,  that  they  had  proved,  by 

the  te^timony  in  this  case,  that  the  complainant  had  contracted  to 

sell  such  factory  and  machinery,  at  the  prices  they  originally  cost 

him ;  that  the  spindles,  part  of  such  machinery,  had  originally  cost 

the  sum  of  12  dollars,  and  had  been  charged  and  allowed  for  at 

tlie  sum  of  16  dollars. 

'^  That  it  has  been  objected  on  the  part  of  the  complainant, 
^'ihat  the  evidence  ia  relation  to  such  matter  was  clearly  inadmis- 
sible, being  statements  made  by  the  defendants  in  th«s  case,  who 
were  examined  under  an  order  of  this  court,  on  the  application  of 
other  defendants,  and  that,  in  my  opinion,  even  if  such  evidence 
could  be  received,  it  does  not  establish  the  fact  that  such  contract 
was  made  as  a  condition  of  the  sale,  and  I  find  sufficient  testimony 
to  concIuJe,  that  the  said  sum  of  16  dollars  was  not  an  unfair 
price ;  and  that,  in  my  opinion,  no  further  evidence  ought  to  be 
received  in  relation  to  the  alleged  contract,  or  to  the  value  of  such 
spindles.  The  defendants  also  alleged,  that  it  is  proved  by  the 
testimony  in  that  cause,  that  a  picker,  part  of  such  machinery, 
was  charged  50  dollars  higher  than  it  had  cost  the  said  complain- 
nt,  which  was  in  violation  of  his  alleged  contract  to  sell  to  the  com-^ 
pany  at  cost,  as  well  as  an  unjust  overvaluation  of  the  said  article. 

*^  The  defendants  further  alleged,  that  manifest  error  appeared 
in  the  item  of  such  account,  allowing  the  sum  of  1,416  dollars 
for  the  services  of  the  complainant,  from  January^  1814,  at  the 
rate  of  500  dollars  a  year,  and  a  like  allowance  to  Nathan  Motd- 
throp  for  the  same  period  ;  that  such  allowance  commenced  about 
one  year  and  three  months  prior  to  the  actual  purchase  of  the 
premises  by  the  company,  and  was  illegally  and  unjustly  allowed ; 
and,  further,  that  it  appeared  by  the  testimony,  that  such  services 
were  greatly  overvalued.  That  there  was,  also,  manifest  error  in 
such  account  in  charging  interest  on  the  sum  of  30,000  dollars, 
for  two  years  and  ten  months,  making  such  interest  to  be  allowed 
for  the  period  of  more  than  one  year  prior  to  the  purchase  of  such 
premises  by  the  company. 

\^  And  tliat  there  was  manifest  error  in  a  deduction  of  fifteen 
per  cent,  upon  the  proceeds  of  certain  cloth  and  yarn  sold  at  the 
factory  by  the  complainant,  as  agent,  which  sum,  it  has  been  con- 
tended, is  apparently  a  deduction  by  way  of  commission,  for  the 
use  of  the  complainant. 

'^  In  these  particulars,  the  defendants  have  alleged,  that  there 
were  gross  errors  in  such  account,  as  well  as  in  other  items 
not  particularized,  and  required  that  the  same  should  be  investi- 
gated. And  having  considered  the  matters  above  stated,  and 
beard  the  arguments  of  counsel  thereupon,  I  am  *of  opinion, 
and  so  leport,  that  the  defendants  are  entitled,  on  the  reference 
DOW  before  me,  to  falsify  and  surcharge  the  said  account  at  large ; 
specifying,  and  going  into  proof  of  any  error  of  such  a  nature  and 
description  as,  upon  a  bill  filed  to  open  the  account,  if  properly 
charged,  and  duly  proved,  Hvould  be  declared  a  sufficient  error  by 
this  court,  to  be  amended  by  its  direction." 
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tN  ERROR.      The  appellant  excepted^  to  the  report,  and  filed  his  exceptions^ 
aB  follows : 

'^  1st  Exception.  For  that  it  appears  by  said  report,  that  said 
master  considered  and  adjudged  that  the  decretal  order,  referring 
said  cause  to  him,  and  the  remittitur  mentioned  in  said  report, 
neither  expressly  direct  that  the  judgment  and  liquidation  men- 
tioned therein  should  be  received  as  conclusive,  nor  that  the  con* 
sideration  of  particulars  of  the  same,  should  be  opened  or  gone 
into,  but  left  the  same  to  be  determined  to  be  conclusive  or  prima 
facie  evidence  of  the  debt,  to  be  ascertained  according  to  the  prin- 
ciples of  equity,  applicable  to  facts  which  should  appear  re- 
specting them ;  whereas  the  complainant  contends,  that  the  clear 
and  legal  import  of  the  express  direction  given  in  said  decretal 
order  and  remittitur,  is  to  admit  competent  proof  of  payments  made 
towards  said  judgment,  but  not  to  give  any  evidence  to  lessen,  im- 
peach or  destroy  the  consideration  on  which  said  judgment  was 
founded. 

"  2d  Exception,  That,  although  the  master  has  determined  not 
to  admit  any  proof  that  the  land,  factory  site,  water  privilege,  race- 
way, and  buildings,  are  overvalued,  if  the  excess  of  valuation  ap- 
pears to  be  an  error  of  judgment  merely  upon  a  full  knowledge  of 
the  facts;  still  he  has  adjudged  it  proper  to  permit  the  defendants 
to  show  what  he  denominates  unwarranted  and  deceptive  repre-* 
dentations  or  poncealment  of  material  facts  on  the  part  of  the 
complainant,  or  connivance  of  such  committee  with  respect  to  the 
same ;  whereas  the  complainant  contends,  that  no  such  testimony 
can  be  given,  under  the  pleadings  in  this  cause,  according  to  the 
rules  of  evidence,  for  that  the  defendants  have  not,  in  any  part  of 
said  pleadings,  alleged  any  such  unwarranted  and  deceptive  repre- 
sentations or  concealment  of  material  facts,  nor  have  they  in  their 
answer,  or  otherwise,  ever  set  *forth  or  suggested,  that  any  such 
encumbrance  existed  on  said  factory  premises,  or  in  relation  to 
said  water  privileges,  by  means  of  any  previous  conveyance  by  the 
complainant  to  George  Revl,  or  any  other  person,  or  that  any  part 
of  said  factory  was  built  on  said  Reid^s  land  ;  and  that  it  appears, 
according  to  the  facts  admitted  and  proved  ip  the  case,  that  the 
defendants  have  never  sustained,  and  never  can  sustain  any  injury, 
by  any  such  encumbrance,  if  the  same  existed* 

"  3(1  Exception,  For  that  it  appears,  from  said  report,  that  the 
said  master,  in  considering  the  proofs  in  the  cause,  considered  the 
depositions  of  the  defendants  themselves  as  legal  evidence  in  as* 
certaining  the  amount  due  to  the  complainant ;  whereas,  the  com- 
plainant contends,  that  the  depositions  of  the  defendants,  or  any 
evidence  given,  or  to  be  given  by  them,  or  any  of  them,  relative 
to  the  subject  of  reference,  is  altogether  illegal  and  inadmissiUe. 

"  4th  Exception,  For  that  the  said  master  has  adjudged  and 
reported,  that  the  defendants  are  entitled,  on  the  reference,  to  fal- 
sify and  surcharge  the  account  at  large,  and  the  several  items  there- 
of, specifying  and  going  into  proof  of  any  error  of  such  nature 
and  description  as,  upon  a  bill  filed  to  open  the  account,  if  properly 
charged,  and  duly  proved,  would  be  declared  a  sufficient  error  by 
this  court,  and  be  amended  bv  its  direction.  But  the  complainant 
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contend.^,  that  any  such   evidence  would  be  illegal   and   inad-  /-V  ERROJL 
missible  under  the  pleadings  in  this  cause,  for  that  the  defendants     ALBANY 
have  not  in  their  answers,  or  any  of  them,  alleged  or  averred  any  ' 

mistake  or  error  in  any  item  or  items  of  said  account,  and  that  any 
testimony  tending  to  show  any  such  mistake  or  error  in  any  of  the 
items  of  said  account,  would  be  a  surprise  upon  the  complainant, 
and  what  he  jcould  not  come  prepared  to  meet. 

^^  Addition  to  the  4th  Exception,  And  that  the  defendants 
ought  not  to  be  permitted  to  surcharge  or  falsify  as  to  any  article 
contained  in  the  first  purchase  made  by  the  Dutchess  Cotton  Man- 
ufactory of  the  complainant,  amounting  to  30,912  dollars ;  fjr  that 
it  appears,  by  the  pleadings  and  proofs  in  the  case,  that  the  price 
of  all  the  articles  was  fixed  and  settled  by  the  parties,  by  express 
contract,  at  the  time  *said  purchase  was  made,  and  that  the  de- 
fendants cannot  now  be  permitted  to  give  any  evidence  to  vary 
said  price,  or  the  terms  of  said  contract. 

"  5th  Etception,  For  that  said  report  goes  to  open  an  accoun 
for  examination,  which  has  been  settled  by  the  defendants  them- 
selves, or  some  of  them  acting  as  trustees  for  themselves,  and  the 
other  of  said  defendants,  and  after  making  large  deductions  from 
the  amount  of  the  complainant's  original  demand,  by  way  of  ad- 
justment, and  the  correction  of  all  errors,  and  executing  a  bond  for 
the  balance,  and  sufiering  a  judgment  to  be  obtained  on  said  bond 
in  a  suit  at  law;  and  that  without  any  allegation  or  suggestion  in 
the  pleadings,  in  this  cause,  of  fraud  or  deception,  on  the  part  of 
the  complainant,  in  obtaining  said  bond  or  judgment ;  whereas  the 
complainant  contends,  that  the  defendants  are  precluded  by  said 
settlement,  bond  and  judgment,  from  opening  said  account,  and 
from  any  examination  into  the  items  composing  the  same,  or  any 
part  thereof,  and  that  said  judgment  ought  to  be  received  and 
considered  by  said  master  as  conclusive  evidence  of  the  complain* 
ant's  demand.'' 

The  respondents  also  excepted  to  the  report,  and  filed  their 
exceptions,  as  follows  : — 

'^  1st  Exception.  For  that  the  said  master  has  stated,  in  his  report, 
that  he  had  concluded,  if  the  accounts  between  the  said  parties 
should  be  directed  to  be  opened  and  gone  into,  *  not  to  admit  any 
proof  as  to  any  portion  of  such  property'  (meaning  the  property 
sold  and  conveyed  by  the  complainant  to  the  Dutchess  Cotton 
Manufactory)  '  being  overvalued,  if  the  excess  of  valuation  appears 
to  be  error  of  judgment  merely,  upon  a  full  knowledge  of  facts, 
but  to  require  the  defendants  to  show  unwarranted  and  deceptious 
representations  or  concealment  of  material  facts  on  the  part  of  the 
complainant,  or  connivance  of  such  committee  with  respect  to  the 
same ;'  whereas  the  defendants  contend,  that  the  said  master 
ought  to  have  determined  and  concluded,  that  any  overvaluation 
of  any  part  of  the  said  property,  might  be  shown  by  the  defend- 
ants without  restriction,  and  that  the  said  defendants  might  be 
permitted  to  show,  on  the  accounting  before  the  master,  what  was 
the  actual  and  fair  value  and  worth  of  such  property  at  the  time 
of  the  sale. 

♦*'  2d  Etception,     For  that  the  said  master,  in  the  said  report, 
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/iV  ERROR,  has  stated,  timt  the  defendants  had  alleged  that  it  was  proved  bj 
the  testimony  in  the  case  that  the  complainant  had  contracted  to 
sell  the  factory  and  machinery  at  the  prices  they  originally  cost 
him,  and  that  the  same  had  been  in  fact  charged  at  a  higher  price, 
and  that,  '^  in  his  opinion,  the  evidence  does  not  establ.sh  that 
such  contract  was  made  as  a  condition  of  the  sale  ;'  and  that  he 
finds  '  sufficient  testimony  to  conclude  tliat  the  sum  of  sixteen 
dollars  was  not  an  unfair  price,  and  that  no  further  evidence  ought 
to  be  received  in  relation  to  the  said  alleged  contract,  or  to  the 
value  of  such  spindles ;'  whereas,  the  defendants  contend,  that  the 
master  ought  to  have  decided,  that  the  evidence  does  establish 
that  such  contract  was  made,  as  a  part  of  the  contract  of  .«ale  ;  and 
that  the  defendants  should  be  permitted  to  prove  such  contract  by 
further  and  other  evidence ;  and  to  show,  by  further  evidence, 
what  was  the  real  cost  of  the  said  factory  and  machinery  to  the 
complainant ;  and  to  also  show,  by  further  evidence,  what  was  the 
real  and  fair  value  of  such  spindles  at  the  time  of  the  sale. 

^^  3d  Exception,  For  that  the  master  has  repotted,  '  that  the 
defendants  are  entitled,  on  the  reference  now  before  him,  to  falsify 
and  surcharge  the  said  account  at  large  ;'  whereas,  the  defendants 
contend,  that  the  said  account  ought  to  be  opened  generally,  and 
the  complainant  be  called  upon  to  substantiate  all  the  items  of  the 
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same. 


The  cause  was  brought  to  a  liearing  in  the  Court  of  Chancery, 
on  the  exceptions  taken  by  the  parties  to  the  master's  report;  ajui 
the  chancellor,  on  the  17th  of  September^  1822,  made  the  follow- 
ing order  and  decree  : — 

"  This  cause  having  been  brought  to  a  hearing  at  the  last  term, 
upon  exceptions,  taken  on  the  part  of  ttie  complainant,  to  the 
report  of  Murray  Hoffmariy  esquire,  one  of  the  masters  of  this 
court,  and  the  same  being  argued  by  Mr.  Philo  Ruggles^  of  coun- 
sel for  the  complainant,  in  support  of  the  said  exceptions,  and  by 
Mr.  StockholMy  and  Mr.  Thomas  J.  Oakley^  of  counsel  for  the 
defendants,  in  opposition  to  the  said  exceptions,  and  the  plead- 
ings, and  proofs,  and  documents  in  the  cause,  in  the  reference  to 
the  said  exceptions,  and  the  ^master's  report  and  the  eaid  excep- 
tions being  duly  considered  :  it  is  ordered,  adjudged  and  decreed, 
that  all  and  singular  the  said  exceptions  be,  and  the  same  are 
hereby  overruled.  And  inasmuch  as  the  decisions  of  the  master, 
on  the  points  excepted  to,  in  the  first,  second,  fourth  and  fifth  ex- 
ceptions, and  with  the  addition  to  the  fourth  exception,  are  correct, 
and.  the  judgment  against  the  company y  in  its  corporate  character j  is 
not  binding  and  conclusive  upon  the  defendants^  when  charged  in 
their  private  and  individual  character ;  and  inasmuch  as  asujicieni 
foundation  has  been  laid  by  the  pleadings  for  opening  the  accounts  ; 
and  inasmuch  as  the  third  exception  does  not  appear  to  be  founded 
on  fact,  as  no  such  decision  of  the  master,  as  is  therein  excepted 
to,  appears  in  the  report;  and  this  cause  having,  at  the  same  time, 
been  brought  to  a  hearing,  upon  exceptions  taken  on  the  part  of 
the  defendants  to  the  said  report,  and  the  said  exceptions  argued 
by  the  same  counsel,  on  behalf  of  the  respective  parties,  as  afore 
said,  and  duly  considered  :  it  is  further  ordered,  adjudged  and 
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decreed,  that  the  first  exception,  taken  on  the  part  of  the  defend*  ii^  error, 
ante,  be  allowed,  and  that  the  defendants  ought  to  he  per^ 
mitted  to  show  before  the  master^  if  they  are  able^  by  competent 
and  satisfactory  testimony^  a  material  overvaltuUion  of  the  property 
referred  to^  in  aiui  by  the  said  exceptions^  at  the  date  of  the  purchase 
thereof  from  whatever  cause  such  excess  of  valuation  was  produced. 
The  great  and  leading  principle  applicable  to  most  of  the  excep- 
tions to  the  report  being,  that  the  acts  of  the  trustees  or  agents  of 
the  company,  while  it  subsisted  as  a  corporation,  however  binding 
and  conclusive  upon  the  company  in  its  corporate  capacity,  and  over 
the  corporate  property,  are  not  binding  and  conclusive  upon  the  indi- 
vidual stockholders  of  the  company,  when  charged  in  their  persons 
and  property  in  their  individual  character;  inasmuch  as,  in  that 
character,  they  never  were  represented  by  such  agents  or  trustees. 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the  second 
exception,  taken  on  the  part  of  the  defendants,  also  be  allowed ; 
inasmuch  as  the  defendants  ought  to  be  permitted  to  prove,  if  they 
are  able,  by  competent  and  satisfactory  proof,  the  contract  therein 
referred  to,  and  what  was  the  real  cost  of  the  said  factory  and  the 
machinery^  to  the  ^complainant,  and  what  was  the  real  and  fair  value 
of  the  spindles  therein  referred  to,  at  the  time  of  the  sale.  And  it 
is  further  ordered,  adjudged  and  decreed,  that  the  third  exception, 
on  the  part  of  the  defendants,  be  overruled  ;  and  the  question 
of  costs,  arising  on  the  exceptions,  taken  on  each  side,  as  afore- 
said, to  the  said  report,  is  hereby  reserved." 

From  this  decree  an  appeal  was  entered  to  this  court. 

P,  Ruggles,  for  the  appellant,  contended,  that  the  decree  of 
the  Court  of  Chancery  ought  to  be  reversed,  for  the  following 
reasons : 

1.  Because  the  statute  (I  N.  JR.  L.  247.)  declares,  "that  for 
all  the  debts  which  shall  be  due  and  owing  by  the  company  at  the 
time  of  its  dissolution,  the  persons  then  composing  such  company, 
shall  be  individually  responsible  to  the  extent  of  their  respective 
shares  of  stock  in  the  company,  and  no  further."  And  it  is  man- 
ifest from  the  same  statute,  as  well  as  from  general  principles  of 
law,  that  no  contract  can  be  made,  or  debt  contracted  in  behalf 
of  the  company,  but  by  the  trustees ;  yet  his  honor  the  chancellor 
has  decreed,  "  that  the  acts  of  the  trustees  or  agents  of  the  com- 
pany, while  it  subsisted  as  a  corporation,  however  binding  an:l 
conclusive  upon  the  company  in  its  corporate  capacity,  and  over" 
the  corporate  property,  are  not  binding  and  conclusive  upon  the 
individual  stockholders,  when  charged  in  their  persons  and  prop- 
erty in  their  individual  character ;  which  decree,  the  appellant 
insists,  is  in  direct  opposition  to  the  statute,  and  would  amount  to 
a  virtual  repeal  of  the  same,  inasmuch  as  the  individual  stock- 
holders can  never  be  made  liable  under  the  act,  unless  they  are 
liable  to  pay  the  debts  of  the  corporation,  according  to  the  con- 
tracts of  the  trustees,  as  no  other  debts  can  exist  against  the  cor- 
poration at  the  time  of  its  dissolution. 

2.  Because,  in  an?!  by  said  decree,  it  is  adjudged  and  declared 
generally,  that  a  sufficient  foundation  has  been  laid  by  the  plead- 

475 


tf79  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR,  ings  m  the  cause  for  opening  the  accounts  between  the  appellnnt 
ALBANY,  and  the  company,  thereby  opening  said  accounts  without  restiic- 
_!!^!^^  tion  or  limitation,  and  subjecting  the  appellant  to  be  surprised  by 
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r  ♦  iiQi\  1      before  the  master,  at  the  will  of  {he  defendants. 

I     ^^^  J  3.  Because  it  is  decreed,  that  the  several  exceptions  taken  by 

the  appellant  to  the  master's  report,  be  overruled,  and  disallowed ; 
whereas,  the  appellant  insists,  that  the  said  several  exceptions,  for 
the  causes  and  reasons  tlierein  assigned,  were  well  and  properly 
taken,  and  ought  to  have  been  allowed. 

4.  Because  it  is  decreed,  that  the  first  exception  taken  by  the 
defendants  to  the  master's  report  be  allowed,  and  that  the  defend- 
ants be  permitted  to  prove,  before  the  master,  any  material  over- 
valuation of  the  property  sold  by  the  complainant  to  the  Duicheti 
Cotton  Manufactory  at  the  time  of  sale,  from  whatever  cause  suck 
excess  of  valuation  was  produced ;  whereas  the  appellant  insists 
that  no  such  proof  can  be  legally  admitted,  as  said  property  was 
sold  by  special  contract,  and  the  price  agreed  upon  by  the  parties 
at  the  time  of  the  sale  ;  and  especially  after  the  opinion  and  de* 
cision  of  this  court,  that  all  charge,  or  pretence  of  fraud,  in  the 
sale  of  said  property,  was  utterly  without  foundation. 

5.  Because  it  is  decreed,  that  the  second  exception  taken  by 
the  defendants  to  said  report,  be  allow^,  by  the  general  allowance 
of  which,  it  is,  in  effect,  decided,  that  the  master  ought  to  have 
considered  the  testimony  of  the  defendants  themselves  as  sufii- 
ciently  proving  the  contract  mentioned  in  said  exception,  though 
they  were  all  directly  interested  in  giving  such  testimony,  and 
although  said  testimony  was  objected  to  by  the  appellant  as  illc* 
gal  and  improper. 

6.  Because  his  honor  the  chancellor  has  decreed,  that,  for  the 
purpose  ofrcducing  the  appellant's  demand,  thedefendants  ought  to 
be  permitted  to  prove,  bef  )re  the  master,  a  pretended  contract  made 
by  the  appellant,  to  sell  the  factory  and  machinery  to  the  corapa* 
ny  for  the  price  which  they  originally  cost  him,  though  no  such 
contract  is  alleged,  or  even  alluded  to,  in  the  answers  of  the  de* 
fendants,  or  any  of  them,  or  in  any  part  of  the  pleadings  ;  and  that 
the  defendants  ought,  for  the  same  purpose,  to  be  permitted  to 

[  ^  681  ]       *prove  what  was  the  real  cost  of  said  factcAry  and  machinery  to 
the  appellant. 

7.  Because,  by  said  decree,  if  carried  into  effect,  the  acts  of  the 
trustees,  as  agents  of  the  company,  and  of  the  respondents,  would 
be  made  conclusive  and  binding  in  all  cases  where  their  operation 
should  be  in  favor  of  the  respondents,  but  inoperative  and  void 
in  all  cases  where  their  operation  should  be  in  favor  of  the  appel- 
lant ;  and  that  at  the  election  of  the  respondents. 

He  cited  1  Atk.  Rep.  1.  3  Bro.  Ck.  Cas.  266.  2  Bro,  Ck. 
Cn^  31.  1  Madd.  Ch.  81,82,83.  2  Fwcy,  565, 566.  9  Visey, 
266.  1  Sck.  fy  Lief  192.  Aito  opening  accounts :  1  Ffsey,289. 
2  Veseyy  jr.  51.  2  P.  fVms.  93,  94.  1  P.  JVtns.  734—737.  3 
P.  Wms.  111.  3  Bro,  Ch.  Cas.  74.  Cooper's  Btu,  PL  96.  As 
to  interest :  2  Atk.  Rep.  212.  440,441.  Ambl.  Rep.  584.  11 
476 


OF^THE  STATE  OF  NEW-YORK.  C8' 

Fesey,  358,  359.      1   Vesey^  jr.   157—164.     5   Vesey,  803.   17  IN  EHROR 
Ve$ey,  26.     1  Madd.  Ch.  491.  ALBANY 

Nov.  182S. 

Oakley y  contra.  He  cited  3  Johns.  Ch.  Rep.  280.  1  Madd. 
Ch.  81,  82.  9  Te^cy,  266.  6  Fewy,  486.  4  Vesty,  411.  14 
Ve$ey,  409.  2  Fwey,  135, 136.  7  Fewy, 617.  3  Day's  Con.Rep.  52.       »"-<«>"• 

Spencer,  Ch.  J.  By  the  former  decree  of  this  court,  tlie  re- 
spondents were  required  to  pay  towards  the  discharge  of  the  ap- 
pellant's debt  against  the  Dutchess  Cotton  Manufactory  the  amount 
of  their  respective  shares  of  stock  of  100  dollars  each,  or  so  much 
thereof  as  was  necessary  to  pay  the  appellant's  debt  when  ascer- 
tained. 

In  obedience  to  this  decree,  the  Court  of  Chancery  referred  the 
ascertainment  of  that  debt  to  a  master,  who  has  made  his  report 
to  that  court,  and  both  parties  have  excepted  to  it ;  the  appellant's 
counsel  contending,  that  under  the  decree  the  master  could  receive 
no  evidence  to  lessen,  impeach  or  destroy  the  consideration  of  the 
judgment  obtained  by  the  appellant  against  the  company.  He 
also  excepted  to  the  report,  contending,  that  no  evidence  can  be 
taken  by  the  master  under  the  pleadings  in  the  cause,  of  any 
unwarranted  and  deceptive  representations  or  concealment  ^'of  ['*683 
material  facts  as  to  the  value  of  the  property  sold  by  the  appellant 
to  the  company,  nor  could  any  evidence  be  given  of  any  encum- 
brances on  the  property,  in  consequence  of  any  previous  conveyance 
to  George  Reid,  or  any  other  person.  Another  exception  is,  that 
the  master  has  reported  that  the  respondents  are  entitled  to  falsify 
and  surcharge  the  appellant's  account  at  large,  which,  it  is  insisted, 
ought  not  to  be  done  under  the  pleadings  in  the  cause.  These 
are  the  material  points  of  exception  on  the  part  of  the  appellant. 

The  respondents  have  also  excepted  to  the  report,  (1.)  because 
the  master  has  decided  not  to  admit  proof  of  the  overvaluation  of 
the  property  sold,  if  such  overvaluatiou  appears  to  be  the  error  of 
judgment  only,  upon  a  full  knowledge  of  facts ;  the  counsel  con- 
tending, that  he  ought  to  have  admitted  such  evidence  without 
restriction,  and  that  they  ought  to  have  been  allowed  to  show  the 
actual  and  fair  value  and  worth  of  such  property  at  the  time  of 
the  sale ;  (2.)  because  the  master  ought  to  haye  allowed  the  de- 
fendants to  prove,  that  the  original  contract  of  sale  was,  that  the  . 
appellant  agreed  to  sell  the  factory  and  machinery  at  the  prices 
they  originally  cost  him,  and  should  not  have  decided,  that  they 
had  failed  to  prove  such  contract ;  and,  (3.)  because  the  accounts 
ought  to  be  opened  generally,  and  the  appellant  required  to  sub- 
stantiate all  the  items  of  the  same. 

The  chancellor  has  decided,  that  the  judgment  is  not  bmdmg  or 
conclusive  upon  the  respondents  in  their  individual  capacities,  on 
the  ground,  that  the  acts  of  the  trustees,  while  the  corporation 
subsisted,  however  binding  on  the  corporation  and  its  property, 
are  not  binding  and  conclusive  upon  the  individual  stockholders , 
and  he  has  also  decided,  that  the  master  shall  hear  evidence  of 
an  overvaluation  of  the  property  sold  to  the  company,  from  what 
ever  cause  such  excess  of  valuation  was  produced.     He  has  furthei 
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fN  ERROR,  decided,  that  evidence  may  be  taken  by  the  master  of  the  actual 

"  ALBANY      ^^^^  ^f  ^^^  factory  and  machinery  to  the  appellant,  and  of  the  real 
Nov.  isn.     and  fair  value  of  the  spindles  at  the  time  of  the  sale ;  and  all  the 

^"^^Jll^^**^  exceptions  taken  by  the  appellant's  counsel  to  the  master's  report, 

V.  were  overruled,  and,  *also,  the  third  exception  taken  by  the  re- 

Bloom.       spondents'  counsel.     The  principle  adopted  by  the  chancellor  is, 

^  •683  ]        that  the  trustees  of  the  company  were  not  the  agents  or  trustees  of 
•    the  individuals  composing  the  company,  and  that,  althou^  the 
company  was  bound  by  their  acts,  the  individuals  were  not. 

This  court  did  not  intend  to  decide,  on  the  former  appeal,  what 
constituted  the  appellant's  debt,  or  whether  the  respondents  were 
precluded  from  questioning  the  amount  of  it.  The  former  decree 
of  the  Court  of  Chancery,  which  came  under  consideration  upon 
the  first  appeal,  had  not  decided  upon  that  debt,  nor  had  any  j  rin- 
ciple  been  adopted  in  that  court,  deciding  whether  the  liquidation 
of  the  debt  by  the  company  might  be  impeached  or  not.  This 
court  declined  hearing  arguments  upon  those  points,  and  confined 
itself  solely  to  the  question,  whether  the  corporation  was  dissolved 
or  not ;  and,  if  so,  whether  the  respondents  were  not  Gable  by 
force  of  the  statute  to  pay  that  debt  when  ascertained.  Thi 
questions  now  come  up,  for  the  first  time,  whether,  from  the  plead 
ings  and  proofs  in  the  cause,  the  judgment  rendered  in  favor  of 
the  appellant  against  the  company  is  binding  and  conclusive  on 
the  respondents  in  their  individual  capacity ;  whether  sufficient 
foundation  has  been  laid  by  the  pleadings  for  opening  the  judg- 
ment and  the  accounts  on  which  it  is  founded ;  and  whether  the 
respondents  can  be  permitted  to  show,  before  a  master,  a  material 
overvaluation  of  the  property  sold  by  the  appellant  to  the  company, 
for  any  cause. 

These  inquiries  involve  the  construction  of  the  seventh  section 
of  the  act  relative  to  incorporations  for  manufacturing  purposes. 
(1  N.  R.  L.  247.)  That  section  enacts,  "That  for  all  debts  which 
shall  be  due  and  owing  by  the  company,  at  the  time  of  its  dissolu- 
tion, the  persons  then  composing  such  company  shall  be  individually 
responsible,  to  the  extent  of  their  respective  shares  of  stock  in  the 
said  company,  and  no  further." 

This  court  decided,  on  the  former  appeal,  that  the  case  contem- 
plated by  the  statute  had  occurred,  that  the  company  was  dissolved, 
and  that  the  respondents  were  chargeable  with  the  debt  due  from 
the  company  to  the  appellant,  to  the  extent  of  their  respective 

f  •  684]  shares  of  stock  in  the  company.  •!  perceive  no  escape  from  the 
conclusion,  that  the  respondents  are  individually  liable  to  the  same 
extent  tha't  the  company  itself  was  pliable.  Whatever  was  a  debt 
against  the  company,  is  now,  by  force  of  the  statute,  a  debt  against 
them,  and  if  the  company  itself  was  concluded,  the  respondents  are 
equally  concluded.  As  an  abstract  proposition,  it  is  undoubtedly 
true,  that  the  trustees  of  the  company  were  not  the  trustees  or 
agents  of  the  individual  stockholders.  The  trustees  could  not  bind 
the  individual  members  beyond  the  funds  of  the  company,  with  this 

Sialification,  that  they  could  bind  the  individual  stockholders,  in 
e  event  of  the  dissolution  of  the  corporation,  to  the  extent  of  their 
,    respective  shares,  and  no  further.     It  is  on  this  principle,  and  on 
478 


OF  THE  STATE  OF  NEW-YORK.  684 

this  distinction,  that  the  trustees  were,  in  the  event  which  has  in  error, 
happened,  the  agents  of  the  stockholders.     His  honor  the  chan-     albanv 
cellor  was  of  opinion,  on  the  former  appeal,  that  the  trustees  were,     Nov.  1822.' 
to  a  certain  extent,  the  agents  of  the  stockholders,  for  he  held,  that  ^^'^'^'^^^^ 
the  resolutions  of  the  trustees  were  a  compact  between  the  repre-  v. 

sentative  and  constituent,  between  the  trustees  and  the  stockholders,  Bloom. 
and  he  decided,  that  they  might,  therefore,  avail  themselves  of 
resolutions,  to  which,  in  no  other  sense,  were  they  parties.  This 
principle  was  adopted  and  approved  by  this  court,  with  the  qualifi- 
cation, that  such  resolutions  must  be  fair  and  equitable,  and  not 
founded  in  fraud.  This  court  gave  effect  to  a  resolution,  passed 
with  the  appellant's  assent,  to  accept ^^/iy  per  cent,  on  the  shares, 
while  they  refused  to  give  effect  to  a  resolution  subsequently  passed, 
against  the  appellant's  assent,  absolving  the  stockholders  from  all 
further  payments,  on  the.r  paying  thirty  per  cent,  on  the  ground 
that  it  was  a  legal  fraud. 

I  must  conclude,  therefore,  that  the  respondents  are  chargeable 
with  the  appellant's  debt,  on  the  principle  that  the  trustees,  as  their 
agents,  have  contracted  this  debt,  and  because  the  statute  fixes 
their  liability.  The  re^^pondents  cannot,  therefore,  impeach  the 
consideration  of  the  debt,  in  any  other  manner,  nor  on  any  other 
ground  than  any  principal  can  be  allowed  to  impeach  a  debt  con- 
tracted by  his  legally  authorized  agent.  If,  then,  it  has  been  shown 
that  the  sum  claimed  as  a  debt  was  fraudulently  enhanced,  *or  that  [  *  685  ] 
the  liquidation  of  the  account  is  either  fraudulent  or  founded  in 
error,  provided  a  foundation  has  been  laid  for  such  proof,  the  re- 
spondents would  be  entitled  to  relief.  And  we  piust  regard  the 
judgment  as  a  solemn  admission  merely,  on  the  part  of  the  company, 
of  indebtedness,  for  it  is  not  of  itself,  as  res  judicata,  binding  on  the 
stockholders,  if  it  was  procured  by  fraud,  or  is  founded  in  error. 
I  do  not  perceive  the  necessity  of  a  cross  bill  for  this  purpose. 
The  appellant  has  minutely  stated  in  his  bill  the  origin  and  con- 
sideration of  his  debt,  and  the  manner  of  its  final  liquidation;  and 
it  was  competent  to  the  respondents,  in  their  answers,  to  impeach 
it  for  the  causes  I  have  stated.  But  they  were  bound,  if  such  was 
their  purpose,  to  specify  in  their  answers  the  particular  facts  on 
which  they  relied.  It  is  a  just  and  well-established  rule,  both  in  law 
and  equity,  that  matter  in  avoidance  must  be  stated  with  precision 
and  certainty,  so  that  the  opposite  party  may  not  be  surprised  by 
evidence  unwarranted  by  the  pleadings. 

This  brings  us  to  the  inquiry,  whether  the  respondents  have,  in 
their  answers,  set  up  fraud  and  imposition  in  contracting  this  debt, 
or  error  in  the  settlement  of  the  account.  We  must  bear  in  mind, 
that  there  are  two  transactions  only  to  be  investigated :  the  ori- 
ginal sale  of  the  factory  and  machinery,  on  the  7th  of  February, 
1815  ;  and  the  settlement  of  the  appellant's  account,  in  November^ 
1816,  by  a  committee  of  the  board. 

The  answer  alleges,  that  when  the  report  was  made  by  Crosby, 
there  were  only  400  spindles,  and  not  912,  and  that  they  cost  only 
9  dollars  each :  That  they  were  not  worth  nwre  than  10  or  12 
dollars,  and  not  16  dollars,  as  the  plaintiff  fraudulently  procured 
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IN  ERROR,  them  to  be  estimated.  And  again,  the  answer  alleges,  that  the 
report  of  November^  1816,  was  not  made  from  any  examination  by 
the  persons  who  signed  it,  but  on  the  appellant's  tiitatements,  which 
were  not  warranted  by  the  truth ;  and  that  the  factory  and  ma- 
chinery were  not  worth,  on  the  7th  of  February^  1815,  24,000 
dollars.  And  again,  that  the  deed  given  by  the  appellant  con- 
tained covenants  of  seisin,  and  of  a  good  right  to  sell ;  whereas 
there  were  two  mortgages  on  a  tract  of  200  acres  of  land,  including 
the  site  of  the  factorv,  the  one  to  John^  Cope^  for  2,400  dollars;  and 
the  other  to  the  frashingion  Insurance  Company^  for  12,000  dol- 
lars, which  were  then  due,  and  carrying  interest,  and  that  these 
encumbrances  were  not  disclosed,  but  concealed.  These  are  all 
the  sug^ections  of  fraud  in  the  sale,  or  error  in  the  accounts,  set 
up  by  the  answers. 

The  factory  was  built,  and  in  operation,  some  time  before  the 
sale  to  the  company,  and  it  was  situated  within  a  short  distance  of 
Poughkeepsie,  where  the  respondents  reside.  Before  the  purchase 
was  made,  the  company,  by  resolution,  instructed  their  treasurer 
and  secretary  to  confer  with  the  appellant,  and  report,  at  their 
next  meeting,  at  what  price  the  company  could  purchase  of  him 
the  land  and  factory,  stock  and  materials,  then  belonging  to  him. 
On  the  7th  of  Februaryy  Mr.  Crosby,  the  treasurer,  reported,  in 
the  absence  of  the  secretary,  that  he  had  conferred  with  the  ap- 
pellant, and  that  the  factory,  in  its  then  present  state,  and  all  the 
rights  vested  in  the  appellant,  and  which  ought  to  belong  to  the 
factory,  with  two  acres  of  land,  on  which  it  was  built,  ought  not  to 
be  purchased  by  the  company  at  a  greater  sum  than  30,912  dollars : 
and  he  presented  a  detailed  statement  of  the  several  items,  making 
the  aggregate  amount.  The  report  does  not  state  that  912  spindles 
were  in  operation,  but  states  merely  912  spindles,  at  16  dollars, 
14,592  dollars. 

It  appears,  from  the  evidence  of  many  witnesses,  and,  among 
others,  from  the  depositions  of  Stafford,  Cunningham,  Herrick  and 
Schcnck,  that  the  spindles  were  not  overcharged.  They  estimate 
them  as  worth  from  15  to  17  dollars.  It  does  appear  that  the 
appellant  had  engaged  them  at  10  dollars;  but  Aaron  Stafford, 
with  whom  the  contract  was  made,  testifies,  that  480  were  then  in 
operation,  and  432  more  were  preparing,  and  under  good  way: 
and  that  the  appellant,  in  consideration  of  the  appreciation  of  the 
price,  had  agreed  to  give  him  12  dollars  instead  of  10  dollars,  and 
had  also  agreed  to  give  him  what  the  company  gave.  The  report 
then  did  not  misrepresent  the  state  of  the  spindles,  for  there  were 
912  in  operation  or  to  be  put  in  immediate  operation ;  and  the 
report  evidently  alluded  to  this,  in  speaking  of  "  the  rights  vested 
in  the  appellant,  and  which  ought  to  belong  to  the  factory  ;"  and 
as  to  the  price,  it  was  the  fair  medium  value. 

*It  is  not  proved  that  the  appellant  agreed  to  sell  the  factory  and 
machinery  at  what  it  cost  him,  nor  is  this  alleged  in  the  answers. 
The  allegation  is,  that  they  were  not  worth  24,000  dollars  on  the 
7th  of  February,  1815,  and  this  would  be  decisive  against  the  sug- 
gestion, were  it  really  so.  Mr.  Tallmadee  te««tifies,  that  after  the 
480 
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Qcorporation,  a*,  conversation  took  place  in  regard  to  taking  ihe  tN  error. 
&ctory  of  the  appellant,  and  he  offered  that  the  company  should  ALBANY, 
have  the  factory  and  machinery  at  what  they  had  cost  him ;  and 
the  appellant  intimated,  that  he  should  consider  that  an  allowance 
was  to  be  made  to  him  f  )r  his  personal  services  and  attention  in 
building  the  factory,  as  he  had  given  his  ent.re  time  and  services 
to  it,  for  two  years  and  upwards,  and  said,  he  should  claim  1,000 
dollars.  That  the  conversation  was  loose,  and  without  any  con- 
clusion, and  a  committee  was  appointed  to  examine  the  factory  and 
report  as  to  the  value,  which  was  accordingly  done ;  that  after  the 
report,  a  considerable  conversation  took  place  respecting  it,  in  the 
course  of  which  the  appellant  said,  that  the  sum  reported  was  below 
what  the  factory  hud  cost  him,  and  it  being  objected  that  the 
amount  was  greater  than  had  been  expected,  the  appellant  said,  he 
should  submit*  to  the  report,  but  would  prefer  having  the  report 
set  aside,  and  have  the  value  fixed  by  indifferent  men,  to  be  bound 
by  their  decision,  and  that  he  should  be  a  gainer  by  such  val- 
uation, believing  it  would  be  made  at  a  higher  sum  than  that  re- 
ported by  the  committee.  That  the  board  inclined  to  hold  to  the 
report  of  the  committee,  which  was  unanimouslv  adopted  by  the 
trustees.  Mr.  TaUmadge  says,  he  considered  the  sum  at  which 
the  factory  was  taken  not  to  be  higher  than  the  first  cost,  which 
opinion  was  founded  on  the  appellant's  representations  before 
stated.  I  perceive  no  pretext  for  saying,  that  the  appellant  was 
guilty  of  any  misrepresentation  or  concealment  as  to  the  value  of 
the  property  sold  by  him ;  it  was  all  visible,  and  the  respondents 
and  their  committee  had  ample  means  of  examining  and  judging 
for  themselves ;  and  whatever  may  have  been  said  preparatory  to 
the  consummation  of  the  bargain,  it  is  very  certain  that  the  trustees 
acted  on  the  report  of  their  treasurer.  The  subscription  to  the 
stock  took  place  after  the  agreement  by  the  trustees  to  purchase ; 
and  if  the  stockholders,  with  their  eyes  open,  and  *the  means  of 
information  at  hand,  were  content  to  become  members  of  the  cor- 
poration, without  due  consideration,  or  examination,  they  must 
ascribe  their  losses  to  their  own  want  of  prudence  and  caution. 
But  we  do  not  hear  a  lisp  of  complaint,  until  the  events  of  peace 
had  materially  changed  the  aspect  of  affairs,  and  rendered  the 
stock  less  valuable ;  and  even  after  that  period',  we  find  the  stock- 
holders paying  up  calls  on  their  stock,  without  any  objection 
that  they  had  been  defrauded;  and,  indeed,  there  is  no  trace  oi 
any  complaint  as  to  the  fairness  of  the  transaction  of  sale,  until 
the  concerns  of  the  establishment  were  overwhelmed  with  ruin ; 
and,  even  in  their  answers,  the  respondents  do  not  pretend  that  the 
factory  and  machinery  were  agreed  to  be  sold  at  what  they  cost 
the  appellant. 

To  admit  proof,  at  this  period,  that  the  factory  and  machinery 
were  not  worth  what  was  agreed  to  be  given,  would  violate  everv 
principle  of  reciprocity.  The  contract  is  executed,  and  the  appel- 
lant is  finally  concluded  as  to  price.  Had  political  events  termi- 
nated differently,  it  appears,  from  all  the  evidence,  that  the  specula- 
tion would  have  been  a  profitable  one.    Can  it  then  be  seriously 
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IN  ERROR,  urged,  that,  because  events  have  turned  out  unpropitiouslj,  the 
respondents,  who  took  their  chance  in  those  events,  shall  not  abide 
the  loss  ?  Besides,  the  respondents  have  ratified  the  acts  of  the 
trustees,  by  subscribing  for  the  stock,  by  paying  repeated  calls, 
and  by  their  entire  silence  for  so  long  a  time  in  making  any 
complaint  of  the  purchase. 

It  has  been  urged,  that  several  of  the  stockholders  and  trustees 
who  took  a  principal  agency  in  making  the  contract  of  purchase, 
have  become  insolvent,  and  have  ceased  to  have  any  interest  in  the 
result  of  the  cause.  They  were  not  insolvent  when  the  affairs  of 
the  company  were  confided  to  their  management,  and  they  have 
not  been  charged  with  any  fraudulent  combination  with  the  appel- 
lant, to  betray  their  trusts,  and  defraud  the  other  stockholders. 
They  were  themselves  deeply  interested  in  making  the  purchase, 
on  the  best  terms  they  could ;  and  this  consideration  refutes  any 
suggestion,  that  they  consented  to  an  overvaluation  of  the  property, 
or  that  they  did  not  consider  it  to  be  worth  what  they  gave ;  and 
I  cannot  but  repeat  what  was  said  on  a  former  occasion, ''  The 
charge  is  so  destitute  of  foundation,  that  *it  does  not  deserve  a 
serious  refutation.'^  On  this  branch  of  the  subject,  my  opinion  is, 
that  the  sale  and  purchase,  founded  on  the  report  of  Mr.  Crosby^ 
of  the  7th  of  February.  1815,  is  binding  and  conclusive  on  the  re- 
spondents in  their  inaividual  capacity,  and  that  no  foundation  has 
been  laid  for  opening  that  transaction,  which  has  not  been  suffi- 
ciently and  fully  removed  by  the  proofs. 

With  respect  to  the  appellant's  account,  adjusted  by  a  committee 
of  the  trustees,  on  the  5th  of  November^  1816,  many  exceptions 
have  been  taken  not  warranted  by  any  allegations  in  the  answers. 
HerricJc  and  Cunningham,  who  settled  that  account,  have  not  been 
interrogated  in  relation  to  it,  whether  the  items  were  correct,  nor 
on  what  principles  it  was  adjusted.  It  is,  therefore,  evident,  that 
the  exceptions  now  taken  were  not  thought  of  when  the  witnesses 
were  examined.  If  I  could  discover  any  principle,  on  which  that 
account  could  be  reinvestigated,  I  should  readily  assent  to  it ;  but 
there  is  no  ground  laid  for  such  reexamination  in  the  pleadings. 
It  is  no  where  alleged,  that  any  particular  items  of  that  account 
are  false,  or  that  the  charges  and  credits  are  erroneous.  It  is  gen- 
erally stated,  in  Mr.  BloonCs  answer,  '^  that  it  was  not  made  from 
any  view  or  inspection,  by  the  persons  who  signed  the  same,  of  the 
state  of  the  factory,  or  accounts  of  the  appellant;  but  was  made  on 
certain  statements  and  allegations  of  the  appellant,  not  warranted 
by  the  truth  of  the  facts,  and  represented  a  balance  not  due  to  the 
appellant,  and,  therefore,  ought  not  to  be  binding  on  the  respond- 
ents ;  for  the  factory,  machinery,  &c.,  as  the  same  were  situated 
on  the  7th  o(  February,  1815,  were  not  worth  24,000  dollars.** 

The  only  issuable  facts,  set  up  by  this  answer,  are,  that  the 
account  was  made  out  without  any  view  or  inspection  by  the  persons 
who  signed  it,  of  the  state  of  the  factory  and  accounts,  and  that 
the  iactory  and  machinery  were  not  worth  24,000  dollars,  on  the 
7th  of  February,  1815.  Nathan  Moulthrop  testifies,  that  exhibit  C. 
contains  the  items  referred  to  in  exhibit  B.,  and  that  all  the  articles 
4  82 


OF  THE  STATE  OF  NEW-YORK. 


639 


ALBANY, 
Nov.  1822. 


ia  exhibit  C.  were  examined  by  B.  HerricJc^  as  a  committee  of  the  IN  error 
company,  and  were  found  in  and  about  the  factory.  I  forbear  to  add 
any  thing  to  what  has  been  said  on  the  last  fact^  the  value  of  the 
factory  and  machinery.  Here,  too,  *we  must  remember,  that  the 
committee,  who  settled  that  account,  were  personally  interested  in 
reducing *the  amount  due  the  appellant  as  low  as  they  could ;  and 
we  find,  in  exhibit  D.,  that  they  made  two  deductions,  amounting  to 
684  dollars,  on  the  first  purchase.  In  addition^  Cunningham  states, 
t'lat  the  account  was  made  out  with  care,  that  the  balance  was 
reported  to  the  trustees,  who  approved  of  the  report  after  makiitg 
another  deduction  of  950  dollars,  which  balance,  he  says,  so 
Edjusted,  was  considered  a  final  balance  due  to  the  appellant  from 
(')e  company.  HerricJc  fully  concurs  in  this  statement.  From  all 
t^iese  considerations,  I  perceive  no  grounds  to  consider  the  a.c- 
counts,  thus  settled,  liable  to  be  reopened.  The  balance,  thus 
f  3ttled,  the  trustees  afterwards  confirmed,  by  giving  a  bond  for  its 
]  ayment,  and  when  sued  on  that  bond,  they  confessed  judgment; 
fjid  it  is  worthy  of  remark,  that  some  of  the  very  persons, 
who  took  an  interest  in  urging  the  giving  this  bond,  and  con- 
foasing  the  jud^menty  seek  to  set  the  whole  aside  as  a  gross  impo- 
sition. 

I  cannot  think  that  the  course  adopted,  of  referring  to  the  master 
hJi  examination,  into  facts  that  went  to  the  merits  of  the  cause,  and 
with  respect  to  which  proofs  had  been  taken  in  chief,  in  the  usual 
way,  was  a  correct  or  proper  procedure.  If  the  respondents  are 
concluded  from  an  examination  into  the  original  purchase  of  the 
6ictory  and  machinery;  and  if  they  are,  in  like  manner,  con- 
cluded from  opening  the  account,  either  from  the  imperfection  of 
t  icir  answer,  or  from  the  proofs  in  the  cause,  there  was  nothing 
t  >  refer  to  a  master  on  these  points.  I  do  not  understand,  that 
Kcts,  which  relate  to  the  gist  of  a  controversy,  which  the  plaintiff 
i\  bound  to  prove,  to  entitle  himself  to  relief,  or  which  a  defendant 
ih  bound  to  prove,  in  avoidance  or  discharge  of  the  demand,  are 
oiJinarily  referred  to  a  master.  Matters  of  account  are  thus 
rct'errcd,  when  the  principles  upon  which  they  are  taken  have  been 
previously  settled  by  the  court.  My  conclusion,  as  regards  the 
account  of  the  appellant,  is,  that  there  is  no  foundation  laid,  by  the 
ai-swers,  for  impeaching  it,  which  has  not  been  fully  and  satis^ 
ia.':torily  met  and  repelled ;  and  that,  consequently,  the  appellant's 
debt  against  the  company,  of  23,493  dollars  35  1-2  cents,  must  be 
co/isidered  as  conclusively  established  at  that  *amount ;  and  this 
bajance  must  be  considered  as  conclusive  and  binding  on  the  re- 
spondents in  their  individual  capacity,  accordii?g  to  their  respective 
shares  of  stock. 

\yith  regard  to  the  two  mortgages,  there  is  no  foundation  for 
the  allegation  that  they  were  concealed  from  the  company  or 
stockholders.  The  proof  shows,  that  they  were  known  to  several 
of  the  stockholders,  and  that  negotiations  were  entered  into 
for  the  assumption  of  them  by  the  company.  The  land  mortgaged 
included  230  acres,  exclusive  of  the  site  of  the  factory,  and  these 
230  acres   were   then   considered   to  be   worth  25,000  dollars, 
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jN  ERROR  a  sum  amply  sufficient  to  pay  off  the  mortgages.     It  has  beet 

ALBANY,""  urged,  that  the  appellant  violated  his  warranty,  in  the  deed  to  the 

Nov.  182S.     company,  in  consequence  of  the  prior  sale  to  Reidy  of  a  watec 

'**'^^^|^^^*^^  privilege  for  a  paper-mill.     This  formed  no  part  of  the  defence  set 

V.  up  in  the  answers  ;  and  the  proof  in  relation  to  it  was  irrelevant 

Bloom.       ^^^  inadmissible.     Had  it  been  alleged,  possibly  it  might  have 

been  shown,  either  that  the  fact  had  been  made  known  to  the 

company,  or  that  it  was  not  injurious,  from  the  abundant  supply 

of  water.     We  cannot  now  notice  the  proof. 

kam,  upon  the  whole  malter,  for  reversing  the  chancellor's  de- 
cree, in  overruling  the  2d,  4th,  the  addition  to  the  4th,  and  5th 
exceptions,  taken  by  the  appellant's  counsel  to  the  master's  report ; 
and  I  am,  also,  for  reversing  the  decree,  allowing  the  1st  and 
2d  exceptions,  taken  by  the  respondents'  counsel  to  the  master's 
report;  and  am  in  favor  of  a  decree,  carrying  the  principles  I  have 
stated  into  effect. 

t  No9.  isth.  A  majority  of  the  courtf  being  of  the  same  opinion,  it  was, 
Stoto*'^'^^^  thereupon^  " ordered,  adjudged  and  decreed,  that  those  parts 
reoersi^ '  in  of  the  decree  of  the  Court  of  Chancery,  by  which  the  second  and 
'^^^  ^^  fourth,  with  the  addition  to  the  fourth,  and  fifth  exceptions,  taken 

by  the  appellant  to  the  report  of  Murray  Hoffman^  Esq.,  one  of  the 
roasters  of  the  Court  of  Chancery,  are  overruled ;  am/,  also,  by 
which  the  first  and  second  exceptions  taken  by  the  respondents  to 
the  report  of  the  said  master,  are  allowed ;  and^  also,  all  those 
parts  of  the  said  decree  which  arise  from,  and  are  in  consequence 
of  the  overruling  of  the  said  first-mentioned  exception,  and  which 
arise  from,  and  are  in  consequence  of  the  allowing  of  said  last- 
[  *  692  ]  mentioned  exceptions,  be  reversed ;  and  that  the  *said  cause  be 
remitted  to  the  said  Court  of  Chancery,  and  that  the  said  court 
enter  a  decree  against  all  of  the  above-named  respondents,  accord- 
ing to  the  former  decree  of  this  court,  in  this  cause.  That  the 
said  respondents  respectively  pay  to  the  appellant,  towards  the  dis- 
charge of  his  judgment  and  costs  in  the  Supreme  Court  against  the 
Dutchess  Cotton  Manufactory,  in  the  pleadings  and  proofs  men-, 
tioned,  the  amount  of  their  respective  shares  of  stock  in  said  com- 
pany, of  100  dollars  each  share,  or  so  much  thereof  as  shall  be 
necessary  to  pay  the  amount  due  on  the  said  judgment,  when  such 
amount  is  ascertained;  and  that  the  condition  of  the  bond  or. 
which  said  judgment  is  founded,  and  which  is,  also,  in  the  saio 
pleadings  and  proofs,  be  considered  as  conclusive  evidence  of  the 
amount  due  from  the  said  Dutchess  Cotton  Manufactory  to  the  ap- 
pellant, at  the  time  the  same  was  given,  according  to  the  terms  of 
the  said  condition.  But  the  amount  of  any  payment  which  has 
been  made  by  the  Dutchess  Cotton  Manufactory  to  the  appeHant, 
since  the  twenty-second  day  of  November,  in  the  year  one  thou- 
sand eight  hundred  and  sixteen,  at  which  time  the  said  bond  bears 
date,  is  to  be  deducted  from  the  amount  so  due  to  him  ;  and  from 
the  amount  of  the  several  sums  to  be  paid  by  the  respondents,  as 
aforesaid,  there  is  to  be  deducted  such  amount  as  shall  appear  ta 
have  been  paid  by  them,  respectively,  upon  their  respective  shares 
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of  stock  in  said  company.     And  incumuch  as  it  appears,  that  the  IN  error 
appellant  has  assumed  thirty  shares  of  said  stock,  formerly  belong-    albanv, 
ing  to  James  Talltnadge^  jr.,  ten  shares  formerly  belonging  to  Aaron 
Stafford,  and  ten  shares  formerly  belonging  to  Robert  Stafford,  the 
same  are  to  be  considered  as  contributing,  in  discharge  off  the  a]> 
peilant's  said  debt,  to  the  amount  now  due  on  said  shares  so  as- 
sumed, or  in  such  proportion  as  the  respondents  are  respectively 
required  to  pay  upon  their  shares ;  and,  if  it  shall  appear,  that  the 
said  Cyrenus  Crosby,  Albert  Cocks  and  George  Bloom,  or  either 
of  them,  are  creditors  to  the  appellant,  as  they  have  asserted,  and 
have  demands  which  ought,  in  justice,  to  be  set  off  towards  the 
demands  of  the  appellant,  and  which  are  susceptible  of  adjust 
ment  before  a  master,  such  set-off  is  to  be  made  in  their  favor." 
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STATE  OF  NEW-YORK, 


IN  FEBBVARTy   MARCH   AND  APRIL,    1823. 


James  GoodevLj  plaintiff  tn  error^ 

against 
James  Jackson,  ex  dem.  Peter  Smith,  defendant  in  error. 

^  A  patent  for      IN  ERROR  to  the  Supreme  Court.    Vide,  S.  C.  ante,  p.  188— 

lana  to  •'•  "•>   <•  q  j 
an  Oneida  ik-   1"4. 
dian,   and    hit 

signs,  fonm.  Storrs,  for  the  plaintiff  in  error,  contended,  1.  That  WUKam 
h'  M^™he  Sa^oharase,  the  Indian,  the  grantor  of  the  plaintiff's  lessor,  not 
whatever  their  being  a  citizen  of  the  state,  could  not  take  lands  by  descent,  as 
«v|i  *°"ii^**°  heir  to  his  father,  John  «S.,  the  Indian  patentee  of  the  lot  in  ques- 
may  be,  wheth-  tion ;  and,  of  course,  could  not  convey  a  title  to  the  lessor  of  the 
er  aliens  or  ciu-  plaintiff.  If  the  Indians  in  this  state  are  citizens,  according  to  the 
Such  a  pat-  doctrine  laid  down  by  the  Supreme  Court,  then  they  are  citizens 
[  •  694  ]  also  of  the  United  ^States ;  and  it  woidd  follow,  that  all  Indians 
tmi  is  to  be  within  the  United  States  were  citizens.  It  is  not  enough  for  the 
by^doe^anUior-  counsel  for  the  defendant  in  error  to  show,  that  Indians  are  not 
ity,  and  as  aliens,  in  every  sense  of  the  term  ;  but  they  must  show,  that  they 
^^siatfve^"  '^ave  a  legal  capacity  to  inherit,  or  take  land  by  descent.  If  John 
J?  {'  .^'\  ^^  *S'-  was  not  a  citizen  in  1783,  it  must  be  shown  at  what  time,  in 

bis  /naian  heirs. 

The  Indicau  within  this  state  are  nolekixau;  but  are  distinct  tribes  or  nations,  living  under  t&e  protection  ol 
the  government,  (a) 

r^  white  person  can  lawfully  purchase  any  right  or  title  to  land  from  any  htdian  or  Indians,  without  the  •»• 
thoritv  and  consent  of  the  legisiaUire. 

A  deed,  therefore,  executed  in  1797,  by  the  son  and  heir  of  J.  8.,  an  JimKom  patentee  of  land,  to  a  cilisen.  is 
the  usual  form,  without  any  such  consent,  is  illegal  and  void,  {b) 

>  I  Rev.  Stat.  719,  720. 
Vorth  Htmpsead  v.  Hempstead.  S  IVendfWs  Rep.  109.     Lee  v.  Glover,  8  Com.  Ren.  189.    Jac^som  v, 
,  6  Cow.  Rep.  397.     Ciark  v.  Phelps,  4  Cote.  Rep  190.    Jacison  v.  Adanu,  7  Wendell's  Rep.  367. 
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what  manner,  and  by  what  act>  his  son,  W.  S.y  became  a  citizen.  IN  error, 
•  These  Indian  tribes  have  never  been  treated,  nor  considered,  by 
Ihe  government  of  the  Untied  States^  as  citizens.  The  questi&n 
is,  not  whether  they  reside  within  our  territory  or  jurisdiction  ;  but 
whether  they  form  a  part  of  the  body  politic,  or  people  of  the  state. 
The  words  "  people"  and  "  citizens,"  in  their  puktical  sense,  are 
synonymous.  (7  Mass.  Rep.  525.)  Indians  are  not,  therefore, 
comprehended  either  in  our  constitution  or  laws.  The  United 
States  have  made  various  treaties  with  the  Indians  residing  within 
this  state,  the  articles  of  which  are  totally  repugnant  to  the  idea  of 
their  being  citizens.  {Laws  of  U.  S.  Vol.  1.  p.  307.  809.  323. 
377.  379.  384.  424.)  So,  the  explanatory  article  of  the  4th  of 
May,  1796,  to  the  third  article  of  the  treaty  of  19lh  of  November ^ 
1794,  between  Great  Britain  and  the  United  States^  recognizes 
and  considers  the  Indians  as  independent,  and  distinct  from  citizens. 
We  do  not  enforce  our  rights  against  the  Indians  by  process  of  law, 
but  by  arms. 

Again  ;  by  the  statutes  of  the  state,  Indians  are  regarded  in  the 
same  character.  (2  N.  R.  L.  153.  sess.  36.  ch.  92.)  (a)  All 
contracts  with  them  relative  to  their  lands,  under  any  pretext  or 
color  of  right  whatsoever,  are  prohibited.  No  person  can  sue  or 
maintain  any  action  against  any  Indian ;  nor  can  any  Indian  sue 
in  our  courts,  unless  by  an  attorney  appointed  in  the  manner  pre- 
scribed by  the  act.  (14  Johns.  Rep.  ^B.  19  Johns.  Rep.  127.) 
Now,  if  these  Indians  are  citizens,  all  these  statutes,  being  repug- 
nant to  the  constitution  of  the  United  States,  as  well  as  to  natural 
right,  are  void.  By  the  several  treaties  of  1785,  1788  and  1810^ 
to  be  found  in  the  office  of  the  secretary  of  state,  {Book  of  JVeaties, 
147.  150.)  made  with  the  Oneida  Indians,  they  are  declared  to  be 
the  sole  and  absolute  proprietors  of  their  lands.  By  the  37th  arti- 
cle of  the  former  constitution  of  the  *state,  no  purchases  or  con- 
tracts for  the  sale  of  lands,  made  since  the  14  th  of -October,  1775, 
or  thereafter  to  be  made,  with  Indians,  within  this  state,  shall  be 
deemed  binding  on  them,  or  valid,  without  the  consent  of  the 
legislature.  These  Indians  have  received  no  patent  or  grant  foi 
their  lands,  either  from  Great  Britain,  or, from  this  government. 
By  what  right,  then,  do  they  hold  their  lands  ?  Clearly,  by  the 
law  of  natioiis,  as  independent  tribes.  In  the  ca^  of  Jackson,  ex 
dem.  Klock,  v.  Hudson,  (3  Johns.  Rep.  375.)  it  is  assumed,  as  an 
undoubted  and  notorious  fact,  that  the  Mohawk  Indians  possessed 
their  lands  as  an  independent  nation.  By  the  55th  section  of  the 
actj  (sess.  36.  ch.  92.  2  N.  R.  L.  153.  175.)  (6)  it  is  declared, 
that  the  heirs  of  each  of  the  Indians  to  whom  land  has  been 
grunted  by  this  state  for  military  services,  &c.,  shall  be,  and  are 
thereby  made  capable  of  taking  and  holding  any  such  lands,  by 
descent,  in  the  same  manner  as  if  such  heir^  were  citizens  of  thu 
state,  at  the  death  of  his,  her,  or  their  ancestors.  This  is  a  most 
explicit  legislative  declaration,  that  these  Indians  are  not  citizens. 
The  declaratory  act  of  the  last  session  (sess.  45.  ch.  204.)  is 
a  legal  truism,  for  it  never  could  be  doubted,  that  the  jurisdic- 
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IN  ERROR,  tion  of  our  courts  was  co-extensive  witti  the  jurisdiction  of  the 

ALBANY,     State. 

Jn  Calvin's  case,  (1  Co.  1.  35.  47.)  Lord  CoJce^  in  stating  the 
incidents,  or  requisites,  to  make  a  natural  bom  mbfect,  says,  that 
the  patents  must  be  under  the  actual  obedience  of  the  king.  A 
child  born  of  an  enemy  in  England^  is  not  a  subject  of  the  king; 
for  he  cannot  be  a  subject,  "  unless,  at'^the  time  of  his  birth,  he 
was  under  the  ligeance  and  obedience  of  the  king.^*  Now,  these 
Indians  were  never  under  obedience  to  the  government  of  the  slate. 
They  could  not  be  taxed,  nor  could  military  services  be  required 
of  them.  Have  they  ever  consented  to  assume  the  obligations  of 
our  laws  ?  The  bonds  of  civil  and  social  relation  formed  among 
them,  by  their  condition  and  customs,  would  be  destroyed  by  our 
laws.  Vattel  (Book  1.  ch.  1.  s.  4,  5.)  says,  that  a  weak  state, 
which  has  bound  itself  by  unequal  alliance  to  a  more  powerful  one, 
under  whose  protection  it  has  placed  itself  for  safety,  does  not, 
therefore,  cease  to  be  a  sovereign  state,  acknowledging  no  law  but 
*that  of  nations.  These  Indian  tribes  or  nations  have  formed  such 
unequal  alliances  with  our  government.  Their  condition  is  some- 
what analogous  to  that  of  the  allies  or  friends  of  ancient  Rome, 
Our  commissioner."!,  in  negotiating  the  treaty  of  Ghent j  in  which 
the  case  of  the  Indians  within  the  United  States  was  much  discussed, 
said  nothing  from  which  it  can  be  inferred,  that  these  Indians 
were  not  considered  by  us  as  independent.  They  merely  con- 
tended, that  Great  Britain  was  estopped  from  treating  them  as 
independent  nations,  within  our  territory.  But  the  act  of  the  18th 
of  March^  1788,  (sess.  11.  ch.  85.  2  GreenL  ed.  Laws^  194.)  is 
conclusive  on  this  subject.  Though  the  preamble  speaks  only  of 
Indiansy  yet  the  first  enacting  clause  prohibits  any  contract  for  the 
purchase  of  lands  with  any  Indian  or  Indians,  without  the  consent 
of  the  legislature.  The  enacting  clause  of  a  statute  may  be  broader 
than  the  preamble.  (fV.  Jones's  Rep.  164.  8  Mod.  144.  1  P. 
fVms.  520.  3  Atlc.  204.)  The  act  extends  as  well  to  individual 
Indians  as  to  tribes  of  Indians,  in  their  natural  capacity,  as  being 
within  the  mischief  which  the  statute  intended  to  remedy.  This 
statute  was  reenacted  without  the  preamble,  in  1801,  (1  Kent  8f 
Radcl.  ed.  Laws,  p.  464.  sess.  24.  ch.  97.)  and  the  meaning  of  the 
revised  act  is  precisely  the  same  as  that  of  the  original  statute:  (4 
Mass.  Rep.  470.  Plowd.  86.)  The  word  "  Indian'''  cannot  be 
rejected  as  unmeaning.  If  individual  Indians  could  convey  their 
lands,  the  statute  woul^  be  a  dead  letter.  (Bac.  Abr.  tit.  stat.  I.  2. 
Vin.  Abr.  tit.  stat.  E.  6.  pL  100,  101.  Cotvp.  543.^ 

The  case  of  Jackson,  ex  dem.  Gilbert,  v.  Wooa  (7  Johns.  Rep. 
290.)  was  decided  on  the  statute  of  the  16th  of  March,  1788,  not 
on  the  revised  act  of  1801 ,  as  was  erroneously  supposed,  in  the  case 
o(  Jackson  v.  Sharp,  (14  Johns.  Rep.  472.  475.) 

D.  Cady,  and  Talcot.  (A.  G.)  contra,  contended,  1.  That  the 
patent  to  J.  S.  purported  to  convey,  and  would  have  conveyed  to 
him,  had  he  been  living,  an  estate,  transmissible  by  descent  as  well 
as  by  purchase ;  and  as,  by  the  statute,  the  patent  relates  back  to 
697  ]  the  time  of  his  death,  and  the  ^'estate  is  to  be  deemed  vested  at 
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cliat  lime,  the  fact  of  his  dying  can  make  no  difference,  and  his  in  error 
)on,  who  conveyed  to  the  lessor,  being  his  heir  at  law,  was  capable 
q[  taking  by  descent,  though  he  was  an  Oneida  Indian,  and  resid- 
'ng  with  his  tribe.  Where  the  question  of  citizenship  is  doubtful, 
i  ought  to  be  construed  in  favor  of  the  person  claiming  the  rights 
of  a  citizen.  The  principle  of  the  common  law,  by  which  it  is 
attempted  to  defeat  the  title  derived  from  the  Indian  grantor,  is 
barb.irous.  (Fat^e/,  B.  2.  ch.  8.  s.  112.)  It  is  for  the  plnintifT, 
who  denies  the  citizenship  of  the  Indian  grantor,  to  show  to  what 
sovereign  he  belongs.  These  Indians  were  the  mere  children  of 
nature,  attached  to  no  sovereign  ;  but  according  to  the  maxims  of 
the  common  law,  they  became  citizens  of  the  state  at  the  time  of 
the  formation  and  establishment  of  its  government.  If  we  look  to 
the  records  and  acts  of  the  colonial  government,  we  shall  find,  that 
the  Indians  were  then  considered  as  subjtcts  of  the  king  of  England. 
{Minutes  of  the  Governor  and  Council  in  the  Secretary's  ojlce.  Vol. 
3.,  Vol.  5.,  and  Vol.  6.,  in  1670,  1676J683,  1684,  1686,  1675/ 
1705,  1711,  1721,  1722.)  In  1727,  in  the  volume  of  commissions, 
Mr.  Livingston  is  descr.bed  as  agent,  &c.  for  the  Indians,  our 
subjects,  &c.  Could  the  king,  afterwards,  deny  that  the  Indians 
were  bis  subjects?  Laws  were  passed  in  1700,  and  1744,  for  their 
protection.  (Coldcn's  Hist.  Five  Nations.  Ibth  Article  Treaty 
of  Utrecht.)  On  the  16th  of  July,  1776,  the  convention  of  the 
state  established  a  rule,  by  which  it  was  to  be  ascertained  who 
were  to  be  considered  as  citizens.  They  resolved,  "that  all  per- 
sons abiding  within  the  state  of  New-York,  and  deriving  protection 
from  its  laws,  owe  allegiance  to  the  said  laws,  and  are  members 
of  the  state;"  and  this  resolution  was  confirmed  by  the  constitu- 
tion, afterwards  formed  and  established.  There  is  no  exception. 
Every  man,  including  the  Indians,  within  the  limits  of  the  state, 
who  were  subjects  of  the  king  of  England,  became  citizens,  at  the 
revolution,  in  1776 ;  and  by  the  35th  article  of  the  constitution, 
which  makes  all  persons,  born  after,  citizens.  The  Indians  resisted 
the  same  sovereign,  changed  their  allegiance  at  the  same  time,  and 
became  citizens  with  us.  The  only  distinction  in  regard  to  them, 
was  between  those  who  joined  the  *forces  of  the  state,  and  those 
wh^  joined  the  royal  army,  in  the  revolutionary  war.  The  hono^* 
of  the  govcrr^nent  demands,  that  those  Indians  who  fought  in  the 
ranks  of  our  army,  and  assisted  in  securing  our  independence, 
should  be  admitted  to  all  the  rights  of  cit'zenship.  If  the  father 
was  a  citizen,  his  son,  also,  born  in  this  state,  must  be  a  citizen. 
(Co,  Litt.  128.  6.  129.  a.  7  Co.  18.  a.  Viner's  Abr.  tit.  Alien.  9 
Mass.  Rep.  377.  454.)  The  common  law  doctrine,  that  an  alien 
cannot  take  by  descent,  applies  only  to  persons  who  are  aliens  in 
every  sense.  It  is  a  doctrine  of  the  common  law,  (1  Black.  Com. 
371.)  that  an  alien  cannot  purchase  land ;  but  does  this  apply  to  a 
grant  or  patent  of  land  from  the  government,  as  a  reward  for 
public  services  ?  It  is  owing  allegiance  to  some  other  sovereign 
that  characterizes  an  alien.  By  obedience  is  meant,  not  actual 
obedience,  but  that  which  is  due  from  the  citizen  or  subject.  (1 
Black.  C)m.  373.  Calvin's  case,  7  Co.)  Would  the  Roman 
senate  have  listened  to  an  argument,  that  a  barbarian  warrior, 
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IN  ERROR,  enrolled  in  one  of  their  legions,  was  not  a  citizen  ?  In  Virginta, 
an  act  was  passed,  prohibiting  Indians  from  holding  civil  offices. 
(3  Hen.  fy  Munf.  Statutes,  250,  251.)  This  shows,  that  they 
tvere  not  considered  as  aliens.  The  constitution  of  the  United 
Statesy  in  apportioning  the  representatives  of  the  people,  excludes 
Indians  not  taxed.  If  taxed,  they  would  be  citizens,  or  a  portion 
of  the  sovereign  people.  If  Indians  are  aliens,  whence  is  derived 
tlie  legislative  authority  to  annul  contracts  with  them  ?  By  the  act 
of  April  4,  1801,  (sess.  24.  ch.  97.  1  K  and  JR.  L.  464.)  the 
Brothertown  Indians  were  authorized  to  hold  town  meetings,  and 
elect  town  officers.  The  doctrine  of  estoppel  applies  to  acts  of 
government.  (iO  Mass.  Rep.  I  bb,)  Is  not  our  government  estopped, 
by  their  own  acts,  from  denying  the  rights  of  citizenship  to  Indiana 
when  claimed  by  them  ? 

2.  William^  the  son  of  the  Indian  patentee,  was,  also,  competent 
to  convey  to  the  lessor  of  the  plaintiff;  and,  as  no  constitutional 
or  legislative  provision  existed,  at  the  execution  of  his  deed,  to 
restrain  individual  Indians  from  selling  and  conveying  their  private 
property,  or  directing  any  particular  mode  of  conveyance,  different 
from  that  used  in  •ordinary  cases,  the  deed  was  valid  and  operative. 
But  it  is  said,  that  an  Indian  has  no  right  to  aliene  his  land,  by  the 
37th  article  of  the  constitution.  The  preamble  to  the  act  of  the 
18th  of  March,  1788,  states,  most  explicitly,  its  object,  which  was 
to  prevent  violations  of  the  37th  article  of  the  constitution,  which 
applies  only  to  native  titles,  held  by  Indian  tribes,  as  communities 
or  nations.  Its  object  was,  to  guard  against  the  animosities  of  the 
tribes,  not  of  individual  Indians.  At  that  time,  there  was  not^o 
fact,  any  individual  Indian  title.  The  legislature,  in  passing  tlie 
act  of  1188,  did  not  mean  to  go  beyond  the  article  of  the  consti- 
tution. The  great  object  of  the  framers  of  the  constitution,  and 
of  the  legislature,  was,  to  prevent  the  purchase  of  the  native  In-- 
dian  right  to  lands  in  the  state.  The  counsel  for  the  plaintiff  have 
not  cited  a  single  instance  of  an  individual  Indian  title,  prior  to 
1788.  That  act  was  passed  to  enforce  the  provisions  of  the  con- 
stitution, not  to  make  a  new  rule.  Titles  of  acts,  as  well  as  pre- 
ambles, are  to  be  taken  into  consideration,  in  construing  statutes. 
{Plowd.  205.  231.  369.  Co.  Litt.  79.  a,  5  Johns.  Rep.  333,  334. 
12  Johns.  Rep.  175,  176.)  Individual  Indians  had,  In  early  times, 
as  chiefs,  or  heads  of  tribes,  aliened  the  lands  of  the  tribes,  and 
the  act  of  1768  was  intended  to  reach  cases  of  that  sort.  The  act 
of  congress,  regulating  trade  and  intercourse  with  Indian  tribes, 
passed  March  30,  1802,  {Cong.  7.  sess.  1.  ch.  273.  s.^12.  Latcs 
Kff  U.  S.  Vol.  3.  p.  463.)  which  has  the  words  ^^  Indian,  or  nation, 
or  tribe  of  htdians,^^  confirms  this  construction.  The  Supreme 
Court,  in  the  cases  of  Jackson  v.  Sharp,  (14  Johns.  Rep.  472.) 
and  in  Jackson  v.  Brown,  (15  Johns.  jRcp.  265.)  decided,  after 
full  discussion  and  examination  of  the  question,  that  an  individual 
Indian,  seised  of  lands,  might  aliene  them.  The  surveyor-general 
has  since  been  governed  by  those  decisions  ;  and  has  not  tliought 
it  requisite  to  give  his  approbation  of  such  deeds.  The  act  of 
1790,  prohibiting  contracts  with  Indians,  or  suits  against  them, 
admits  the  validity  of  antecedent  contracts  with  them^  and  that 
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tney  might  sue  and  be  sued,  like  other  citizens.  The  act  does  not  JAT  error 
proceed  on  the' ground  of  any  civil  incapacity  to  contract;  but,  in  albany, 
order  to  preserve  peace,  it  takes  from  the  Indian  the  power  of 
contracting,  while  he  *re8id«s  with  his  tribe.  A  conveyance  from 
jdiftmt  covtrty  duly  acknowledged,  is  sufficient  to  pass  her  estate  ; 
but  no  action  can  be  maintained  against  her,  upon  the  covenants 
contained  in  the  deed.  (15  Johns,  Rep,  487.  17  Johns,  JRep. 
16B.)  The  situation  of  an  Indian  owner  of  land,  under  the  act 
of  1790,  is  similar.  The  deed,  or  covenant,  is  in  full  force,  but  the 
remedy  is  suspended ;  and  whenever  the  Indian  abandons  his  tribe, 
he  may  be  sued.  But  if  legislative  consent  were  necessary  to  the 
validity  of  the  conveyance,  we  contend  that  such  consent  has  been 
given.  By  "  the  act  concerning  tenures,"  passed  February  20, 
1787,  (sess.  10.  ch.  36.  s.  1.)  it  is  enacted,  "That  it  shall  forever 
hereafter  be  lawful  for  every  freeholder  to  give,  sell,  or  aliene  the 
lands  or  tenements  whe'^eof  he  or  she  is,  or  at  any  time  shall  be, 
seised  in  fee  simple,"  <&c.  The  act  is  general  and  unqualified ;  it 
contains  no  exception  as  to  Indians.  The  tenure  of  all  .lands 
granted  by  the  state,  is  purely  allodial^  not  feudal.  Estates,  thus 
granted,  cannot  be  abridged  by  any  subsequent  acts  of  the  legisla- 
ture ;  surely  not  by  construction.  The  patent,  in  this  case,  was 
issued  to  the  grantee,  for  his  services,  as  a  soldier,  in  the  line  of 
this  state,  during  the  revolutionary  war.  The  grant  is  to  him,  his 
heirs  and  assigns.  The  act  of  April  6,  1790,  (sess.  13.  ch.  59. 
2  GreenL  ed.  Lata8y3S2J)  "  to  carry  into  effect  the  concurrent  reso- 
iutions  and  acts  of  the  legislature,  for  granting  certain  lands,  prom- 
ised to  be  given  as  bounty  lands,"  was  a  legislative  grant  to  every 
patentee,  of  the  unrestrained  power  of  alienation.  Whenever  it 
was  intended,  that  the  Indian  grantee  should  not  aliene,  the  re- 
striction was  incorporated  in  the  grant  itself.  (Act  of  8th  of  April, 
1802,  sess.  25.  ch.  112.  s.  10.  Grant  to  Lewis  Denny^  and  other 
Oneida  Indians.)'  The  grantees  themselves,  but  not  their  heirs, 
arc  prohibited  from  aliening  the  lands  granted  to  them.  The  plain 
infeirence  froin  this  statute  is,  that  those  Indians  have  a  right  to 
sell,  if  not  expressly  prohibited  by  statute.  In  1788,  the  Oneida 
and  other  tribes  of  Indians  ceded  all  their  lands  to  this  state; 
certain  portions  of  which  were,  however,  reserved  to  the  Indians 
with  the  restriction  not  to  sell,  though  they  might  lease  them. 
{Laws  of  J7.  iS.  Vol.  1.  p.  315.  322.)  Many  patents  were  granted 
to  aliens  for  military  ^services,  and  their  power  to  aliene  their  lands 
was  never  questioned. 

Van  Vechiefty  in  reply,  said,  that  it  was  conceded  by  the  Supreme 
Court,  and  by  the  counsel  for  the  defendant  in  error,  that  the 
£te/tan  tribes  were  not,  formerly,  or  at  all  times,  subjects  or  citizens. 
It  is  incumbent  on  them,  then,'to  show  the  time  when,  and  the  act 
by  which,  they  surrendered  their  independence,  and  became  citi- 
zens. Conqoest,  or  voluntary  submission,  are  the  only  modes  by 
which  a  sovereign  nation  can  surrender  its  independence,  and 
become  incorporated  with  another  nation  or  sovereignty.  ( Vattel, 
^.  1.  ch.  16.  s.  192,  193,  194.)  The  chief  justice  says  the  con- 
dition of  these  tribes  ''  has  been  gradually  changing,  until  they 
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IN  ERROR,  have  lost  every  attribute  of  sovereignty,  and  become  entirely  de 
pendent  upon,  and  subject  to  our  government."  But  this  is  con 
trary  to  the  doctrine  of  VatteL  That  writer  observes,  that  *'  natives 
are  those  born  in  the  country  of  parents  who  are  citizens."  ^'  That, 
in  order  to  be  of  the  country,  it  is  necessary  that  a  person  be  bom 
of  a  father  who  is  a  citizen  ;  for,  if  he  is  bom  there  of  a  stranger, 
it  will  be  only  the  place  of  his  birth,  not  of  his  country."  '*  In- 
habitants, as  distinguifrhed  from  citizens,  are  strangeis  who  are 
permitted  to  settle  and  stay  in  the  country."  "  They  enjoy  only 
the  advantages  which  the  laws  or  custom  gives  them."  *'  The 
perpetual  inhabitants  are  those  who  have  received  the  r'ght  of 
perpetual  residence.  These  are  a  kind  of  citizens  of  an  inferior 
order,  and  are  united,  and  subject  to  the  society,  without  partici- 
pating in  all  its  advantages.  The  children  follow  the  condition 
of  their  fathers."  (B.  1.  ch.  19.  s.  212,  213.)  The  persons  here 
described  are  not  citizens  ;  their  situation  is  as  much  mi  generis, 
as  that  of  the  Indian  tribes  in  this  state.*  The  Indian  lessor,  in 
this  case,  was  born  in  the  bosom  of  his  tribe,  and  within  the 
domain  reserved  to  them,  or  ceded  to  them  as  a  nation,  by  our 
government.  Though  known  to  reside  within  our  jurisdiction,  they 
have  always  been  treated  by  the  United  States  as  nations.  The 
authority  we  exercise  over  them,  as  to  punishing  for  crimes,  &c., 
is  no  more  than  what  is  exercised  over  other  aliens  residing  among 
us,  *and  who  are  subject  to  our  laws.  The  late  act  of  the  legisla- 
ture, (sess.  45.  ch.  204.)  relative  to  the  Indian  called  Tommy  Jemmy, 
asserting  the  jurisdiction  of  the  state,  was  unnecessary,  if  he  was 
a  citizen.  The  criminal  jurisdiction  of  the  state,  over  all  persons 
residing  within  its  territory,  was  undoubted  ;  and  such  a  jurisdic- 
tion is  perfectly  consistent  with  those  unequal  alliances  formed  by 
these  tribes  who  have  placed  themselves  under  our  protection. 
(Grotius,  B.  1.  ch.  3.  s.  21,  22,  23.  Vattel,  B.  1.  ch.  1.)  The 
state  has  done  many  humane  and  benevolent  acts  towards  these 
Indians,  to  protect  them  from  the  consequences  of  their  ignorance 
and  incapacity.  Nothing  is  to  be  inferred  from  their  being  occa- 
sionally called  subjects,  in  the  records  of  the  colonial  government, 
as  the  numerous  public  acts  and  treaties  with  them  repel  every 
idea  of  their  being  subjects  or  citizens.  The  Oneida  Indians  did 
not,  as  a  tribe,  join  our  army  in  the  revolutionary  war,  but  only  a 
portion  of  their  warriors.  A  patent,  or  grant  of  land  from  the  state, 
does  not  make  the  grantee  a  citizen,  or  confer  the  rghts  of  citizen-^ 
ship.  Congress  alone  can  make  citizens.  The  act  relative  to  tenures 
does  not  touch  the  quej^tion  of  cit  zenship. 

It  is  said,  that  the  state  is  estopped  by  its  own  acts  from  denying 
to  these  Indians  the  rights  and  privileges  of  citizenship.  But  es- 
toppels are  mutual ;  and  the  Indians,  by  continuing  to  assert  their 
independence,  as  distinct  tribes  or  nations,  as  they  do  on  all  occa- 
si'^n?,  are  estopped  from  claiming  all  the  rights  of  citizens.  There 
is,  (het\  estoppel  against  estoppel,  and  the  matter  remains  at  large 
The  heirs  of  Hessians,  and  other  foreigners  who  served  as  soldiert 
in  the  revolutionary  army,  cannot  take  lands  by  descent ;  the  law 
of  escheat  is  in  continual  operation  against  them.  The  37th  arti 
cle  of  the  constitution,  and  the  various  acts  of  the  legislature  which 
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have  been   passed  on   the   subject,  are   perfectly  nugatory  and  //v  error 
absurd,  on  the  principle  that  these  Indians  are  citizens ;  but  are     albanv, 
proper,  intelligible  atid  consistent,  on  the  idea  of  their  being  aliens.     ^^'  ^^^• 
Aliens  can  purchase  and  sell  land,  and  their  title  is  good  as  against  ^*good»ll^ 
all  the  world,  except  the  state.    (5  Co.  Ldtt.  53.     Flowd.  230.     1  v. 

Johns.  Cases,  399.     3  Johns.  Cases,  109.  112,  113.  ^35.)     In  the      ^^^"»^»- 
case  o(  Jackson  v.  Sharp,  (14  Johns.  ^Rep.  472.)  the  question,  as       [*703  ] 
to  the  right  of  the  heir  of  an  Indian  patentee  to  convey,  did  not 
arise,  as  the  chief  justice,  in  Jackson  v.  Brovm,  (15  Johns.  Rep. 
264.)  seemed  to  suppose. 

The  Chancellor.  Two  questions  have  been  made  and  dis- 
cussed in  this  case  :— 

(1.)  Whether  Wtlliamy  the  only  lawful  issue  of  John  Sagoharase^ 
the  Oneida  Indian,  was  competent  to  take,  and  hold  as  heir,  the 
lands  in  question,  which  had  been  granted  to  his  father  by  the 
patent  of  the  1 2th  of  July,  1792. 

(2.)  Whether  Peter  Smith  acquired  a  lawful  title  to  those  lands 
by  the  deed  from  William,  the  heir,  in  the  year  1797. 

1.  The  patent  is  stated  to  have  issued  in  pursuance  of  the  act 
of  the  legislature  of  the  6th  of  April,  1790,  and  it  grants  the  lands, 
in  the  usual  form,  to  Lieutenant  John  Sagoharase, ''  his  heirs  and 
assigns,  as  a  good  and  indefeasible  estate  of  inheritance,  forever." 
It  is  stated,  in  the  special  verdict,  that  this  John  Sagoharase  was 
an  Oneida  Indian,  and  a  lieutenant  in  a  company  of  mdians  in  the 
army  of  the  United  States,  in  the  line  of  this  state,  in  the  revolu- 
tionary war. 

I  think  it  might  have  admitted  of  a  question  whether  the  patent 
to  Sagoharase  was  not  issued  unadvisedly  by  the  commissioners  of 
the  land  office,  and  without  authority  of  law.  The  act  under 
which  it  issued,  directed  the  commissioners  to  issue  letters  patent 
to  persons  entitled  to  lands  by  virtue  of  the  concurrent  resolutions 
of  the  senate  and  assembly,  of  the  27th  of  March,  1783,  and  by 
virtue  of  the  11th  section  of  the  act  of  the  11th  of  May,  1784.  To 
determine  who  were  entitled,  it  was  necessary  to  recur  to  those 
resolutions,  and  to  that  eleventh  section.  The  concurrent  resolu- 
tion of  the  27th  of  March,  1783,  declared,  that  "the  legislature 
would  provide  that  the  generals  then  serving  in  the  line  of  the 
army  of  the  United  States,  and  being  citizens  of  this  state,  and  the 
officers  and  privates  of  the  two  regiments  of  in&ntry  commanded 
by  Colonels  Van  Schaick  and  Van  Cortlandt,  and  the  officers  of 
Colonel  LamVs  regiment  of  artillery,  who  were  inhabitants  of  this 
state,  and  the  privates  thereof,  and  all  officers  deranged  by  the  act 
of  congress  *of  16th  of  September,  1776,  and  all  officers  recom-  [  *  704  } 
mended  by  congress  as  persons  whose  depreciation  or  pay  ought 
to  be  made  good  by  this  state,  and  who  may  hold  military  com- 
missions in  the  line  of  the  army  at  the  close  of  the  war,"  should  ^ 
receive  a  bounty  of  lands  according  to  a  ratio  there  prescribed,  and 
by  which  a  lieutenant  was  to  receive  1000  acres. 

Lieutenant  Sagoharase  did  not  come  within  the  terms  of  this 
concurrent  resolution.  He  was  not  an  officer  tn  Van  Schaick*s 
or  Van  Cortlandt*  s  regiment  of  in  fan  try ,  or  Colonel  Latnb^s  regi- 
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IN  ERROR,  ment  of  artillery.  That,  I  apprehend,  cannot  be  pretended.  A 
ALBANY  company  of  Indians  certainly  formed  no  part  of  either  of  those 
Feb.  1823.  three  regiments,  and  were  never  known  or  returned  as  such.  Nor 
was  he  a  deranged  officer  under  the  resolution  of  congress  of  the 
16th  of  September^  1776)  as  is  evident  from  the  face  of  that  resolu- 
tion. And  there  is  as  little  ground  to  infer,  that  be  was  one  of 
the  officers  recommended  by  congress  as  persons  whose  deprecia- 
lion  or  p^y  ought  to  be  made  good  by  this  state.  That  provision 
was  also  expressly  confined  to  those  officers  who  held  military 
commissions  in  the  line  of  the  army,  at  the  close  of  the  wary  where* 
as,  Sagoharase  died  before  the  27th  o(  March,  1783. 

He  was,  therefore,  not  embraced  by  the  terms  of  the  concurrent 
resolution  of  March y  1783;  and  the  eleventh  section  of  the  act  of 
the  1 1th  of  May,  1784,  was  confined  to  the  officers  and  soldiers  of 
Coloi^el  Lamb^s  regiment  of  artillery.  The  patent  was  issued  ac- 
cording to  the  terms  of  it,  under  the  authority  of  the  act  of  the 
6th  of  Aprils  1790,  yet  that  act  confined  the  bounty  to  those 
officers  and  soldiers  which  have  been  specified,  and  Sagoharase 
did  not  come  within  the  description.  Upon  what  legal  authority 
was  this  patent  issued?  By  the  acts  of  the  11th  of  Mat/,  1734, 
and  of  the  6th  of  April,  1790,  the  cdn^missioners  of  the  land  office 
were  to  decide  who  were  entitled  to  lands  un<^er  the  concurrent 
resolution  ;  and  by  th^  latter  act,  they  were  to  examine  the  claims 
of  the  officers  and  soldiers  who  w  ere  returned  as  the  quota  of  this 
statp,  and  those  of  th^m  who  received  the  depreciation  of  their  pay 
from  tliis  state,  were  to  be  entitled  to  the  gratuity  and  bounty 
lands.  This  last  provision  *docs  not  help  the  patent,  for  a  com* 
pany  of  Indians  never  could  have  been  returned  as  part  of  the 
quota  of  this  state. 

I  have  not  b^en  able,  then,  to  discover  the  legislative  authority 
for  this  patent  But  the  commissioners  of  the  land  office  did  de- 
cide, that  Sagoharase  was  entitled  to  a  portion  of  the  bounty  lands 
as  a  lieutenant,  and  we  ought  now  to  acquiesce  in  the  authority 
of  that  decision.  They  gave  him  a  patent,  not  for  1,000,  but  for 
1,200  acres;  and  it  is  now  too  late,  and  certainly  this  is  not  the 
occasion,  to  call  in  question  the  validity  of  the  patent.  The  legis- 
lature, by  the  act  of  the  7th  of  March,  1809,  made  for  the  relief  of 
the  heirs  of  the  Oneida  Lidiqns,  to  whom  lands  had  been  granted, 
assume  those  grants  to  be  valid.  The  decision  of  the  commission- 
ers of  the  land  office  must  now  be  taken  to  have  been  correctly 
made;  and  owii\g  to  the  numerous  and  complex  provisions  in  the 
early  laws  of  this  state  on  the  subject  of  military  grants,  it  is  very 
possible  there  may  have  been  some  further,  or  other  authority  for 
these  Indian  patents,  which  I  have  not  discovered. 

The  patent  was  granted  in  1792,  and  the  patentee  was  dead 
befoi:e  the  27th  of  March,  1783.  But  the  act  of  1790,  to  which  I 
have  already  referred,  provided  that  the  patents  should  issue  ia 
the  names  of  the  persons  who  had  actually  served  in  the  line  of 
the  army  of  the  United  States,  as  designated  in  the  concurrent 
resolutions,  and  that  the  lands  should  be  deemed  to  have  vested  in 
the  ^r^ntces  and  their  heirs,  on  the  27th  of  March,  1783.  This 
provision,  however,  was  not  sufficient  for  a  case  like  the  present. 
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for  here  the  patentee  was  dead  on  the  27th  of  March,  1783  ;  and  IN  ERROR, 
had  it  not  been  for  the  subsequent  act  of  the  5th  of  April,  1803,  ALBANY,^ 
I  should  have  considered  the  patent  as  null  and  void,  because  the 
act  of  1790  could  not,  by  any  just  construction,  be  considered  as 
authorizing  grants,  when  the  patentee  was  not  alive  in  March, 
1783,  the  period  to  which  the  patent  was  to  Lave  relation.  But 
the  act  of  1803  removed  this  objection  to  patents  made  to  per- 
sons who  were  dead  in  1783,  by  declaring  that  patents  to  officers 
and  soldiers  serving  in  the  line  of  this  state,  in  the  army  of  the 
United  States,  in  the  revolutionary  war,  and  who  died  previous  to 
the  27th  oi  March,  *1783,  vested  in  those  persons,  at  the  time  of 
their  deaths,  respectively. 

We  have  now  arrived  at  this  conclusion,  and  which,  in  the  further 
progress  of  this  decision,  I  shall  assume  to  be  a  just  and  true  one,  that 
the  patent  to  Sagoharase  was  duly  issued  by  authority  of  the  legis- 
lature, and  vested  in  him,  his  heirs  and  assigns,  a  good  and  inde- 
feasible estate  of  inheritance  in  the  premises  in  question,  at  the  time 
of  his  death,  which  was  prior  to  March,  1783.  The  important 
question  now  occurs,  What  heirs  of  John  Sagoharase  were  intended 
by  the  grant  .^  He  was  an  Oneida  Indian,  and  lieutenant  of  a 
company  of  Indians,  and  died  in  the  war.  The  patent  was,  in 
effect,  a  grant  to  his  heirs,  though  taken  in  his  name,  for  he  had 
been  dead  at  least  ten  years  when  the  patent  issued.     Could  the 

J;overnment  pf  this  state  have  meant  any  other  than  Indian  heirs  ? 
t  was  not  to  be  supposed  that  he  had,  or  could  possibly  have  had 
any  other  heirs  ;  and  if  the  grant  was  not  intended  for  his  Indian 
heirs,  it  was  a  void  and  an  absurd  grant.  He  was  dead,  and  could 
not  take;  and  if  his  son  William,  ins  only  lawful  issue,  could  not 
take  as  heir,  who  could  take  ?  Clearly,  no  person ;  and  can  we 
believe,  that  a  specific  grant  of  land  in  fee,  made  by  due  authority 
of  government,  to  an  individual  Indian  by  name,  was  intended  to 
be  illusory,  and  to  mean  nothing?  The  govermnent  acted  with 
knowledge  and  discretion  on  the  occasion ;  they  knew  the  charac- 
ter of  the  grantee,  and  they  knew  the  services  he  had  rendered 
The  honor  and  good  faith  of  the  state  would  seem  to  require,  that 
the  grant  should  have  a  real  and  effectual  operation,  and  be 
deemed  to  enure  to  the  benefit  of  William,  the  only  lawful  issue 
of  the  patentee,  notwithstanding  he  belonged  to  the  Oneida  tribe 
of  Indians,  as  his  father  had  before  him.  Whether  the  Oneida 
Indians  are  to  be  regarded  as  aliens  or  citizens,  as  a  tribe,  with 
some  fragments  of  their  ancient  independence,  or  as  completely  sub- 
jugated, broken  down,  and  merged  m  the  great  body  of  our  people, 
appears  to  me  to  be  quite  immaterial  in  reference  to  the  title  of  this 
heir.  The  government  must  have  intended  that  the  Indian  heir 
should  take,  and  the  grant  is  not  susceptible  of  any  other  reasonable 
construction.  It  was  no  matter,  then,  in  what  *civil  or  political  rela- 
tion the  Indian  heir  stood  in  respect  to  the  whites  ;  he  still  took 
as  heir,  because  the  government  was  competent  to  vest  him  with 
that  capacity,  and  the  intention  to  do  it  is  implied  in  the  grant 
itself,  which  was  issued  by  authority  oi  law.  This  conclusion 
appears  to  me  too  clear  to  be  a  mistaken  one ;  and  I  would  here 
observe,  that  a  patent  issued  from  the  land  office,  in  pursuance  of 
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jN  ERROR,  a  Statute,  is  equivalent,  in  force  and  effect,  to  a  legislative  grant, 
ALBANY,  directly  to  the  individual.  Now,  it  is  understood  to  be  a  general 
rule,  that  when  an  alien  is  allowed  specially  by  statute,  to  take 
and  hold  lands  to  him  and  his  heirs,  (and  such  statutes  have  been 
passed  at  almost  every  session  since  the  revolution,)  he  has  of 
course  a  capacity  to  transmit  by  inheritance,  to  his  alien  offspring, 
and  they  have  equally  a  capacity  to  take.  When  the  legislature 
speak  without  restriction  or  qualification  of  the  heirs  of  an  alien, 
they  must  mean  such  heirs  as  he  was  then  competent  to  have ;  and 
it  would  be  a  reproach  to  the  good  sense,  or  to  the  good  faith  of 
the  legislature,  to  suppose  they  could  have  any  other  meaning. 
It  was  formerly  very  common  to  provide  in  these  special  statutes, 
allowing  aliens  by  name  to  hold  lands  in  fee,  that  the  alien  pur- 
chaser should  not  sell  or  assign,  except  to  a  citizen  ;  but  there 
never  was  an  instance  of  a  proviso  that  his  heirs  should  not  take 
the  inheritance  after  him  except  they  were  citizens.  There  is  a 
wide  and  a  most  material  difference  between  the  right  to  sell  to  an 
alien  stranger,  and  the  right  to  transmit  by  descent  to  the  alien 
heir.  The  former  is  a  free  and  voluntary  act,  resting  on  contract, 
and  can  readily  be  dispensed  with,  without  inconvenience ;  but  the 
latter  right  is  a  part  of  the  law  of  our  nature,  and  deeply  rooted 
in  the  social  affections.  Even  those  prohibitions  against  selling  to 
aliens  were  unnecessary,  and  have  latterly  been  omitted  as  u^clessj 
for  without  such  a  proviso  the  alien  purchaser  could  not  convey 
his  land  to  another  alien,  so  as  to  vest  him  with  a  sure  and  indefea- 
sible estate ;  for  our  own  native  citizens  have  not  that  power. 

The  permission,  then,  by  law,  to  an  alien,  to  take  and  hold 
lands  to  him  and  his  heirs,  or  a  grant  from  government  by  author- 
ity of  law,  to  an  alien  and  his  heirs,  does  necessarily  imply,  thc-.t  he 
may  transmit  by  descent  to  his  children,  or  *other  alien  heirs,  and 
that  his  heirs  may  take  the  land  in  question  equally  as  if  they  were 
natural  born  citizens.  No  alien,  in  his  right  mind,  would  purchase 
upon  any  other  construction ;  many  of  them  must  have  no  expec- 
tation of  having  any  other  than  alien  heirs.  It  would  be  painful 
for  them  to  await  the  arrival  of  the  period  of  naturalization,  and 
the  uncertainty  of  acquiring  a  new  race  of  natural  born  or  natural- 
ized descendants.  They  may  be  too  advanced  in  life  to  expect  it, 
or  they  may  be  suddenly  cut  off  in  the  midst  of  their  expectations. 
And  permit  me  to  ask,  Where  would  be  the  benevolence,  or  the 
magnanimity,  or  the  justice,  or  the  good  faith  of  government,  if  it 
should  so  &r  deal  with  an  alien  as  to  permit  him  to  purchase  lands 
to  himself,  and  his  heirs,  or  to  make  (as  in  the  present  case)  a  gratu- 
itous grant  of  lands  to  him  and  his  heirs,  today,  and  then,  on  the 
morrow,  to  snatch  it  from  his  orphan  son,  under  the  pretence  that  he 
was  an  alien }  Such  a  privilege  would  be,  in  truth,  no  privilege. 
It  would  be  a  heartless  and  a  fraudulent  grant,  with  the  deadly 
power  of  escheat  concealed  in  its  enclosure. 

But  the  act  of  the  7th  of  March,  1809,  removed  all  scruples  on 
this  point,  by  declaring,  that  the  heirs  of  each  of  the  Indians  to 
whom  land  had  been  granted  by  this  «tate,  for  military  services  in 
the  war  between  the  United  States  ano  Great  Britain^  should  be, 
and  were  made  capable  of  taking  and  holding  any  such  lands  by 
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descent,  in  the  same  manner  as  if  such  heirs  were  citizens  of  this  IN  erroh. 

state  at  the  death  of  their  ancestor.     This  provision,  as  I  construe 

it,  was  nothing  more  than  declaratory  of  what  was  already  the  rule 

on  that  subject,  because  it  seems  impossible  to  maintain,  upon 

any  sound  principles  of  construction,  that  the  heirs  of  the  Indian 

patentee,  being  Indians,  would  not  have  taken  by  descent  without 

this   act.     The    treaty  between    the    United   States   and    Great 

Britain,  in  1794,  contained  a  similar  declaratory  provision,  that 

British  subjects^  and  American  citizens,  who  then  held  lands  in  the 

dominions  of  either  power,  might  sell  and  devise  them  as  if  they 

were  natives  ;  and  that  neither  they,  nor  their  heirs  or  assigns, 

should,  so  far  as  respected  those  lands,  be  regarded  as  aliens.  This 

treaty  was  only  a  publication  of  the  existing  law  of  each  *country, 

as  far  as  the  heirs  of  persons  then  lawfully  seised  were  concerned  ; 

but  it  went  further  than  the  law  would  have  gone  without  the 

article,  for  it  allowed  the  owners  of  the  land  not  only  to  transmit 

by  descent  to  their  alien  heirs,  but  even  to  sell  or  devise  to  aliens. 

In  the  view  which  I  have  thus  taken  of  the  case,  the  question 
discusse.i  in  the  Supreme  Court,  and  which  has  occupied  a  large 
share  of  the  attention  of  the  counsel  in  the  argument  before  this 
court,  does  not  appear  to  be  of  any  consequence  in  the  decision 
of  the  cause.  **  The  question,"  says  the  chief  justice,  in  the  opin- 
ion which  he  delivered,  ^'  is  simply,  whether  a  legitimate  child  of 
an  Indian,  holding  property  by  grant  from  the  state,  to  him  individ- 
ually, is  to  be  regarded  as  his  heir,  so  far  as  to  take  by  inheritance ; 
and  this,"  he  says,  "  involves  the  inquiry,  whether  an  Oneida  In-- 
dian  is  to  be  considered  a  citizen  of  the  state,  or  an  alien."  He 
then  enters  into  a  train  of  argument,  to  show,  that  the  Indians 
within,  this  state  are,  in  contemplation  of  law,  citizens,  and  not 
aliens ;  and  upon  that  fact  he  concludes,  that  William  Sagoharase 
took  tha  lot  in  question  by  descent,  as  heir  to  his  father  John. 
Now,  with  great  respect  for  the  opinion  of  the  Supreme  Court,  I 
beg  leave  to  observe,  that  the  question  whether  William  was  com- 
petent to  take  the  lot  as  heir,  does  not  depend  upon  the  character 
of  William  as  an  alien  or  citizen,  ^br  he  he  which  he  may,  the  grant 
from  the  government  to  John,  and  his  heirs,  of  necessity,  and  upon 
the  established  principles  and  usages  of  law,  included  the  Indian 
son,  who  was  his  only  lawful  issue. 

But  as  the  court  below,  and  the  counsel  upon  the  argument  here, 
have  thought  it  material  to  discuss  the  question,  whether  William, 
the  Indian  heir,  was  to  be  regarded  as  an  alien  or  a  citizen,  on  the 
death  of  his  father,  I  ought,  very  properly,  to  distrust  the  correct- 
ness of  my  own  views  upon  that  subject,  and  pay  some  attention 
to  their  learned  investigations. 

The  Oneidas,  and  the  other  tribes  composing  the  six  nations  of 
Indians,  were,  originally,  free  and  independent  nations.  It  is  for 
the  counsel,  who  contend  that  they  have  now  ceased  to  be  a  dis 
tinct  people,  and  become  completely  incorporated  with  us,  and 
clothed  with  all  the  rights,  and  *bound  to  all  the  duties  of  citizens, 
to  point  out  the  precise  time  when  that  event  took  place,  I  have 
not  been  able  to  designate  the  period,  or  to  discover  the  requisite 
evidence  of  such  an  entire  and  total  revolution.     Do  our  laws, 
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JN  ERROR,  even  at  this  day,  allow  these  Indians  to  participate  equally  with  as 
ALBANY  '°  ^^^  civirand  political  privileges  ?  Do  they  vote  at  our  election^ 
or  are  they  represented  in  our  legislature,  or  Jiave  they  any  con 
cern,  as  jurors  or  magistrates,  in  the  administration  of  justice 
Are  they,  on  the  other  hand,  charged  with  the  duties  and  burthens 
of  citizens?  Do  they  pay  taxes,  or  serve  in  the  militia,  or  are  they 
required  to  take  a  share  in  any  of  the  details  of  our  local  institu- 
tions.^ Do  we  interfere  with  the  disposition,  or  descent,  or  tenure 
of  ttieir  property,  as  between  themselves  ?  Do .  we  prove  their 
wills,  or  grant  letters  of  administration  upon  their  intestate^s  es- 
tates ?  Do  our  Sunday  laws,  our  school  law*s,  our  poor  laws,  our 
laws  concerning  infants  and  apprentices,  or  concerning  idiots,  lu- 
natics, or  habitual  drunkards,  apply  to  them  ?  Are  they  subject  to 
our  laws,  or  the  laws  of  the  United  States y  against  high  treason  ; 
and  do  we  treat  and  punish  them  as  traitors,  instead  of  public  ene- 
mies, when  they  make  war  upon  us?  Are  they  subject  to  our 
laws  of  marriage  and  divorce,  and  would  we  sustain  a  criminal 
prosecution  for  bigamy,  if  they  should  change  their  wives  or  hus- 
bands, at  their  own  pleasure,  and  according  to  their  own  customs, 
and  contract  new  matrimonial  alliances  ?  I  apprehend,  that  every 
one  of  these  questions  must  be  answered  in  the  negative,  and  that, 
on  all  these  points,  they  are  regarded  as  dependent  allies  and  alien 
communities.  It  was,  therefore,  with  some  degree  of  surprise, 
that  I  observed  the  Supreme  Court  laying  down  the  doctrine  w 
this  case,  that  these  Indians  of  the  six  nations  were  "  as  completely 
the  subjects  of  our  laws  as  any  of  our  own  citizens."  In  my  view 
of  the  subject,  they  have  never  been  regarded  as  citizens  or  mem- 
bers of  our  body  politic,  within  the  contemplation  of  the  constitu 
tion.  They  have  always  been,  and  are  still  considered  by  our 
laws  as  dependent  tribes,  governed  by  their  own  usages  and  chiefs, 
but  placed  under  our  protection,  and  subject  to  our  coercion,  so 
far  as  the  public  safety  required  it,  and  no  further. 

•The  five  nations  once  formed  the  fiercest  and  most  formidable 
confederacy  of  Indian  republics  ever  known  in  North  America ; 
and,  by  their  prowess  and  enterprise,  they  held  distant  tribes  of 
Indians  under  dominion  and  tribute.  But  after  the  settlement  of 
the  colony,  and  their  communication  with  the  whites,  they  began  to 
degenerate,  and  to  descend  by  gradual  but  perceptible  degrees, 
from  their  original  elevation.  Ever  since  the  war  of  1756.  their 
(all  has  been  more  precipitate,  and  with  a  more  sensible  diminution 
of  their  population,  power  and  territory,  as  well  as  of  their  pride 
and  glory.  The  whites  ha\e  been  pressing  upon  them  as  they 
kept  receding  fi^om  the  approaches  of  civilization.  We  have,  at 
length,  intruded  our  influence  into  their  domestic  concerns.  We 
have  purchased  the  greater  part  of  their  lands,  destroyed  their 
hunting  grounds,  subdued  the  wilderness  around  them,  over- 
whelmed them  with  our  population,  and  gradually  abridged  their 
native  independence.  Still,  however,  they  are  permitted  to  exist  as 
distinct  nations,  and  w^e  continue  to  treat  with  their  sachems  in  a 
national  capacity,  and  as  being  the  lawful  representatives  of  theit 
tribes.  Through  the  whole  series  of  our  colonial  history,  these 
Indians  were  considered  as  dependent  allies,  who  advanced  fo 
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«.uomseives  the  proud  claim  of  free  nations,  but  who  had  voluntarily,  IN  ERROh. 
and  upon  honorable  terms,  placed  themselves  and  their  lands  'albany^ 
under  the  protection  of  the  British  government.  The  colonial 
authorities  uniformly  negotiated  with  them,  and  made  and  observed 
treaties  with  them,  as  sovereign  communities,  exercising  the  right 
of  free  deliberation  and  action ;  but,  in  consideration  of  protection, 
owing  a  qualified  subjection,  in  a  national,  but  not  in  any  indi- 
vidual capacity,  to  the  British  crown. 

No  argument  can  be  drawn  against  the  sovereignty  of  these 
Indian  nations,  from  the  fact  of  their  having  put  themselves  and 
their  lands  under  British  protection.  Such  a  fact  is  of  frequent 
occurrence  in  the  transactions  between  independent  nations. 

One  community  may  be  bound  to  another  by  a  very  unequal 
alliance,  and  still  be  a  sovereign  state.  Though  a  weak  state,  in 
order  io  provide  for  its  safety,  should  place  itself  under  the  pro- 
tection of  a  more  powerful  one,  yet,  according  *to  Vattel,  (B.  1. 
ch.  1.  s.  5  and  6.)  if  it  reserves  to  itself  the  right  of  governing  its 
own  body,  it  ought  to  be  considered  as  an  independent  state. 
There  are  several  kinds  of  submission,  says  this  same  jurist.  (B. 
1.  ch.  16.  6.  1-04.)  The  submission  may  leave  the  inferior  nation 
a  part  of  the  sovereignty,  restraining  it  only  in  certain  respects,  or 
it  may  totally  abolish  it,  or  the  lesser  may  be  incorporated  with 
the  greater  power,  so  as  to  form  one  single  state,  in  which  all  the 
citizensHvill  have  equal  privileges.  Now,  it  is  very  apparent,  from 
our  whole  history,  that  the  submission  of  the  six  nations  has  been 
of  the  former  kind,  and  that,  as  an  inferior  nation,  they  were  only 
restrained  of  their  sovereignty  in  certain  respects.  Though  born 
within  our  territorial  limits,  the  Indiana  are  considered  as  born 
under  the  dominion  of  their  tribes.  They  are  not  our  subjects, 
born  within  the  purview  of  the  law,  because  they  are  not  born  in 
obedience  to  us.  They  belong,  by  birth,  to  their  own  tribes,  and 
these  tribes  are  placed  under  our  protection  and  dependent  upon 
us ;  but  still  we  recognize  them  as  national  communities.  In  this 
situation  we  stood  in  relation  to  each  other,  at  the  commencement 
of  our  revolution.  The  American  congress  held  a  treaty  with  the 
six  nations,  in  August^  1775,  in  the  name  and  on  behalf  of  the 
United  Colonies,  and  a  convention  of  neutrality  was  made  between 
them:  '*  This  is  a  family  quarrel  between  us  and  old  England/^ 
said  the  agents,  in  the  name  of  the  colonies ;  "  you  Indians  are  not 
concerned  in  it.  We  desire  you  to  remain  at  home,  and  not  join 
either  side."  Again,  in  1776,  congress  tendered  protection  and 
friendship  to  the  Indians,  and  resolved,  that  no  Indians  should  be 
employed  bS  soldiers  in  the  armies  of  the  United  States,  before  the 
tribe,  to  which  they  belonged,  should,  in  a  national  council,  have 
consented  thereunto,  nor  then,  without  the  express  approbation  of 
congress.  What  acts  of  government  could  more  clearly  and 
strongly  desi^i^nate  these  Indians  as  totally  detached  from  our  bodies 
\>oritic,  and  as  separate  and  independent  communities  ? 

In  1778,  congress  resolved,  that  they  would  chastise  the  SenecaSy 
who  had  joined  the  enemy,  and  would  reduce  them  to  terms  of 
peace ;  and  when  some  Seneca  chiefs  appeared  *at  Philadelphia^ 
they  directed  the  board  of  war  to  inquire,  whether  they  came  in 


[•7131 


713 


CASES  IN  THE  COURT  OF  ERRORS 


ALBANY, 
F«b.  1823. 


iN  ERROR  the  character  of  representatives  or  ambassadors  of  their  natioD. 
Aod  when,  in  1779,  congress  had  resolved  upon  terms  of  peace 
with  the  Indians f  the  conditions  were  such  as  would  be  dictated 
to  a  public  enemy,  known  as  such  by  the  laws  of  war;  they  bad 
not  the  remotest  resemblance  to  the  terms  or  spirit  of  a  ncTOtiation 
with  citizens  or  subjects  who  had  broken  their  allegiance,  in  1783, 
congress  expressly  waived  the  right  of  conquest  over  the  Bidiansy 
and  recommended  proffers  of  peace  and  a  friendly  treaty,  for  the 
purpose  of  receiving  them  into  favor  and  protection.  Lastly,  in 
October^  1784,  a  treaty  of  peace  was  made  at  Fort  Sianvnj:,  be- 
tween the  United  States  and  the  sachems  and  warriors  of  the  six 
nations;  and  the  United  States  gave  peace  to  those  of  the  six 
nations  who  had  been  hostile,  and  received  them  under  protection, 
and  required  that  the  hostile  tribes  should  stipulate,  that  the 
Oneidas  and  T\iscaroras  should  be  secured  in  the  possession  of 
their  lands. 

There  was  nothing,  then,  in  any  act  or  proceeding,  on  the  part 
of  the  United  States,  during  the  revolutionary  war,  which  went  to 
impair,  and  much  less  to  extinguish,  the  national  character  of  the 
six  nations,  and  consolidate  them  with  our  own  people.  Every 
public  document  speaks  a  different  language,  and  admits  their 
distinct  existence  and  competence  as  nations,  but  placed  in  the  same 
state  of  dependence,  and  calling  for  the  same  protection  which 
existed  before  the  war. 

The  report  of  a  committee  of  congress,  in  May,  1782,  placed 
the  condition  of  these  six  nations  upon  the  true  foundation,  in 
point  of  fact.  It  appeared,  they  said,  that  all  the  lands  of  the  six 
nations  had  been  by  them,  as  appendant  to  the  government  of 
New- York,  in  due  form,  placed  under  the  protection  of  the  crown 
of  England,  so  far  as  respected  jurisdiction  only ;  and  that  the 
colony  of  New-Torfc,  for  upwards  of  one  hundred  years,  had  pro- 
tected these  nations  as  the  dependents  and  allies  of  that  gov- 
ernment. 

In  1794,  there  was  another  treaty  made  between  the  UnMed 
States  and  the  six  nations,  in  which  perpetual  peace  and  friend- 
ship were  declared  between  the  contracting  parties,  •and  the 
United  States  acknowledged  the  lands  reserved  to  the  Oneida^ 
Onondaga  and  Cayuga  nations,  in  and  by  their  treaties  with  this 
state,  to  be  their  property  ;  and  the  treaty  contains  this  provision, 
which  has  a  very  important  and  a  very  decisive  bearing  upon  the 
point  mider  discussion :  The  United  States  and  the  six  nations 
agree,  that  for  injuries  done  by  individuals  on  either  side,  no  pri- 
vate retaliation  shall  take  place,  but  complaint  shall  be  made  by 
the  injured  party  to  the  other ;  that  is,  by  the  six  nafions,  or  any 
of  them,  to  the  president  of  the  United  States,  and  by  or  on  be- 
half of  the  president,  to  the  principal  chiefs  of  the  six  nations,  or 
of  the  nation  to  which  the  offender  belongs.  What  more  demon- 
strable proof  can  we  require,  of  existing  and  acknowledged 
sovereignty  residing  in  "those  Indians  1  We  have  here  the  forms 
and  requisitions  peculiar  to  the  intercourse  between  friendly  and 
independent  states,  and  they  are  conformable  to  the  i  '^^reived  in- 
stitutes of  the  law  of  nations.  The  United  States  have  u  ^er  dealt 
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with  those  people,  within  our  national  limits,  as  if  they  were  ex-  IN  error 
tiDguished  sovereignties.  They  have  constantly  treated  with  them 
as  dependent  nations,  governed  by  their  own  usages,  and  possess- 
ing governments  competent  to  make  and  to  maintain  treaties.  They 
have  considered  them  as  public  enemies  in  war,  and  allied  friends 
ia  peace.  Jf  "knere  territorial  jurisdiction  would  make  the  six  na- 
tions citizens  of  this  state,  the  same  effect  must  have  been  produced 
afi  to  the  numerous  tribes  of  Indians  included  witliin  the  vast  terri- 
torial limits  of  the  United  States  ;  and  it  is  worth  a  moment's  at- 
tention to  observe  the  relations  existing  between  the  United  States 
and  the  Indians y  to  the  south  and  to  the  west. 

In  the  treaty  between  the  United  States  and  the  Wiandots^  Ot-^ 
tawas,  Chippewas,  and  others,  in  1785,  it  was  provided,  that  if  any 
Indian  commit  murder  or  robbery  upon  a  citizen  of  the  United 
Siatesy  they  shall  deliver  him,  up  to  be  punished  according  to  our 
law.  This  surrender  of  criminals  is  here  made  part  of  a  national 
compact,  and  the  distinction  is  preserved  between  Ltdians  and 
citizens ;  and,  while  we  assume  the  right  to  redress  the  injuries  of 
the  one,  we  abandon  the  other  to  the  protection  of  their  own  peo- 
ple. The  treaties  with  the  Cherokeesy  in  1785  and  1791,  go  fur- 
ther, *and  provide,  that  citizens  of  the  United  States  committing 
robbery  or  murder  on  the  Cherokeesy  shall  be  punished  by  us  in 
like  manner  as  if  the  same  were  committed  upon  one  of  our  own 
citizens.  They  also  contain  a  new  and  striking  provision,  and 
that  is,  that  citizens  settling  upon  their  lands,  thereby  forfeit  the 
protection  of  the  Umted  States,  and  the  Ckerokees  may  punish  them 
as  they  please.  The  same  provision,  relative  to  the  surrender  and 
punishment  of  persons  guilty  of  murder  or  robbery,  is  inserted  in 
the  treaties  with  the  Uhoctawsy  Chickasawsy  Skawanesey  Creeks, 
Oitawasy  Chippewas,  &c.  And,  in  the  treaties  with  the  latter 
tribes,  in  1789  and  1795,  citizens  settling  on  their  lands  are  de- 
clared to  be  out  of  the  protection  of  the  United  Slatesy  and  liable 
to  punishment  at  the  discretion  of  the  Indians. 

It  would  seem  to  me  to  be  almost  idle  to  contend,  injthe  face 
of  such  provisions,  that  these  Indians  were  citizens  or  subjects  of 
the  United  Statesy  and  not  alien  and  sovereign  tribes. 

In  the  ordinance  of  congress,  in  1737,  passed  for  the  govern- 
ment of  the  territory  of  the  United  States  north-west  of  the  Ohio^ 
it  was  declared,  that  the  Indians  within  that  territory  should  never 
be  invaded  or  disturbed  in  their  property,  rights  or  liberties,  unless 
in  just  and  lawful  war.  By  a  just  and  lawful  war  is  here  meant, 
a  controversy  according  to  the  public  law  of  nations,  between  in- 
dependent states,  and  not  an  insurrection  and  rebellion.  Th« 
Ufiited  Spates  have  never  undertaken  to  negotiate  with  the  Indian 
tribes,  except  in  their  national  character.  They  hdve  always  as- 
serted their  claims  against  them  in  the  only  two  ways  known  to 
nations,  upon  the  ground  of  stipulation  by  treaty,  or  by  force  of 
arms.  The  ordinance  further  provided,  that  laws  should  be  made 
to  prevent  wrongs  dqpke  to  the  Indians;  and  this  implies  a  state 
of  dependence  and  imbecility  on  the  part  of  the  Indiansy  and  that 
correspondent  claim  upon  us  for  protection  arising  out  of  the 
*  501 


715 


CASES  IN  THE  COURT  OF  ERRORS 


Feb.  182S. 

GOODELL 
V. 

Jackson. 

[•716] 


IN  ERROR,  superiority  of  our  condition,  which  afford  the  true  solution  to  moel 
ALBANY     ^f  ^^^  regulations  concerning  them. 

yf-Q  ^fg  j^Q^  prepared  again  to  put  the  question,  where  is  the 
evidence  of  the  fact,  or  wnere  is  the  ground  for  *^the  assertion, 
that,  at  the  death  of  John  Sagoharase^  as  early  as  March,  1783,  the 
Oneida  tribe  of  Indians  had  ceased  to  be  a  nation,  and  had  become 
an  integral  part  of  the  people  of  this  state,  in  whose* name  and  by 
whose  authority  the  constitution  was  ordained  ?  No  proposition 
would  seem  to  me  to  be  more  utterly  fallacious,  and  more  entirely 
destitute  of  any  real  foundation  in  historical  truth.  It  is  repug- 
nant to  all  the  treaties,  and  to  all  the  public  documents,  to  the 
declared  sense  and  practice  of  the  colonial  governmenU;,  and  of 
the  government  of  the  United  States,  and  of  tliis  state.  The  ques- 
tion is  not,  what  changes  the  six  nations,  or  the  Oneidas  in  par- 
ticular, have  undergone  since  1783 ;  but  the  question  is,  were  the 
Indians  belonging  to  the  tribe  of  Oneidas,  and  residing  with  the 
Ontidas,  in  1783,  when  John  Sagoharase  died,  citizens  of  this  state, 
and  capable  of  purchasing,  holding  and  inheriting  freehold  estates, 
in  the  character  of  citizens,  with  all  the  appendant  rights  ?  In  my 
opinionnif  the  grant  to  John,  the  father,  did  not,  of  itself,  aatiior- 
ize  William,  the  son,  to  inherit  as  heir,  he  had  no  capacity  to  take, 
for  he  was  an  alien,  placed  under  our  protection,  as  one  of  the 
members  of  his  tribe,  but  not  owing  us  personal  obedience  and 
allegiance  as  a  subject.  If  the  patent  did  not  exclusively  render 
him  competent  to  inherit  as  heir,  then  he  had  no  such  ability  until 
the  act  of  1809,  which  declared  that  the  heirs  of  Oneida  paten- 
tees should  be  competent  to  take,  '^  in  the  same  manner  as  if  such 
heirs  were  citizens  of  this  state  at  the  death  of  their  ancestors  ;" 
and  this  act  was  not  passed  until  two  years  subsequent  to  the 
deed  to  Peter  Smith. 

But  though  it  be  immaterial,  as  to  the  point  under  discussion, 
what  became  of  the  Oneida  nation  since  the  death  of  John,  the 
patentee,  yet,  in  the  opinion  of  the  Supreme  Court,  much  stress 
appears  to  have  been  laid  upon  the  act  of  the  13th  of  Aprils  1823, 
pardoning  Tommy  Jemmt/y  and  asserting  exclusive  criminal  juris- 
diction in  the  courts  of  this,  and  the  United  States,  over  all  2-imes 
and  offences  committed  within  the  state.  Admitting  that  this  act 
completely  annihilated  the  national  character,  and  the  sovereign, 
attributes  of  the  six  nations,  what  has  this  fact  to  do  with  the  in- 
quiry, how  those  nations  stood,  forty  years  ago,  *when  John  Sa- 
foharase  died,  and  when  his  son  is  asserted  to  have  succeeded  as 
eir  ?  Though  this  act  may  have  gone  a  step  beyond  any  former 
proceeding,  in  respect  to  Indian  sovereignly,  yet  it  only  restrained 
the  exercise  of  it  in  one  particular  mode,  and  claimed  that  juris- 
diction over  our  own  territory,  which  is  perfectly  consistent  with 
the  admission  of  the  alienage,  and  distinct  national  charnctcr  of  the 
Indians.  It  is  understood  that  witchcraft  is  the  only  offence  which 
the  Indians  have  undertaken  to  punish  judicially,  as  a  community 
It  was  a  sentence  for  that  offence  that  led  to  the  act  for  wh'xh  7om- 
my  Jemmy  was  tried.  All  other  offences  are  said  to  be  left  to  the 
arm  of  private  and  family  revenge ;  and  their  irregular  and  foul 
executions  were  shocking  to  humanity,  and  were  not  to  be  toler- 
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ated  m  the  neighborhood,  and  under  the  eye  of  a  civilized  and  IN  error. 
Christian  people.  Under  tlie  circumstances  in  which  we  were 
placed  in  relation  to  those  Indians,  as  their  guardians  and  pro- 
tectors, we  had  a  right  to  avail  ourselves  of  the  superiority  of  our 
character,  and  put  a  stop  to  such  irregular  and  horrible  punish- 
ments, even  as  our  nation  claims  the  right  of  punishing  the  sub- 
jects of  other  independent  powers,  without  the  consent,  and  against 
the  will  of  their  own  governments,  if  they  are  caught  in  carrying 
on  the  African  slave  trade. 

I  do  not,  therefore,  consider  the  act  of  1822  as  affecting  the 
question,  whether  the  remainder  of  the  six  nations  still  rightfully 
exist  as  a  separate  people,  or  whether  they  have  become  amalga- 
mated with  us,  and  incorporated  into  the  body  politic,  asmemberb 
and  citizens.  In  my  opinion,  that  statute  had  no  such  intention  \ 
and  when  the  time  shall  arrive  for  us  to  break  down  the  partition 
wall  between  us  and  them,  and  to  annihilate  the  political  existence 
o^the  Indians  as  nations  and  tribes,  I  trust  we  shall  act  fairly  and 
explicitly,  and  endeavor  to  effect  it  with  the  full  knowledge  and 
assent  of  the  Indians  themselves,  and  with  the  most  scrupulous 
regard  to  their  weaknesses  and  prejudices,  and  with  the  entire 
approbation  of  the  government  of  the  United  States.  I  am  satis- 
fied, that  such  a  course  would  be  required  by  prudence,  and  would 
become  necessary,  not  only  for  conscience  sake,  but  for  the  repu- 
tation opour  justice. 

*So  late  as  the  5th  of  April,  1813,  the  legislature  authorized 
the  governor  to  hold  a  treaty,  on  the  part  of  the  people  of  this 
state,  with  the  Oneida  nation  o{  Indians,  and  with  any  other  Indian 
nations  or  tribes  within  this  state.  And  here  let  us  observe  who 
were  to  be  the  contracting  parties  to  this  treaty,  by  the  very  words 
of  the  statute.  They  are  the  people  of  this  state  on  the  one  part, 
and  the  Oneida  nation  on  the  other.  What  language  can  be  more 
unequivocal  to  show,  that  the  Oneida  nation  was  then  subsisting 
as  a  distinct  community,  recognized  in  a  national  character,  and 
as  competent  to  treat  in  that  ch  racter,  and  that  they  did  not  form 
an  integral  part  of  the  people  of  this  state  ?  Indeed,  so  clear  does 
this  point  appear  to  my  judgment,  that  if  it  were  not  for  the  great 
authority  of  the  opinion  which  we  are  reviewing,  and  for  the  able 
argument  which  we  have  heard,  I  should  suppose  that  I  had  been 
combating  a  shadow. 

If,  therefore,  the  case  turned  upon  the  question,  whether  Wil- 
liam, the  Indian  heir,  was  a  citizen  or  an  alien  in  1783, 1  sjiould 
not  be  in  favor  of  the  conclusion  drawn  by  the  Supreme  Court. 
But  I  do  not  place  the  cause  upon  that  ground,  for  the  reasons 
which  have  already  been  mentioned.  I  take  it,  as  a  given  point, 
that  the  patent  issued  according  to  the  direction,  and  under  the 
authority  of  the  statute  mentioned  in  it,  because  such  had  been 
the  decision  of  the  commissioners  of  the  land  office,  and  because 
the  legislature,  afterwards,  held  such  patents  to  be  valid  ;  and  then, 
I  say,  that  the  grant  to  John  Sagoharase,  and  his  heirs,  rendered 
the  Indian  heir  competent  to  take,  though  an  alien,  and  bis  title 
was  not  liable  to  be  impeached  on  account  of  his  civil  or  political 
condition. 
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iS  ERROR.  If  TPilKam  took  the  estate  as  heir,  then  the  next,  and  only  re* 
maining  head  of  inauiry,  is,  whether  Fttcr  Smith  was  authorized 
to  purchase  from  frilHam,  the  heir,  in  the  year  1197.     The  Su 

f)reme  Court  were  of  opinion,  that  the  purchase  by  Smith  was  law 
ui  and  valid,  and  that,  in  1797,  there  was  no  prdiibition  to  pur 
chasers  of  land  from  individual  Indians^  but  only  from  Indians  a.s 
a  tribe  or  community.  The  courts  on  this  point,  entered  into  no 
discussion,  but  merely  referred  to  one  or  more  former  decisions, 
as  settling  the  question.  Before  entering  at  large  into  the  subject, 
it  may  %e  useful  to  state  briefly  the  substance  of  the  various  and 
conflicting  decisions  of  the  Supreme  Court. 

The  same  questions  which  we  have  now  before  us,  arose  in  the 
case  o(  Jaclcson  v.  Wood^  which  was  decided  in  the  Supreme  Court, 
in  1810,  (7  Johns.  Rep.  290.)  That  was  the  case  of  a  patent  for 
a  military  lot,  granted  in  1791,  to  an  Oneida  Indian,  for  his  ser- 
vices during  the  revolutionary  war.  After  (he  death  of  the  paten- 
tee, his  two  sons,  who  were  Oneida  Lidians,  residing  witli  the 
-  Oneida  tribe,  sold,  in  1808,  the  lot  to  the  plaintifi",  and  it  was  con- 
tended, in  support  of  the  title  of  the  purchaser,  and  by  one  of  the 
counsel  who  argued  this  cause,  on  the  part  of  the  defendant  in 
error,  that  the  constitution  did  not  apply  to  sales  by  individual 
Indians,  and  that  the  act  of  1788  was  not  intended  to  be  broader 
than  the  constitution.  It  was  contended,  on  the  other  side,  that 
the  Indian  heirs  were  aliens,  and  so  could  not  inherit ;  and  also, 
that  the  purchase  from  an  individual  Indian  was  within  the  letter 
and  spirit  of  the  act  of  1788.  I  had  the  honor,  at  that  time,  to  be 
chief  justice,  and  delivered,  what  was  admitted  to  be,  the  unani- 
mous opinion  of  the  court ;  the  other  members  of  the  court  were 
Judges  Thompson,  Spencer,  Van  Ness  and  Yates.  It  was  observed, 
in  the  opinion  delivered,  to  be  a  fact,  too  notorious  to  admit  of 
discussion,  or  to  require  proof,  that  the  Oneida  Indians  still  resided 
within  the  state,  as  a  distinct  and  independent  tribe,  and  that  they 
could  not  be  considered  as  subjects,  bom  under  allegiance,  and 
bound,  in  the  common  law  sense  of  the  term,  to  all  its  duties. 
That  the  prohibition  in  the  constitution  might,  perhaps,  refer  to 
purchases  from  the  Indians  as  a  tribe,  but  the  act  of  17^  carried 
the  prohibition  to  purchases  from  individual  Indians,  and  the  act 
of  1801  prohibited  any  action  upon  any  contract  aeainst  any  hi^ 
dian  residing  upon  their  lands.  These  statute  regulations,  it  was 
observed,  showed  the  sense  of  the  legislature,  that  an  Indian,  in 
his  individual  capacity,  was,  in  a  great  degree,  inops  consilii,  and  dnlit 
to  make  contrarts,  unless  with  the  consent  and  under  the  protec- 
tion of  a  civil  ma<^istrate.  It  was  concluded,  that  the  purdiase 
from  the  heirs  was  within  the  letter  and  spirit  of  the  acts  of  1788 
and  1801^  and  that  those  statutes  ought  to  be  liberally  construed 
*in  favor  of  the  inability ;  and  judgment  was  rendered  against  the 
purchaser. 

If  that  case  was  well  decided,  then  the  judgment  of  the  Supreme 
Court,  in  the  csise  before  us,  is  erroneous,  for  the  two  decidons 
are  directly  repugnant  to  each  other. 

Afterwards,  in  Chandler  v.  Edson,  in  1812,  (9  Johns.  Rep.  362.) 
being  the  case  of  an  entry  upon  lands  of  the  Stockbridge  hidiajis 
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die  court  unanimously  observed^  (and  I  was  still  a  member,  and  /JV  ERROiL 
wrote  the  opinion,)  that  it  was  the  wise  policy  of  the  statute  of  albany, 
1801,  (being  the  revised  act  which  included  the  a«t  of  1788,)  to 
interdict  all  individual  whites  from  any'contract  with  the  Indians^ 
in  respect  to  their  lands,  or  any  interest  therein.  Such  a  complete 
and  total  interdict  was. indispensable  to  save  the  Indians  from  fall- 
ing victims  to  their  own  weakness,  and  to  the  superior  intelli- 
gence, and,  sometimes,  to  the  cupidity,  of  the  whitea. 

This  decision,  and  the  principle  annoujiced  in  it,  was  perfectly 
in  accordance  with  the  preceding  decision,  and  showed  the  strong 
conviction  of  the  court,  as  to  the  extent  and  policy  of  the  prohilM- 
tion. 

The-  next  case  was  that  of  Dana  v.  Dana^  in  May,  1817,  (14 
Johns.  Rap,  131.)  in  which  a  suit  was  brought  upon  an  arbitration 
bond,  against  an  Oneida  Indian;  I  refecto  it,  not  as  an  analo- 

§ous  case,  but  as  containing  an  explicit  recognition  of  the  former 
ecisions.  The  object  and  policy  of  the  statutory  inhibition,  said 
Mr.  Justice  Spencery  in  delivering  the  opinion  of  the  court,  had 
been  already  expounded  by  the  two  preceding  decisions  to  which 
he  referred.  We  considered  the  statute  as  a  guard  against  tlie 
imposition  and  frauds  to  -which  that  unfortunate  race  of  men  are 
exposed,  from  their  ignorance  and  mental  debasement. 

Thus  fa^  Che  doctrine  of  the  court  had  been  uniform,  and  the 
public  had  a  right  to  consider  the  construction  of  the  statutes,  so 
far  as  that  construction  depended  upon  the  Supreme  Court,  as  set- 
tled. But  in  the  case  of  Jackson  v.  Sharp ^  decided  in  October , 
1817,  (14  Johns.  Rep.  472.)  a  different  rule  of  construction  was 
adopted.  The  platent,  in  that  case,  was  granted  to  an  Oneida  In- 
dian, for  a  military  lot,  and  in  1791,  he  sold  the  lot  to  a  white 
man,  and  the  question  was,  whether  the  conveyance  was  valid, 
[t  was  *con  tended,  in  favor  of  the  purchase,  and  by.  the  same 
counsel  who  had  argued  in  support  of  that  side^  in  the  first  case 
which  has  been  mentioned,  that  neither  the  constitution,  nor  the 
act  of  1788,  related  to  purchases  from  an  individual  Lidian.  It 
was  there  said,  also,  that  the  court,  in  Jackson  v.  Wood,  admitted, 
that  the  constitution  related  to  purchases  of  Indians  as  a  tribe. 
Now  this  was  not  exactly  so.  The  opinion  delivered  in  1810 
was  cautious  and  reserved  on  that  point,  and  only  mentioned,  that, 
perhaps,  the  constitution  had  such  a  reference.  The  opinion  of 
1810  considered  the  act  of  1788,  as  extending  the  prohibition  ex- 
plicitly to  all  purchases  from  individual  Indians  as  well  as  from  a 
tribe.  The  judgment  of  the  couA;  in  the  case  of  Jackson  v.  Sharp, 
was  pronounced  by  Mr.  J.  Yates ;  and  in  the  opinion  which  he 
delivered  in  behalf  of  his  brethren,  it  is  said  the  constitution  did 
not  affect  the  deed,  and  applied  only  to  purchases  from  the  Indians 
as  a  community,  and  that  the  act  of  1788  did  not  carry  the  pro- 
hibition further  than  the  constitution  bad  carried  it,  and  so  the 
court  held  the  purchase  valid. 

The  court  undertook  to  distinguish  the  case  from  that  of  Jack- 
son V.  Wood,  for  they  say  the  decision  in  7  Johns.  Rep.  was  decided 
upon  the  act  of  1801,  which  was  rtiore  extensive  than  the  act  of 
1788,     This  I  apprehend  to  be  a  mistake.     The  case  of  Jackson 
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fiV  ERROR,  V.  Wood  was  decided  upon  the  act  o£  1788,  which  was  explicitly 
referred  to  as  reaching  the  case ;  and  the  provision  in  the  act  ol 
1801,  prohibiting  suits  against  Indians  upon  contracts,  was  refer 
red  to  principally  because  it  afforded  auxiliary  considerations.  I 
is  impossible  that  I,  for  one,  could  ever  have  considered  that  the 
act  of  1788,  by  being  incorporated  with  many  other  provisions  into 
the  body  of  the  act  of  1801,  was  to  receive  a  different  and  broader 
construction,  because  the  preamble  was  laid  aside  in  the  revision 
of  it.  The  preambles  to  most  of  the  statutes  were  omitted  in 
the  revision  of  1801,  as  unnecessarily  encumbering  the  work,  and 
because  they  could  not  very  well  be  inserted  when  the  provisions, 
in  various  statute?  relating  to  one  subject,  were  all  blended  to- 
gether in  one  consolidated  statute.  Besides,  it  had  already  been 
settled,  by  the  unanimous  opinion  of  the  *Court  of  Errors,  in  1605, 
(Taylor  v.  Delancey^  2  Caines*s  Cases  in  Error,  151.)  that  even  the 
change  of  phraseology  in  the  language  of  a  revised  act,  should  not 
be  deemed  or  construed  to  be  a  change  of  the  law  as  it  stood  be- 
fore the  revision,  unless  such  phraseology  evidently  purported  an 
intention  in  the  legislature  to  work  a  change.  And,  surely,  after 
such  an  authority,  the  court  never  could  have  intended,  in  1810, 
that  the  act  of  1 788  was  to  be  more  extensively  construed  as  re- 
vised in  J  801,  merely  from  the  unimportant  circumstance,  that  it 
had  lost  the  preamble,  which  is  no  part  of  a  statute. 

The  decision  of  1817,  in  undertaking  to  place  the  case  of  Jack- 
son V.  Sharp  out  of  the  reach  of  the  decision  in  Jackson  v.  Wood, 
proceeded  evidently  upon  a  mistake.  The  two  decisions  are  ut- 
terly inconsistent  with  each  other,  and  the  latter  did  overrule  the 
former,  and  introduce  a  new  rule  of  construction.-  This  the  court 
had  a  right  to  do,  and  they  were  bound  to  do  it,  if  they  had  become 
entirely  satisfied,  that  they  had  previously  mistaken  the  law. 
Whether  they  had  mistaken  it  or  not,  remains  now  to  be  definitively 
settled  by-this  court.  All  that  I  insist  upon,  at  present,  is,  that 
when  a  rule  of  property  has  been  once  deliberately  adopted  and 
declared,  it  ought  not  to  be  disturbed  by  the  same  court,  except 
for  very  cofcent  reasons,  otherwise,  the  community  would  never  be 
able  to  deal  with  safety,  and  would  be  in  a  state  of  perplexing 
uncertainty  as  to  the  law. 

The  37th  article  of  the  constitution  of  1777  declared  it  to  be 
"of  great  importance  to  the  safety  of  this  state,  that  peace  and 
amity  with  the  Indians  within  the  same,  be  at  all  times  supported 
and  maintained ;  and  that  the  frauds  too  oAen  practised  towards 
the  Indians,  in  contracts  made  for  their  lands,  had,  in  divers  in- 
stances, been  productive  of  dangerous  discontents  and  animosi- 
ties." It,  therefore,  ordained,  "  that  no  purcha>es  or  contracts 
for  the  sale  of  lands,  made  with,  or  of  the  said  Indians,  shall  be 
binding  on  them,  or  deemed  valid,  unless  made  under  the  author- 
ity,  and  with  the  consent  of  the  legislature."  This  is  the  provision ; 
and  the  rf>nstitution  states  one  important  fact  as  the  basis,  and  the 
sole  governing  motive  for  the  whole  of  it,  and  that  is,  iUnt  frauds 
were  too  often  practised  towards  the  Indians  in  *contracts  made 
fortheir  lands.  It  was  this,  and  this  only,  that  endangered  our 
peace  and  amity  with  them.  There  was  no  suggc  stion  of  fraud 
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or  imposition  committed  by  them  upon  the  whites.  That,  indeed,  IN  error 
(vould  have  been  an  idle  suggestion,  and  about  as  reasonable  as 
the  complaint  of  the  wolf  in  the  fable,  that  the  lamb,  standing  far 
below  him,  was  disturbing  him  in  the  enjoyment  of  the  running 
stream.  The  constitution  assumes,  as  a  fact,  one  great  truth, 
verified  by  the  whole  history  of  our  country,  that  the  Indians^  in 
their  commercial  dealings  with  the  whites,  were,  comparatively,  a 
feeble  and  a  degraded  race,  who  stood  in  need  of  the  arm  of  gov- 
ernment constantly  thrown  .around  them.  Before  the  constitution 
of  this  state  had  been  adopted,  the  congress  of  the  United  States 
had  felt  and  acknowledged  the  duty  of  protecting  the  Indians  from 
the  frauds  to  which  they  were  exposed,  and  of  which  they  were 
too  frequently  the  victims. 

Thus,  in  the  resolution  of  congress  o{  January ^  1776,  regulating 
trade  with  the  Indians,  it  was  declared,  that  no  person  should  be' 
permitted  to  trade  with  them  without  license,  and  that  the  traders 
should  take  no  unjust  advantage  of  their  distress  and  intemperance. 
In  a  speech,  on  behalf  of  congress,  to  the  six  nations,  in  April, 
1776,  it  was  said  to  them,  that  congress  were  determined  to  culti- 
vate peace  and  friendship  with  them,  and  prevent  the  white  people 
from  wronging  them  in  any  manner,  or  taking  their  lands.  That  » 
congress  wished  to  afford  protection  to  all  theii  brothers  ihe  Indians, 
who  lived  with  them  on  this  great  island,  and  that  the  white  people 
should  not  be  suffered,  by  force  or  fraud,  to  deprive  them  of  any  of 
their  lands.  And  in  November,  1779,  when  congress  were  discuss- 
ing the  conditions  of  peace  to  be  allowed  to  the  six  nations,  they 
resolved,  that  one  condition  should  be,  that  no  land  should  be  sold 
or  ceded  by  any  of  the  said  Indians,  either  as  individuals,  or  as  a 
nation,  unless  by  consent  of  congress. 

This  resolution,  almost  coeval  with  our  constitution,  shows  the 
important  fact,  that  individual  Indians,  as  well  as  tribes  and  com- 
munities, were,  and  ought  to  be,  equally  protected  from  imposition 
in  the  sale  of  their  lands;  and  if  such  were  the  views  of  congress 
in  1779,  why  should  not  *the  same  views  have  been  in  the  contem- 
plation of  our  constitution  in  1777  7 

The  government  of  the  United  States  had,  in  the  earliest  and 
purest  days  of  the  republic,  watched  with  great  anxiety  over  the 
property  of  the  Indians  intrusted  to  their  care.  It  must  have  been 
immaterial  from  what  source  the  property  proceeded,  and  whether 
it  was  owned  by  tribes,  or  families,  or  individuals.  If  it  teas  Indian 
property  in  land,  it  had  a  right  to  protection  from  us  as  against  our 
own  people.  The  Indians  under  the  colony  administrations  con- 
fided their  lands  to  our  protection.  As  early  as  1634.  the  Onon 
dagas  an:l  Cayugas,  for  instance,  told  the  governor  of  New- York, 
that  they  were  a  free  people,  and  had  put  their  lands  and  them- 
telves  under  the  protection  of  the  duke  of  York,  and  of  the  great 
<achem  Charles,  that  lived  on  the  other  side  of  the  great  water. 
The  friendship  of  the  six  nations  towards  the  colony  government, 
&nd  the  protection  of  the  government  to  them,  continued  unshaken 
for  upwards  of  a  century,  and  this  mutual  good  faith  has  received 
the  most  honorable  and  the  most  undoubted  attestations.  Gov- 
ernor  Golden,  in  his  history  of  the  six  nations,  states,  that  the 
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IW  ERROR,  Dutch  entered  into  an  alliance  with  them,  which  continued  vnth- 
out  any  breach  on  either  side,  until  the  Engttsh  conquenjo  the 
colony  in  1664.  Friendship  and  protection  were  then  renewed, 
and  the  Indians,  he  says,  observed  the  alliance  on  their  part  strictly 
to  his  day ;  and  we  know  that  their  fidelity  continued  unshuketi 
down  to  the  period  of  our  revolution.  On  one  occasion,  ihe 
colonial  assembly,  in  their  address  to  the  governor,  expressed  tfitiv 
abhorrence  of  the  project  of  reducing  the  Indians  by  force,  uiiu 
possessing  themselves  of  their  lands,  for,  to  the  steadiness  of  these 
Indians  to  the  interest  of  Great  Britain,  they  said,  they  owed,  in 
a  great  measure,  their  internal  security.  The  colony  governors 
constantly  acknowledged  their  friendship  and  services.  We 
have,  on  the  other  hand,  in  favor  of  the  colony,  the  report  of  a 
committee  of  congress,  to  which  I  have  already  alluded,  "  that  the 
colony  of  New- York  had  borne  the  burden,  both  as  to  blood  ana 
treasure,  of  protecting  and  supporting  the  six  nations  for  more 
than  one  hundred  years,  as  the  dependants  and  allies  of  the  gov- 
ernment." 

♦After  all  this,  who  will  hesitate  to  say,  that  it  was  worthy 
of  the  character  of  our  people,  enjoying  so  great  a  superiority  over 
the  Indians,  in  the  cultivation  of  the  mind,  in  the  lights  of  science, 
the  distinctions  of  property,  and  the  arts  of  civilized  life,  to  have 
made  the  protection  of  the  property  of  the  feeble  and  dependent 
remnants  of  the  nations  within  our  limits  a  fundamental  article  of 
the  government  ?  It  is  not  less  wise  than  it  is  just,  to  giye  to  that  arti- 
cle a  benign  and  liberal  interpretation,  in  favor  of  the  beneficial  end 
in  view.  We  ought  to  bear  in  mind,  when  we  proceed  to  the 
consideration  of  the  subject,  that  the  article  was  introduced  for  the 
benefit  and  protection  of  the  Indians,  as  well  as  for  our  own  gOQ^, 
and  that  we  are  bound  to  the  performance  of  it,  not  only  by  duty, 
but  by  gratitude.  The  six  nations  were  a  great  and  powerful  con- 
federacy, and  our  ancestors,  a  feeble  colony,  settled  near  the  coasts 
of  the  ocean,  and  along  the  shores  of  the  Htidson  and  the  JlfoAatrfr, 
when  these  Indians  first  placed  themselves,  and  their  lands,  under 
our  protection,  and  formed  a  covenant  chain  of  fi^i^ndship  that  was 
to  endure  for  ages.  And  when  we  consider  the  long  and  distress- 
ing wars  in  which  the  Indians  were  involved  on  our  account  with 
the  Canadian  French,  and  the  artful  means  which  were  used,  fipom 
time  to  time,  to  detach  tliem  from  our  alliance,  it  must  be  granted 
that  fidelity  has  been  no  where  better  observed,  or  maintained 
with  a  more  intrepid  spirit,  than  by  these  generous  barbarians. 

The  purchase  by  refer  Smith,  in  1797,  came  witliin  tlie  pro 
vision  of  the  constitution.  It  was  a  purchase  of  lands  of  an 
Oneida  J/irftftw,  residing*  with  his  tribe,  and  within  the  limits  of  this 
state.  It  was  within  tne  mischief  and  within  the  spirit,  though  not 
strictly  within  the  very  letter  of  the  constitution,  because  the  pur- 
chase was  not  made  of  the  said  Indians,  but  only  of  one  of  the 
said  Indians.  This  is  all  the  variation  between  the  fact  and  the 
letter,  which  has  given  rise  toaconstruction,that  would  withdraw 
all  purchases  in  detail,  made  of  individual  Indians,  from  under  the 
protection  of  the  constitution.  Tlie  whole  article  might  be  frittered 
away  by  this  means.  To  construe  the  37th  article  strictly  by  the 
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etter  would  lead  to  very  great  absurdities ;  ^'yet  it  is  difficult  to  ^^  error, 
fay  why  we  should  adhere  to  the  letter  in  one  part,  and  not  in 
XDOther  part  of  it.  Thus,  the  prohibition  is  as  to  purchases  of 
the  Indians  within  this  state.  Literally,  this  would  apply  to  the 
entire  body  o^  Indians  collectively,  of  every  nation  and  tribe;  and 
we  cannot  reduce  the  prohibition  from  the  Indians  within  this 
state  to  a  part  or  portion  of  these  Indians^  without  having  recourse 
to  a  reasonable  construction.  So,  also,  upon  a  literal  interpretation, 
any  person  might  make  'a  single  purchase,  for  the  constitution 
does  not  say,  no  purchase  oc^  purchases,  contract  or  contracts^ 
but  is  confined  to  the  plural  number,  no  purchases  or  contracts. 
But  whoever  thought  of  subjecting  to  such  a  narrow,  grammatical 
construction,  a  great  constitutional  charter,  dealing  only  in  general 
>  principles  and  bold  outlines,  and  made  for  the  noblest  of  moral 
and  political  purposes?  Frauds  are  much  more  likely  to  happen 
in  contracting  with  a  single,  half  naked,  unsheltered  and  unpro- 
tected Indian,  than  with  an  assembly  of  grave  chiefs,  distinguished 
not  only  for  valor  in  war,  but  for  wisdom  in  council.  The  con- 
stitution might,  also,  be  easily  evaded,  upon  this  construction,  by 
procuring  a  sale  from  the  tribe  to  the  individual,  and  then  a  sale 
from  the  individual  to  the  whites. 

In  the  plan  of  a  penal  code,  lately  submitted  to  the  legislature 
of  Louisiana^  by  an  eminent  jurist,  and  one  of  the  native  sons  of 
this  state,  there  is  a  declaratory  article,  that  when  the  plural, persons, 
is  used  in  a  statute  prohibition,  the  injunction  applies  to  any  one  . 
person  doing  the  act;  and.  that  a  prohibition  as  to  more  objects 
than  one,  includes  the  same  prohibition  as  to  a  single  one  of  the  . 
same  objects.  According  to  that  rule,  then,  a  prohibition  to 
purchase  from  the  Indians  includes  a  prohibition  to  purchase 
irom  any  of  the  Indians ;  and  what  commentary  can  make  it  plainer  ? 
Suppose  the  constitution  bad  said,  no  fraudulent  purchases  from 
the  Indians  should  be  vali^,  would  it  not  have  reached  a  fraudulent 

Eurchase  from  a  single  Indian  7  Suppose  it  had  said,  that  no  rob- 
eries  or  murders  should  be  committed  upon  the  Indians^  under 
pain  of  death,  would  it  not  have  applied  to  a  single  robbery  or 
murder  ?  We  ought  to  give  to  the  words  the  sense  most  suitable 
to  the  ^subject  matter,  and  construe  them  largely  and  equitably  in 
favor  of  the  Indians^  for  whose  protection  they  were  intended. 
If  the  Oneida  sachems,  in  council,  had  brought  a  complaint  to  us, 
tkftt  a  member  of  their  tribe,  residing  with  them,  and  highly 
esteemed  by  them,  had  been  defrauded  by  one  of  our  people  of 
his  bounty  lands,  which  his  father  had  purchased  from  us  by  his 
blood,  and  they  had  pointed  to  our  constitution,  and  asked  if  the 
legislature  had  authorized  the  purchase ;  if  we  answered  in  the 
negative,  but  justifi^  the  purchase,  on  the  ground  that  the  con- 
stitution spoke  of  purchases  from  Indians,  and  not  of  a  purchase 
from  an  Indian^  would  .their  untutored  minds  be  able  to  comprehend 
the  nicety  of  such  a  distinction,  and  the  subtlety  of  such  an  intei 
pretation?  Would  diey  not  say,  or  rather  would  not  the  world 
say  for  them,  that  we  adhered  to  the  letter  and  disregarded  the 
spirit  of  the  constitution  ?  that  we  acted  almost  as  unreasonably 
as  the  Roman  general,  who  concluded  a  truce  with  the  enemy  for 
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/AT  ERROR,  thirty  days,  but  ravaged  their  territory  in  the  night,  under  the  pre 
tence  that  nights  were  not  within  the  letter  of  the  compact  ? 

The  rule  for  the  construction  of  statutes,  when  words  are  used 
in  the  plural  number,  was  well  laid  down  by  Hales.  J.,  in  a  case  in 
Plowden.  (Partridge  v.  Strange,  1  Piotcd.  66.  b.)  The  statute 
of  Hen.  VIII.  against  selling  pretended  titles,  spoke  of  rights  and 
titles  in  the  plural  number ;  that  judge  said,  *'  A  pretended  right 
and  title,  in  the  singular  number,  is  within  the  penalty  of  the  stat- 
ute, for  the  plural  number  contains  in  itself  the  singular  number, 
and  more."  He  referred,  also,  to  the  statute  of  1  H,  V.,  relating 
to  those  who  forged  false  deeds  and  muniments,  and  observed, 
"that  the  statute  speaks  of  false  deeds  in  the  plural  number,  yet,  if 
a  man  forge  one  false  deed,  he  shall  be  punished  by  the  statute,  as 
it  is  held  in  many  books."  Lord  Coke,  in  his  notes  to  Littht^n, 
{Co.  Lift.  369.  a.)  lays  down  the  same  rule  of  construction;  ft.nd 
where  the  statute  speaks  of  rights  in  the  plural  number,  any  one 
right,  says  he,  is  within  the  statute. 

But  it  is  time  to  pass  from  the  constitution  itself  to  the  consider- 
ation of  the  statutes  made  in  pursuance  of  it. 

In  the  winter  of  1788,  the  attention  of  the  legislature  *was  very 
thoroughly  awakened  to  this  subject,  in  consequence  of  certain 
long  leases  which  had  been  taken  of  the  Indian  lands,  and  w  hich 
the  legislature,  by  concurrent  resolution,  declared  to  be  infractions 
of  the  constitution,  and  void.  That  occurrence  led,  in  the  first 
place,  to  the  act  of  the  1st  of  March,  1788,  appointing  commis- 
sioners to  hold  treaties  with  the  Indians  within  this  state,  and  ta 
inquire  and  report  touching  purchases  of  lands  suggested  to  have 
been  made  without  the  authority  or  consent  of  the  legislature, 
from  the  said  Indians,  or  any  of  them,  by  any  person.  Here  was 
an  act  without  any  preamble  or  particular  reference  to  the  consti- 
tution, assuming,  as  a  matter  of  course,  that  purchases  from  any 
of  the  Indians,  without  legislative  sanction,  were  void.  The  act 
of  the  18th  of  March,  1788,  was  passed,  which  recited,  in  its  pre- 
amble, the  37th  article  of  the  constitution  j  and,  then,  more  effect- 
ually to  provide  against  infractions  of  it,  the  legislature  declared 
that  "  if  any  person,  unless  under  the  authority,  and  with  the  con- 
sent of  the  legislature,  in  any  manner  or  form,  or  upon  any  terms 
whatsoever,  should  purchase  any  lands  within  the  limits  of  this 
state,  or  make  contracts  for  the  sale  of  lands  within  the  limits  of 
this  state,  with  any  Indian  or  Indians  residing  therein,  he  should 
forfeit  100  pounds,  and  be  punished  by  fine  and  imprisonment. 
And  if  any  person  entered  upon,  or  took  possession  of,  any  lands 
within  this  state,  pretending  any  right  therein,  under  color  of  any 
purchase  from  any  such  Indian  or  Indians,  and  not  under  the  au- 
thority, and  with  the  consent  of  the  legislature,  he  should  be  subject 
to  the  like  pains  and  penalties." 

This  act  is  very  comprehensive  in  its  terms.     It  applies  to  the 
purchase  of  any  lands  of  any  Indian  within  this  state,  without  res 
ervation  or  exception.     I  entertain  no  doubt,  the  act,  in  all  its 
extent,  was  well  warranted  by  the  37th  article  of  the  constitution 
Some  of  the  most  eminent  civilians  of  that  day  were  in  the  legis- 
lature, at  the  time  of  the  passing  of  the  act,  and  voted  for  the  bill 
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(which  passed  unanimously  ;)  and  I  consider  the  legislative  con-  //v  ERROR 
ftruction  of  the  constitution,  then  given,  as  a  very  respectable,  *and  albany 
a  very  commanding  authority  in  tlie  case,  (a)  If  the  constitution 
had  been  really  silent  or  doubtful  on  the  subject,  yet,  the  statute 
expressly  reached  the  case  of  purchases  from  individual  Indians ; 
and,  as  Lord  Mansfield  observed,  in  Patiison  v.  Bankes,  {Coivp. 
543.)  there  arc  a  variety  of  cases  where  it  has  been  determined, 
that  strong  words  in  the  enacting  part  of  a  statute,  may  extend  it 
beyond  the  preamble.  We  have  the  rule  laid  down  by  the  K. 
B.,  in  The  King  v.  Atkos,  (8  Mod.  144.)  that  the  enacting  clause 
may  be  applied  to  other  mischiefs  than  those  mentioned  in  the 
preamble. 

This  act,  as  it  appears  to  me,  puts  an  end  to  all  further  question 
touching  the  construction  of  the  constitution ;  and,  at  any  rate,  the 
enacting  clause  puts  an  end  to  all  pretence  of  validity  in  the  claim 
of  the  defendant  in  error,  under  his  unauthorized  purchase  from 
William,  the  Indian,  in  1797. 

It  is  probable,  the  convention,  when  they  passed  the  article  of 
the  constitution  under  review,  may  not  have  anticipated  the  con- 
veyance of  lands  from  the  whites  to  the  Indians,  as  a  probable 
event.  But  their  provision  did  not,  and  ought  not,  to  have  rested 
upon  the  inquiry,  from  what  source  the  Ind{an  title  was  acquired. 
It  was  immaterial  whether  the  Indians  held  their  lands  by  imme- 
morial possession,  or  by  gift  or  grant  from  the  whites,  provided 
they  had  an  acknowledged  title.  In  either  case,  the  lands  were 
of  equal  value  to  them,  and  required  the  same  protection,  and 
exposed  them  to  the  like  frauds.  As  early  as  the  year  1788, 
individual  Indians  had  acquired  titles  from  the  whites,  and  in 
September,  1788,  we  have  the  remarkable  fact  of  the  Oneidas 
ceding  the  whole  of  their  vast  territory  to  the  people  of  this  state, 
and  accepting  a  retrocession  of  a  part,  upon  restricted  terms,  and 
with  permission  only  to  lease  certain  parts  for  a  term  not  exceeding 
twenty-one  years.  No  one  will  pretend  that  these  Oneida  lands 
were  not,  ailer  the  cession,  and  retrocession,  as  well  as  before, 
within  the  protection  of  the  constitution,  and  of  the  act  o{  March, 
1788. 

Though  I  do  not  deem  it  requisite  to  go  further,  in  order  *to  form 
a  just  conclusion  upon  the  case  before  us,  yet  it  will  contribute  to 
strengthen  that  conclusion,  if  we  trace  through  succeeding  statutes, 
the  constant  solicitude  of  the  legislature  to  discharge  their  duty,  as 
trustees  to  these  Indians,  by  giving  extraordinary  protection  to  them 
against  their  own  weaknesses,  and  against  the  superior  address,  in- 
telligence and  activity  of  the  whites. 

By  the  act  of  the  22d  of  March,  1790,  it  was  declared,  that  no 
person  should  maintain  any  action  upon  any  contract  to  be  made 
after  the  1st  of  July,  1790,  against  any  Indian  residing  upon  any 
lands  reserved  to  the  Onei£i,  Ononaaga  and  Cayuga  Indians. 
This  act  was  passed  several  years  before  Smith  made  his  purchase, 
and  it  certainly  goes  to  render  its  validity  very  questionable,  even 
if  there  were  no  other  statute  objections.    The  purchase  was  a 

(a)  Savntd  JtmeSf  Egbert  Beruofif  Jame»  Duane,  and  Richard  Harisonf  esqaires,  were 
neniliers  of  the  legUlature  when  the  bill  passed. 
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IN  ERROR,  contract  made  with  an  Indian^  residing  on  the  lands  reserved  to 
the  Oneidas,  and  an  action  of  ejectment  is  a  mixed  action^  affecting 
not  only  the  land  itself,  but  the  person  claiming  title.  If  the  Li- 
dian  was  rendered  incompetent  to  bind  himself  by  a  contract,  upon 
which  an  action  could  be  sustained  against  him,  is  il  to  be  sup- 
posed that  he  was  deemed  competent  for  the  most  important  of 
all  contracts,  the  alienation  of  his  lands  ?  There  seems  to  be  a 
manifest  inconsistency  in  the  proposition,  that  a.  person  is  incom- 
petent to  make  a  personal  contract,  and  yet  is  competent  to  make 
a  contract  binding  in  rem  ;  that  he  has  capacity  to  convey,  yet  is 
not  competent  to  warrant  the  title.  But  to  proceed  with  the  de- 
tail of  the  code  of  Indian  statute  law ;  the  act  of  the  11  th  of  March, 
1793,  appointed  agents  on  the  part  of  this  state,  to  make  further 
purchases  of  lands  of  the  Oneida^  and  other  Indian  tribes,  and  to 
propose  to  them  that  certain  officers  of  government,  and  their  suc- 
cessors, should  be  vested,  as  trustees  for  the  Lidians^  with  the  prop- 
erty which  they  might  choose  to  retain,  in  order  to  prevent  any 
encroachments  thereon,  and  to  bring  actions  of  trespass  for  the 
benefit  of  the  Indians.  By  the  act  of  the  27th  of  JUarch,  1794, 
six  persons,  by  name,  were  appointed  trustees  for  the  Indians  re- 
siding within  this  state^  and  for  each  tribe,  with  power  to  make 
such  agreements  with  the  Oneida^  Onondaga  and  Cayuga  Indians 
respe;:ting  their  lands,'as  should  produce  to  tliem  an  annual  income  ; 
and  every  grant  and  conveyance  *to  be  obtained  from  any  of  the 
said  Indians,  or  nations,  or  tribes,  was  to  be  to  the  use  of  the  peo- 
ple of  this  stale.  By  the  act  of  the.  9th  of  April,  1795,  commis- 
sioners were  again  appointed  to  make  arrangements  with  those 
Indiansy  relative  to  their  lands,  parts  of  which  they  had^  sometimes 
collectively,  and  sometimes  individually,  leased  to  the  whites,  un- 
der a  prior  authority,  for  terms  not  exceeding  twenty-one  years  ; 
and  under  which  authority  the  present  defendant  in  error. is  stated 
in  the  act  to  have  obtained  leases  of  the  Oneidas.  These  commis- 
sioners were  directed  to  agree  with  the  Indians,  to  ^t  apart  lands 
for  them,  collectively,  by  tribes,  or  individually,  by  families,  and 
such  lands  were  to  remain  to  them  and  their  posterity  unalienable 
and  without  power  to  lease.  The  improvidence  with  which  the 
Indians  had  used  the  po\i^r  to  lease,  was,  probably,  the  reason 
why  it  was  so  soon  withdrawn  from  them  ;  and  by  the  subsequent 
act  of  the  1st  of  April,  1796.,  certain  lands  were  to  be  quit-claimed 
to  the  Oneidas,  under  a  stipulation  that  they  were  not  to  be  sold 
or  leased,  without  the  express  consent  of  the  legislature. 

All  the  statutes  which  I  have  hitherto  noticed  were  passed  prior 
to  the  purchase  by  Smith ;  and  every  one  must  have  observed, 
with  some  degree  of  astonishment,  the  never-ceasing  anxiety  ol 
the  legislature  on  the  subject  of  purchases  of //iJia/i  lands,  and  the 
great  accumulation  of  provisions  condemning  the  policy,  declaring 
the  injustice,  and  denying  the  validity  of  such  purchases.  There 
is,  in  the  first  place,  the  constitution  itself,  declaring  all  purchases 
of  lands  from  the  Indians,  without  the  consent  of  tne  legislature, 
void.  Then  we  have  the  act  of  the  first  of  March,  1788,  appoint- 
'ng  commissioners  to  inquire  whether  any  purchases  of  land  had 
i>een  made  without  authority  of  the  legislature,  from  the  Indians, 
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or  from  any  of  them,  by  any  person.     Next,  we  have  the  act  of  fN  error. 
the  18th  of  Marchy  1788,  prohibiting,  under  heavy  pains  and  pen-  "  Ai.BAN\, 
allies,  any  purchase  of  any  lands,  in  any  manner,  or  upon  any     ^^^-  ^^^^ 
terms,  from  any  Ltdian  or  Indiansj  or  from  entering  upon  any  lands  ^^"(J^^^^Tl^ 
under  color  of  any  such  purchase.     Then  comes  the  act  of  AfarcA,  ▼. 

1793,  recommending  to  the  Indians  to  consent,  that  some  of  our .  •'*^*'<^"* 
public  officers  should  become  their  ^trustees,  to  secure  their  lands  [  *  132  ^ 
from  encroachment  and  trespass.  Next  is  the  act  of  AiarcA,  1794, 
providing  arrangements  with  the  Indians  to  secure  to  them  an 
annual  income  from  their  lands.  Lastly,  we  have  the  act  of  Aprils 
1795,  recommending  to  the  Indians  to  agree  to  have  their  lands 
set  apart  for  them,  collectively,  or  individually,  and  to  be  unalien- 
able, without  even  the  power  of  making  short  leases. 

The  acts  which  have  been  passed  by  our  legislature,  on  the  sub- 
ject of  Indian  lands,  since  1797,  are  well  worthy  of  notice,  as  they 
throw  light  on  those  which  preceded  that  period ;  and  they  are  all 
to  be  taken  -and  construed  as  being  made  in  pari  materia^  and 
founded  oh  the  same  principles,  and  animated  with  the  same  spirit. 

The  act  of  March  15th,  1799,  considers  the  Oneidas  as  very 
defenceless ;  and,  in  order  to  protect  them  from  imposition,  it  di- 
rects the  attorney  of  the  district  to  advise  and  direct  them  in  all  ^ 
controversies  that  may  arise  between  the  tribe,  or  any  individual 
thereof,  and  any  other  person,  and  to  defend  suits  instituted 
against  them,  and  to  institute  suits  for  them,  and  particularly  for 
trespasses  committed  upon  their  lands.     The  same  protection  was,  N^at 

afterwards,  in  1806,  extended  to  the  Onandagas.     Again  ;  the  act  ^ 

of  April  7th,    1801,  prohibits  the  sale  of  ardent  spirits  to  any  n 

Oneida  Indian;  and  any  pawn  taken  therefor  was  recoverable 
back;  and  in  1817,  it  was  made  unlawful  for  a  white  person  to 
receive  a  pawn  or  pledge,  on  any  occasion,  or  under  any  pretence, 
from  any  Indian  residing  on  the  Oneida  reservation.  The  act  of 
April  4th,  1801,  extended  the  inability  to  maintain  actions  against 
Indiansy  on  contracts,  to  the  Stockbridge  nnd  Broihertown  Indians^ 
and  declared  that  their  lands  should  be  unalienable,  and  that  even 
contracts  between  Indians  themselves,  relative  to  their  undivided 
lands,  should  be  void.  The  dame  inability  to  be  sued  was  ex- 
tended, in  1807,  to  the  Senecas. 

Could  any  person,  after  reading  all  these  provisions,  have  had 
any  doubt,  that  an  Oneida  Indian,  residing  with  his  tribe,  was  not 
a  person  from  whom  a  white  could  make  a  valid  purchase  ?  The 
legislature  most  clearly  thought  so,  or  they  would  not  have  passed 
the  act  of  March  7th,  1809.  That  is  the  act  under  which  Miller,  the 
plaintiff  in  error,  ^claims  to  have  made  a  valid  purchase  from  Wil-  [  *  733  ] 
lianiy  the  Indian;  and  there  can  be  no  doubt,  that  hii  purchase  was 
warranted  by  the  act,  and  that  he  is  entitled  to  hold  the  land  in 
question,  unless  William  had  lawfully  parted  with  his  title  in  1797. 
The  act  dsclares,  that  every  conveyance  thereaAer  to  be  executed 
by  the  Indian  patentee,  or  his  heirs,  to  any  citizen  of  this  state, 
should  be  valid,  if  executed  with  the  approbation  of  the  surveyor- 
general. 

The  legislature  very  e\  idcntly  understood,  at  the  time,  that  they 
were  granting  a  right  or  power  not  then  existing.     It  was  an  act 
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MS  ERROR,  for  the  relief  of  the  heirs  of  the  Oneida  Indians^  to  whom  lands 
had  been  granted,  and  there  was  no  suggestion  in  it  of  any  intention 
to  confirm  a  right  already  existing,  and  which  had  been  the  subject 
of  doubt.  It  has  none  of  the  features  of  a  declaratory  act ;  it  is 
couched  in  the  plain  language  of  the  sovereign,  creating  right  and 
conferring  power.  We  are  authorized  to  consider  the  act  as  decisive 
evidence,  that  the  opinion  of  the  legislature,  in  1809,  was  in 
coincidence  with  the  opinion  of  the  legislature  in  1788,  and  in 
favor  of  the  construction  that  purchases  of  land  from  individual 
Lidiatis,  without  express  legislative  sanction,  were  unlawful  and 
void.  On  the  3d  oiMarch^  1810,  a  further  act  was  passed  in  relation 
to  those  heirs,  enjoining  special  care  and  diligence  upon  the  sur- 
veyor-general, and  requiring  him  to  ascertain  that  the  conveyance 
was  obtained  fairly,  and  for  a  competent  consideration,  and  that 
such  consideration  had  been  paid  and  properly  secured,  before  he 
endorsed  his  approbation  upon  the  conve]rance.  So  incessant  has 
been  the  paternal  care  of  our  rulers  over  these  Indians^  and  so 
demonstrable  and  so  deep  their  conviction;  that  the  Indians  do  not 
deal  on  equal  terms  with  the  whites,  and  have  not  the  requisite 
discretion  to  make  bargains  for  themselves. 

There  are  several  acts  which  have  been  passed  in  iavor  of 
particular  Indians,  by  name,  which  I  shall  not  stay  to  examine,  for 
they  afford  no  general  conclusion  one  way  or  the  other.  They 
usually  contained  grants  of  land  under  considerable  restrictions,  and 
with  more  or  less  caution  and  admonition^  as  the  particular  case 
might  seem  to  require.  * 

*My  conclusion  upon  the  whole  case  is, 

1.  That  the  patent  to  John  Sagoharase  and  his  heirs,  was  a 
patent  to  him  and  his  Indian  heirs,  whatever  their  civil  condition 
and  character  might  be,  whether  aliens  or  natives. 

2.  That  this  patent  is  to  be  taken  to  have  issued  by  due  authority, 
and  is  equal  to  an  express  legislative  grant  of  the  lands  to  John 
and  his  Indian  heirs. 

3.  That  if  the  civil  or  political  condition  of  the  Indian  heir  was 
material  in  this  case,  as  seems  to  have  been  held  by  the  court 
below,  and  by  some  of  the  counsel  here,  then  my  conclusion  would 
be,  that  by  our  law  he  cannot  be  deemed  a  citizen. 

4.  That  by  the  constitution  and  statute  law  of  this  state,  no 
white  person  can  purchase  any  right  or  title  to  land  from  any  one 
or  more  Indians,  either  individually  or  collectively,  without  the 
authority  and  consent  of  the  legislature,  and  none  such  existed, 
when  the  land  in  question  was  purchased  by  Peter  Smith,  in  1797. 

I  am,  accordingly,  of  opinion,  that  the  judgment  of  the  Supreme 
Court  is  errcmeous,  and  ought  to  be  reversed. 

AprU  1.  This  being  the  opinion  of  the  rest  of  the  court,  (Stranahan, 

Senator,  dissenting,)  it  was,  thereupon,  ordered,  adjudged  and 
DECREED  that  the  judgment  of  the  Supreme  Court  be  reversed. 
dLc.^  and  that  the  record  be  remitted,  Slc, 
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IN  EKROR, 
ALBANY, 

•Nii^HOLAS  Rogers  and  John  Magee,  plaintiffs  in  errors    F«b.  ism. 

against.  rooeks 

John  Bradshaw,  defendant  in  error.  bradwaw. 

Va  ERROR  to  the  Supreme  Court.  {Vide  S.  C,  ante,  p.  103.  The act« of  tht 
106.)  Bradihaw^  who  was  plaintiff  in  the  just'ce's  court,  declared,  i^ig^^^^' 
for  a  trespass  committed  by  Rogers  and  Magee,  on  his  land,  by  ch.  237.  and  the 
entering  thereon,  and  cutting  and  despoiling  timber,  growing  and  }||7  (ses^'^! 
standing  On  the  land,  from  the  north  part  of  the  land  southward  ch.  ^2.)  reia- 
to  a  certain  distinguished  white  pine  tree,  situate  and  standing  on  i|Ji^oHze?"1he 
the  west  side  of  the  Waterford  and  Whitehall  turnpike  road^  to  commUnontrt 
his  damage  fifty. dollars.  'LT'^'^j 

The  defendants,  in  the  court  below,  admitted  that  they  entered,  any  lands  which 
&c.  on  the  plaintiff's  land,  but  denied  the  amount  of  damages,  ^^  ^or^^ 
and  the  plaintiff's  right  to  recover,  and  pleaded  a  justification,  eanal  improve- 
under  the  several  acts  relative  to  canals,  and  the  amendments  of,  ""^f'^iberefore, 
and  additions  to  the  said  acts,  from  time  to  time  made  and  passed,  it  becomes  ne- 

The  plaintiff,  on  the  trial  before  the  justice,  proved  the  cutting  p^J^uti^  'of 
of  the  timber,  and  the  value  thereof,  by  John  B,  Taylor,  who,  on  ihe  canals,  to 
his  cross-examination,  said,  that  the  ground  on  which  the  trespass  ^^^,3^^^^ 
was  allesfed  to  have  been  committed,  was  the  same  which  the  de-  the  commission- 
fendants  were  putting  in  the  form  of  a  turnpike  road.  ^nu^for  that 

The  defendants  relied  on  the  acts  of  the  17th  of  April,  1816,  purpose,  may 
(sess.  39.  ch.  237.)  and  the  15th  of  Apnl,  1817,  (sess.  40.  ch.  ;7ijie^iaod"of 
*262.)(Z»)  and  the  subsequent  acts  relative  to  canals ;  and  undertook  r  *  ^^3^  1 
to  show,  that  they  were  employed  by  the  canal  commissioners,  or  a  person,  for 
their  agents,  and  by  that  authority  entered  upon  the  lands  claimed  ^^^^,  •  new 
by  the  plaintiff,  and  cut  down,  and  otherwise  removed  the  grow-  place  or  sudi 
ing  timber  and  wood,  in  conformity  with  a  contract  which  they  '^fiT^^road'db- 
had  entered  into  with  Samuel  Young,  as  one  of  the  canal  commis  £!|>Dtinued  bj 
sioners;  and  that  they  had  committed  no  trespass,  and  had  done  J^Jh/"u**^^ 
no  act  or  thing  which  they  were  not  authorized  to  do,  and  which  o?the  cuIISl 
was  not  necessary  to  be  done,  in  conformity  to  the  laws  aforesaid.  jll^i^^\^ 

It  was  proved,  by  the  defendants,  that  they  had  entered  into  a  uea*.  43.  ch! 
contract  with  Samuel  Young,  one  of  the  canal  commissioners,  to  *JjJj^j^  '"aathw- 
make  a  turnpike  road,  in  lieu  of  part  of  the  turnpike  road  which  izes  the  com- 
had  been  taken  for  the  canal ;  that  the  same  had  been  approved  ^^-njj^^/^^f^jjj 
by  the  chief  engineer ;  that  the  cutting  of  the  timber  complained  any  part  of  a 
of,  was  necessary  to  complete  the  said  road ;  that  the  chief  engi-  ^?|^'""^heii 

it  interferes 
widf  a  proper  location  or  construction  of  the  cenal,  applies  to  a  turnpike  xoad,  it  being,  in  the  popular  and  ordi- 
aai^  sense,  a  pMie  road  or  highway,  ^ 

Though  the  party  whose  land  is  taken  for  the  use  of  the  public,  is  justly  entitled  to  an  adecpate  coripensation, 
yet,  it  seems,  Uiat  the  commissioners,  or  their  agents,  are  not  liable  as  tre*pa*s€r$f  for  entenng  upoi<  and  occu- 
pyinr  the  land,  bef<»e  compensation  has  been  maae,  though  the  act  of  13th  April,  1830,  under  which  they 
acted,  contains  no  protrision  for  making  compensation.  And,  especiall^r,  they  are  not  liable  in  trenasM  to  the 
party,  when  the  act  of  Aprilf  1817,  providing  a  compensation  for  any  mjury  to  individuals,  caused  by  taking 
their  lands  for  the  purposes  of  the  canal,  extends  to  cases  arising  under  the  act  of  1820,  a»  well  as  under  tbf 
former  acts,  (a) 


ieWs  Rep.  85.    GotxUr  ▼.  Tht  VcrporaHon  of  Georgetown,  6 
{b)  I  Reo.  Btat.Zii 
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CASES  IN  THE  COURT  OF  ERRORS 


Feb.  1823. 

ROGKRS 

V. 

BftADtBAW. 


JN  ERROR,  neer  had  several  times  examined  the  ground,  to  ascertain  the  best 
ALBANY,  route  for  the  canal  in  passing  the  place  of  the  alleged  trespass ; 
that  the  present  route  of  the  canal  was  approved  and  directed  by 
the  chief  engineer ;  that  the  turnpike  road  was  necessarily  and 
unavoidably  encroached  upon  by  the  canal  course ;  that  another 
road  was  indispensable  in  that  place,  and  was  necessary  to  he  made 
before  the  canal  was  commenced  there ;  that  the  land  on  which  the 
trespass  is  alleged  to  have  been  coipmitted,  was  necessary,  if  not 
the  only  course  for  the  road,  as  the  least  expensive  and  the  best 
for  the  accommodation  of  the  public  ;  that  the  ground,  on  which 
the  defendants  made  the  road,  was  staked  out  by  the  assistant  en- 
gineer, bvdirectionof  the  chief  engineer;  and  that,  under  the  au- 
thority of  the  canal  commissioners,  the  assistant  engineer  directed 
the  defendants  to  work  the  road  on  the  land  on  which  the  trespass 
was  alleged  to  have  been  committed. 

The  justice,  having  heard  the  proofs  and  allegations  of  the  par* 
ties,  and  deliberated  thereon,  gave  judgment  for  the  defendants. 

The  plaintiff  removed  the  cause,  by  certiorari,  to  the  Supreme 
Court,  and,  in  May  term  last,  the  judgment  rendered  by  the  justice 
was  reversed  by  that  court. 

[  •  737  ]  ••S.  Young,  and  H.  Bleecker,  for  the  plaintiffs  in  error. 

A.  Vmi  Vcchten,  for  the  defendant  in  error. 

The  Chancellor.  This  case  came  before  the  Supreme  Court 
upon  certiorari,  founded  on  a  justice's  judgment. 

It  appeared  by  the  return  of  the  justice,  that  Bradshaw  sued 
Rogers  and  Magee,  in  trespass,  for  entering,  in  June,  1821,  upon 
his  land,  and  cutting  down  timber.  They  justified  under  the 
several  acts  relative  to  the  canals.  It  was  shown  in  proof,  that 
the  route  of  the  northern  canal,  at  the  place  in  question,  was 
directed  by  the  chief  engineer ;  that  the  turnpike  road  adjoining 
the  place  where  the  trespass  was  alleged  to  have  been  committed, 
was  unavoidably  encroached  on  by  the  tract  or  course  of  the  canal, 
and  that  another  road  was  indispensable  at  that  place,  and  must 
have  been  made  before  the  canal  was  commenced ;  that  the  land 
on  which  the  entry  was  made  was  a  necessary,  if  not  the  only 
course  for  the  road,  and  was  the  least  expensive,  and  best  for  the 
accommodation  of  the  public  ;  the  chief  engineer  approved  of  the 
road  as  staked  out,  and  it  was  staked  out  by  his  direction,  and  was 
in  length  about  forty-two  rods,  and  in  width  fo)]nr  rods ;  and  the 
two  defendants,  under  the  authority  of  the  canal  commissioners,  ^d 
in  pursuance  of  a  contract  with  one  of  them,  were  putting  the 
ground  in  the  form  of  a  turnpike,  when  the  action  of  trespass  was 
brought.  The  timber  and  wood  cut  down  were  supposed  to  have 
been  worth  from  20  to  40  dollars.  Upon  these  facts,  the  justice 
held  the  justification  valid,  and  gave  judgment  for  the  defendants. 

The  Supreme  Court  reversed  the  jud^nent  of  the  justice; 
and  in  the  opinion,  delivered  by  the  chief  justice  in  behalf  of  the 
court,  it  was  stated,  that  the  land  of  Bradshaw  was  not  entered 
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ALBANY, 

Feb.  1829. 

ROQERS 
V. 

Bradshaw 

[*738] 


upon  for  the  prosecution  of  canal  improvements,  but  was  taken  as  IN  error. 

a  substitute  for  part  of  the  turnpike  road,  which  had  been  broken 

up  and  taken  for  the  canal,  and  therefore  the  case  did  not  come 

within  the  powers  given  to  the  canal  commissioners  by  the  act  of 

1817.     It  was  further  stated,  that  the  case  did  not  come  within 

the  powers  granted  by  the  act  of  1820,  because  a  turnpike  was 

not  a  public  road  or  highway,  within  the  meaning  of  the  act,  *and 

because  the  act  contained  no  provision  for  compensation  to  the 

owner  of  the  land  so  taken. 

We  must  carefully  examine  the  provisions  of  those  two  acts,  in 
order  to  see  whether  the  Supreme  Court  were,  or  were  not,  mis- 
taken, in  their  construction  of  the  powers  conferred  upon  the  canal 
commissioners. 

The  act  of  1816,  (sess.  39.  ch.  237.)  (a)  had  made  it  the  duty  of 
the  commissioners  to  cause  those  parts  of  the  territory  of  the  state, 
which  might  be  upon  or  contiffuotu  to  the  probable  courses  and 
ranges  of  the  canal,  to  be  explored  and  examined,  for  the  purpose 
of  fixing  the  most  eligible  routes ;  and  they  were  to  cause  all 
necessary  surveys  and  levels  to  be  taken,  and  to  adopt  and  cause  to  be 
executed  proper  plans,  for  the  construction  and  formation  of  the 
canals. 

This  act  was  the  commencement  of  that  great  undertaking,  which, 
in  the  language  of  one  of  our  statutes,  was ''  to  advance  the  pros- 
perity and  elevate  the  character  of  the  United  States.^^  It  began 
by  sketching  out  the  duty  of  the  commissioners  upon  a  liberal  scale^ 
and  with  just  confidence  in  their  discretion.  They  were  to  ex- 
plore and  examine  lands,  and  to  cause  surveys  and  levels  to  be 
taken.  Nothing  was  said  about  impediments  to  be  thrown  in  their 
way  by  trespasses  upon  private  right,  or  that  they  were  to  make 
the  course  of  the  canal  bend  to  the  interest,  or  the  unreasona- 
bleness of  individuals.  If  private  rights  of  every  description  were 
not  to  give  way,  upon  such  an  occasion,  to  the  permanent  interest 
of  the  public,  upon  fair  and  reasonable  compensation,  it  would 
have  been  difficult  even  to  explore  and  examine,  and  make  sur- 
veys and  levels ;  and  it  would  have  been  quite  idle  to  think  of 
adopting  and  acting  upon  any  plan,  suitable  to  the  boldness  of  the 
design,  and  adapted  to  the  success  of  its  execution. 

Next  came  the  act  of  1817,  (sess.  40.  ch.  262.)  (6)  continuing 
the  powers  conferred  upon  the  commissioners  by  the  former  act, 
and  increasing  them  largely.  It  was  declared  to  be  lawful  for  the 
canal, commissioners,  and  each  of  them  by  themselves  and  agents, 
to  enter  upon  and  use,  all  and  singular,  any  lands,  waters  and 
streams,  necessary  for  the  prosecution  of  the  improvements  in- 
tended by  the  act,  and  to  make  all  such  canals,  locks,  dams, 
and  other  works  and  ^devices,  as  they  might  th  nk  proper,  for 
making  said  improvement3 ;  doing,  nevertheless,  no  unnecessary 
damage. 

Here  the  question  occurs.  Were  not  the  commissioners  author- 
ized, by  this  act,  to  enter  upon  the  land  of  the  defendant  in  error,  and 
to  use  it  to  the  extent  and  in  the  manner  stated  in  the  record  ?  The 
Supreme  Court  have  answered  the  question  in  the  negative,  because, 


[•739t 


(a)  1  Rev,  Stat.  219. 


{b)  1  Rev.  Stat.  ttl. 
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IN  EMROR  they  say,  the  entry  was  not  for  the  prosecution  of  the  canal  im* 
ALBANY  provementSy  but  to  make  a  substitute  for  part  of  the  turnpike  road, 
Feb.  1823.'  which  was  Droken  up  and  taken  for  the  canal.  But  if  the  turn- 
pike  road  was  unavoidably  encroached  on  by  the  canal,  and  another 
road  was  indispensable  at  that  place,  before  the  canal  was  com- 
menced, and  the  land  taken  was  necessary  for  the  road,  (and  all 
this  was  proved  in  the  cause,)  it  would  seem  to  follow,  as  a  clear 
logical  deduction,  that  the  land  taken  was  liecessary  for  the 
pro.secution  of  the  improvements  intended  by  the  act.  It  is  very 
certain,  according  to  the  testimony,  that  the  improvement  of  the 
canal,  at  the  place  specified,  could  not  be  prosecuted  without  the 
road ;  and  if  so,  the  road  was  necessary  for  the  improvement. 
Besides,  the  commissioners  were  made  the  judges  as  to  what  lands 
were  necessary  for  the  prosecution  of  the  improvements ;  and  if 
they  had  even  erred  in  judgment,  as  to  the  extent,  or  the  greater 
or  less  degree  of  that  necessity,  they  could  not  be  responsible  as 
trespassers,  unless  they  had  acted  in  bad  faith,  or  with  such  egre- 
gious indiscretion,  as  to  amount  to  it.  In  this  case,  however, 
there  is  no  color  of  pretence  for  any  such  suggestion.  It  was 
shown,  upon  the  trial  before  the  justice,  that  the  land  taken  was 
almost  the  only  course  for  the  road,  and  was  the  least'  expensive, 
and  best  for  the  accommodation  of  the  public.  Here  was,  then, 
the  exercise  of  a  sound  discretion,  in  the  execution  of  the  trust; 
and  we  perceive  by  the  facts,  that  the  road  was  through  WDods, 
or  unimproved  lands,  for  42  rods  only,  and  that  all  the  wood  cut 
down  was  not  worth  more  than  from  20  dollars  to  40  dollars.  I 
cannot  perceive  any  just  ground,  in  this  case,  for  a  charge  against 
the  commissioners,  either  of  abuse  or  of  misapplication  of  power. 
Upon  the  very  straitened  construction  set  up,  on  the  part  of  the 
defendant  in  error,  it  might  truly  be  said  that  if  the  course  of  the 
canal  met  a  house,  or  barn,  *or  barrack,  or  shed,  standing  in  its 
way,  it  could  not  be  removed  to  the  right  hand  or  to  the  left,  and 
placed  upon  the  adjoining  land,  of  the  same  owner,  without  com- 
mitting a  trespass  upon  that  land.  It  might  just  as  well  be  said,  in 
such  a  case,  as  it  has  been  said  in  this,  that  the  new  ground  taken 
for  the  occupation  of  the  building,  was  not  taken  for  any  purpose  im^ 
mediately  connected  uith  the  canal y  but  as  a  substitute  for  the  site  of 
a  house  or  bam,  which  was  broken  up  and  taken  for  the  cantu. 
Surely,  a  statute,  vesting  large  powers,  resting  very  much  for  their 
exercise  in  undefined  discretion,  and  checked  only  by  the  gentle 
admonition  of  doing  '^  no  unnecessary  damage,"  ought  to  be  con- 
strued more  benignly  and  more  liberally.  Especially  ought  this 
to  be  the  case  when  the  powers  are  to  be  applied  to  a  great  public 
object,  calculated  to  intimidate  by  its  novelty,  its  expense,  and  its 
magnitude,  and  which  depended,  for  its  successful  results,  upon 
decision  of  character,  as  well  as  upon  maturity  of  judgment. 

The  act  also  says,  that  the  commissioners  were  to  make  all 
such  canals,  locks,  dnms,  and  other  works  and  devices  as  they  might 
think  proper^  for  making^such  improvements.  This  was  likewise 
a  grant  of  very  extensive  power.  The  act  could  not  readily  have 
used  words  of  more  general  and  unfettered  import.  The  works  and 
devices  were  not  explained  or  enumerated.  They  were  only  to  be 
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proper  for  making  the  improvements,  and  were  to  cause  no  unne^  IN  error 
cessary  damage  to  private  rights ;  what  was  proper  to  be  done,  and  ALBANY 
what  damages  were  unavoidable,  were  questions  left  entirely  to  the 
judgment  of  the  commissioners.  They  required  but  two  qualifica* 
tions  in  the  application  of  this  power,  in  order  to  exempt  them 
from  the  charge  and  the  penalties  of  trespass.  They  were  to  act 
.  with  good  faith,  and  with  sound  common  sense,  and  then  it  was 
impossible  for  them  to  be  guilty.  We  must  take  expressions  in 
the  most  extensive  sense,  when  it  is  probable  the  lawgiver  had  in 
view  every  thing  pointed  out  by  that  extensive  sense,  and  when  we 
give  to  the  expressions  the  sense  most  suitable  to  the  subject,  and 
be>t  adapted  to  the  facility  and  success  of  a  great  and  generous 
scheme  of  public  policy.  Every  interpretation  which  leads  to  an 
absurdity,  or  to  embarrass  or  defeat  the  purposes  *of  the  statute, 
is  to  be  avoided.  If  the  commissioners,  under  the  act  of  ISl?, 
had  no  power  to  make  a  substituted  road,  on  the  neighboring 
ground,  in  place  of  that  part  of  the  turnpike  they  had  broken  up, 
what  was  to  be  done  ?  They  could  not  go  on  with  their  work, 
nor  could  the  public  travel  without  a  road.  The  line  of  the  canal 
must  have  been  either  diverted  from  itR  course,  and.  perhaps,  with 
great  and  lasting  public  inconvenience,  to  avoid  touching  the  turn- 
pike, or  else  the  progress  of  the  canal  must  have  been  suspended, 
until  an  opportunity  was  given  for  an  application  to  the  legislature 

•  for  new  powers.  I  should  doubt,  whether  any  construction  would 
be  a  just  one,  that  leads  to  such  inconvenience  or  absurdity. 

The  next  part  of  the  act  of  1817,  provides  compensation  for  any 
injury  produced  to  any  individual,  by  the  exercise  of  this  power. 

•  It  declares,  that  if  lands,  waters  or  streams,  taken  and  appropri- 
ated for  any  of  the  purposes  aforesaid,  shall  not  be  given,  it  shall 
be  the  duty  of  the  commissioners  to  cause  the  damages  to  be  esti- 
mated, in  the  qiode  prescribed,  and  paid.  The  compensation,  in 
this  case,  is  for  damages  for  lands  taken  for  any  of  the  purposes 
aforesaid^  and  the  remedy  is  co  extensive  with  the  injury.  What- 
ever lands  may  be  appropriated,  under  the  powers,  those  lands  are 
to  be  paid  for,  if  the  party  refuses  to  give  or  grant  them.  The 
land,  over  which  the  turnpike  road  led,  before  it  was  broken  up 
by  the  canal,  we  are  to  presume  had  been  paid  for  under  the  act 
of  1806,  establishing  the  Waterford  and  Whitehall  turnpike  road  ; 
8ind  the  title  to  that  land  was  in  the  company,  and  was  to  go  to 
ti^e  state  when  the  corporate  company  should  be  dissolved.  Un- 
der the  act  of  1817,  it  was,  also,  provided,  that  where  lands  were 
taken,  as  being  necessary  for  the  prosecution  of  the  improvements, 
the  fee  should  vest  in  the  state,  on  being  paid  for.  But  I  appre- 
hend, that  the  state,  in  this  case,  would  hold  the  fee  subject  to 
the  easement,  or  right  of  the  turnpike  corporation  to  use  the  42 
rods  of  newly-made  road,  according  to  their  charter.  I  should 
have  no  doubt,  that  in  such  case,  if  the  state  should  pay  Bradshaw 
for  these  4*2  rods,  that  they  would  hold  the  fee  in  trust  for  the 
turnpike  corporation,  to  the  extent  of  their  corporate  right  in  ^the 
road,  and  thus  e^very  conflicting  interest,  under  a  just  and  fair 
operation  of  the  act  of  1317,  would  be  made  to  harmonize,  and  be 

-  satisfactorily  adjusted. 
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fiV  ERROR.  According  to  my  view,  then,  of  the  case,  the  Supreme  Court 
were  mistaken  when  they  held  that  the  act  of  1817  did  not  apply 
to  the  case,  on  the  ground,  that  the  land  of  the  defendant  in  error 
had  not  been  entered  upon  for  the  prosecution  of  the  canal  ina- 
provements.     I  apprehend,  they  were  equally  in  an  error  when 

Bridshaw.  they  held,  that  under  the  subsequent  act  of  1820,  the  proceedings 
were  indefensible.  By  the  act  of  1820,  (sess.  43.  ch.  202.)  it  was 
declared,  *'  that  in  all  cases  in  which  it  should  be  deemed  necessary 
by  the  principal  engineer,  in  laying  out  the  line  of  the  canals,  or 
any  work  connected  therewith,  to  discontinue  or  alter  any  part  of 
a  public  road  or  highway,  on  account  of  its  interfering  with  a  proper 
location  or  construction  of  either  of  the  canals,  the  engineer 
shall  be  authorized  to  make  such  discontinuance  or  alteration, 
provided  that  the  canal  commissioners,  before  they  obstruct  the 
passage  on  any  part  of  a  highway  now  legally  established,  shall 
open,  and  reasonably  work,  in  order  to  render  it  passable,  such 
part  of  the  said  highway  as  may  be  new  laid  by  the  engineer." . 

In  the  opinion  of  the  Supreme  Court,  this  provision  does  not 
apply  to  a  turnpike  road,  because  it  is  private  property,  and  not  a 
public  road  or  highway,  within  the  meaning  of  the  act.  Here,  I 
think,  also,  the  construction  is  too  limited  for  the  object,  and  the 
subject  matter  of  the  provision.  A  turnpike  is  a  public  road  or 
highway,  in  the  popular  and  ordinary  sense  of  the  words,  and  in 
that  sense  the  legislature  are  to  be  presumed  to  have  employed 
them.  Turnpike  roads  are,  in  point  of  fact,  the  most  public  roads 
or  highways  that  are  known  to  exist,  and,  in  point  of  law,  they  are 
niade  entirely  for  public  use,  and  the  community  have  a  deep 
interest  in  their  construction  and  preservation.  They  are  under 
legislative' regulations,  and  the  gates  are  subject  to  be  thrown  open, 
and  the  company  indicted  and  fined,  if  the  road  is  not  made  and 
kept  easy  and  safe  for  the  public  use.  In  the  act  incorporating  the 
fVaterford  and  fVhiiekall  Turnpike  Company^  a  numerous  descrip- 
tion of  *persons  are  entitled  to  use  the  road,  at  all  times,  free  of 
toll ;  and  all  sleds  and  sleighs,  and  the  horses  and  cattle  drawing 
them,  are  exempted  from  toll.  If  the  land  over  which  the  road 
is  conducted  be  owned  by  the  company,  that  does  not  make  it 
less  a  public  road.  If  a  highway  be  laid  out  according  to  law,  the 
fee  or  right  of  soil  may  and  of\en  does,  remain  in  the  origiital 
owner,  and  the  public  have  only  a  right  of  way.  It  is  a  general 
rule  of  the  common  law,  that  the  right  of  soil  in  a  public  higlnvny 
belongs  to  the  owner  of  the  adjoining  ground,  subject  to  the  ri^rht 
of  passage  in  the  public,  and  he  may  maintain  trespass  for  any  *;xclu- 
sive  appropriation  of  the  soil.  (Cortelyou  v.  Van  Brundt,  2  Johns. 
Rep.  357.)  There  is  nothing,  therefore,  in  a  turnpike  road  that 
should  exempt  it  from  coming  under  the  description  of  a  public 
road  or  highway;  and  because  the  engineer  is  to  draw  up  and  iil^ 
a  description  of  the  part  of  the  road  discontinued  and  laid  anew  in 
the  town  clerk's  office,  that  circumstance  does  not  seem  sufficient 
to  control  the  construction.  There  is  no  repugnancy  in  the  law 
in  applying  that  act  even  to  a  turnpike  road.  It  is,  at  least,  a  very 
harmless  proceeding,  and  it  may,  on  many  occasions,  be  important 
to  the  public,  that  there  should  be  this  documentary  evidence,  in 
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the  town  clerk's  office,  of  the  change  of  the  tract  of  the  turnpike  in  error. 
road. 

An  objection  was  here  taken  by  the  defendant  in  error,  which 
ought  to  be  answered.  It  does  not  appear  that  the  principal  engi- 
neer had  actually  drawn  up  in  writing  a  description  of  the  road 
discontinued  and  new  laid,  and  filed  the  same  in  the  town  clerk's 
office.  This  is  a  technical  objection,  rather  to  the  form  than  to  the 
substance  of  the  transaction ;  for  we  have  the  fact,  that  the  route  of 
the  canal  over  the  turnpike  road,  and  the  discontinuance  of  that 
road,  at  that  place,  and  the  location  of  the  new  road  along  the 
side  of  the  other,  were  all  actually  .done  by  the  chief  engineer.  It 
would  be  rather  too  rigorous  a  construction  to  hold,  that  the  omis- 
sion to  draw  and  file  the  description  rendered  the  first  entry  a 
trespass.  The  more  reasonable  interpretation  is,  that  the  new 
road  cannot  be  considered  as  the  legally  established  public  road 
until  that  be  done ;  but  this  does  not  affect  the  question  of  the 
entry  of  the  commissioners,  in  ♦the  first  instance,  to  lay  out  and 
make  the  road.  This  is  a  preliminary  act,  which,  I  apprehend, 
may  be  safely  done,  without  involving  the  commissioners  in  the 
charge  of  trespass. 

But  the  court  below  consider  the  absence  of  any  provision  in 
the  act  of  1820,  for  compensation  to  the  owner  of  the  land,  for  dam- 
ages sustained  by  such  an  alteration  of  the  road,  as  a  still  more 
serious  difficulty  in  the  application  of  the  statute  to  the  case.  It 
appears  to  me  to  be  a  sufficient  answer  to  this  objection,  that  the 
act  of  1817  had  provided  the  remedy  for  compensation  for  every 
injury  committed  by  the  commissioners  in  the  execution  of  their 
powers ;  and  when  new  powers  are  added,  (though,  I  apprehend, 
the  act  of  1820  did  not,  on  this  point,  confer  any  power  not  before 
existing,)  the  same  remedy  would  apply.  All  statutes,  said  Lord 
Mansfieidy  (Doug.  30.)  which  are  in  pari  materia y  are  to  be  taken 
together,  as  if  they  were  one  law ;  and,  in  many  instances,  a  remedy 
provided  by  one  statute,  will  be  extended  to  cases  arising  on  the 
same  subject  matter  under  a  subsequent  statute.  The  act  of  1820 
was  only  a  specification  of  the  course  of  duty  of  the  commissioners 
in  a  particular  case;  and  it  would  have  been  quite  unnecessary, 
and,  in  my  humble  opinion,  quite  idle,  to  have  provided,  that  the 
general  remedy  for  all  damages  occasioned  by  the  exercise  of  any 
part  of  the  whole  mass  of  undefined  power  given  by  the  act  of 
1817,  should  apply  to  a  portion  of  that  power  exerted  in  the  par- 
ticular manner  .provided  for  by  the  act  of^  1820. ' 

If  the  remedy  given  in  1817  did  not  extend  to  lands  appro- 
priated under  the  powers  mentioned  in  the  latter  act ;  yet  I  should 
doubt  exceedingly,  whether  the  general  principle,  that  private 
property  is  not  to  be  taken  for  public  uses  without  just  compensation, 
is  to  b*^  carried  so  far  as  to  make  a  public  officer,  who  enters  upon 
private  property  by  virtue  of  legislative  authority,  specially  given 
for  a  public  purpose,  a  trespasser,  if  he  enters  before  the  property 
has  been  poid  for.  I  do  not  know,  nor  do  I  find,  that  the  prece- 
dents will  justify  any  court  of  justice  in  carrying  the  general 
principle  to  such  an  extent.  The  Supreme  Court,  in  one  part  of 
their  opinion,  admit,  that  the  canal  commissioners  ♦have  a  right  to 
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IN  ERROR,  '^nter  upon  and  occupy  lands  necessary  to  effectuate  the  objects 
ALBANY,  of  their  appointment,  without  having  first  paid  the  loss  and  damage 
the  proprietor  of  lands  may  sustain.  This  equitable  and  consti- 
tutional title  to  compensation,  undoubtedly,  imposes  it  as  an  ab- 
solute duty  upon  the  legislature  to  make  provision  for  compensation 
whenever  they  authorize  an  interference  with  private  right.  Per- 
haps, in  certain  cases,  the  exercise  of  the  power  might  be  judicially 
restrained,  until  an  opportunity  was  given  to  the  party  injured  to 
seek  and  obtain  the  compensation.  But  it  would  deserve  a  very 
grave  consideration,  before  we  undertook  to  lay  down  the  broad 
proposition,  that,  notwithstanding  a  statute  clearly  and  expressly 
directed  the  assumption  of  private  property  for  a  necessary  public 
object,  it  would  still  be  a  nullity,  and  the  officer  who  undertook  to 
execute  it  a  trespasser,  if  a  provision  for  compensation  did  not  con- 
stitute part  and  parcel  of  the  act  itself.  However,  it  is  not  necessary 
to  give  any  opinion  on  this  point,  for,  as  I  have  already  observed| 
the  provision  for  compensation  in  the  act  of  1817,  extended  to 
cases  arising  under  the  act  of  1820. 

T  am,  accordingly,  of  opinion,  that  whether  the  justification  of 
the  commissioners  be  referred  to  the  act  of  1817,  or  of  1820,  it  is 
equally  valid  and  effectual,  and  that  the  judgment  of  the  Supreme 
Court  is,  consequently,  erroneous,  and  ought  to  be  reversed. 

This  being  the  unanimous  opinion  of  the  court,  it  was,  there- 
upon, ORDERED,  ADJUDGED  and  DECREED,  that  the  judgment  of 
the  Supreme  Court  be  reversed,  &c.,  and  that  the  record  be  re« 
mitted,  dec. 

Judgment  of  reversal 


r  •  746  ]  *JoHN  Chamberlain,  plaintiff  in  error^ 

against 
Isaac  Gorham,  defendant  in  error, 

A  notk€, Bc-      IN  ERROR  to  the  Supreme  Court.     {Vide  S.  C.  antty  p.  144.) 

companying    a 

eral  Usuc,^un-       J»  Maynard,  for  the  plaintiff  in  error.     He  cited  1    Chitty^s 
Iter  ihc  statute,  p/.  473.     15  j^^;,,,  jfjep.  230.     2  Co.  Inst.  427.     1  JV.  R.  L. 

nacu  Dot  nc  as   oo/? 

}>f«cise  and  par>  OoD. 

ticular     as     a 

special  pica.  It 

is  sofficient,  if  it 

contain  surh  a 

vtatement  of  the 

special  matter, 

to  be  given  in 

evidence  at  (he  trinl,  as  may  prevent  the  plaintiflf  from  being'  taken  by  surprise. 

Thus,  whrre  thr  noiire  staled,  that  the  defendant  would  give  in  evidence,  that  the  notes,  on  which  the  suit 
was  brought,  wr>rc  g-lvrn  for  the  consideration  of  the  sale  and  conveyance  of  a  certain  piece  of  land,  dtc,  and 
that,  when  (he  notes  were  i^ivcn,  (lie  plaintiflT  executed  and  deliverea  to  the  defen.iaot  a  covenant.  tLat  if  them 
should  be  any  outstaiuling  judgip^^i.ts,  which  operated  as  a  lien  on  the  Innrt  conx'cyed,  and  the  grantee  should  be 
obliged  to  pay  (he  same,  the  antoanl  paid  should  be  deducted  from  the  notes,  &c. ;  and  tliat,at  the  time,  &e.. 
"  there  were  clivers  judgments,  at  the  time,  &c.  outstanding  against  the  plaintiff,  which  were  a  lien  in  the  lana 
•o  conveyed,  and  which  the  defendant  was  oMiged  to  pay,  and  did  pay,  in  order  to  prevent  a  sale  of  the  land, 
and  which  sum«  amounted  to  500  dnlbrs,  whirK  (he  defendant  set  on,  &c. :  He/d,  that  (his  notice  was  sufficicBi 
to  let  in  the  proof  of  the  payment  of  judgments,  without  specifying  the  particulars  of  such  Judcnients 
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The  Chancellor.    This  case  came  before  the  Supreme  Court,   /iv  ehroil 
on  the  return  to  a  writ  of  error,  to  the  Court  of  Common  Pleas  of     albany, 
Seneca  couniy.  ~  ' 

Gorham,  as  plaintiff  in  that  court,,  declared  on  a  note  of  hand, 
made  by  Chamberlain  to  him,  for  100  doUars,  dated  November  9, 
1815,  and  payable  four  years  after  date,  and  not  negotiable,  and 
which  note  was  stated  to  have  been  lost.  The  loss  of  the  note  was 
proved  at  the  trial ;  and  it  was  further  proved,  that  the  note,  with 
some  others,  was  given  to  secure  a  part  of  the  consideration-money 
for  a  sale  and  conveyance  of  lands,  from  Gorham  to  Chamberlain. 
The  note  was  assigned,  soon  after  it  was  made,  to  one  Anthony 
iSnydetj  who  gave  notice  of  the  assignment  to  the  maker,  and  it 
was  shortly  afterwards  again  assigned  to  Jacob  Fogleman^  •who  is 
now  the  person  beneficially  interested  as  owner  of  the  note. 

The  defendant,  Chamberlain,  offered  to  give  in  evidence,  upon 
the  trial,  as  a  J^t-off  against  the  note,  that  there  were  divers  judg- 
ments, at  the  time  of  giving  of  the  note,  outstanding  against  Gor^ 
ham,  the  payee,  which  were  a  lien  upon  the  land  so  conveyed  from 
Gorham  to  Chamberlain,  and  which  Chamberlain  was  obliged  to 
pay,  and  did  pay,  to  prevent  a  sale  of  the  lands  under  the  judg- 
ments. The  defendant,  Chamberlain,  offered  to  give  in  evidence 
those  judgments,  and  the  records  thereof,  and  the  executions 
thereon,  and  the  payment  thereof,  under  a  notice  accompanying 
the  general  issiie,  to  that  effect ;  and  which  notice  further  stated, 
that  at  the  time  of  the  conveyance,  and  of  the  ffiving  of  the  notes, 
an  agreement,  under  seal,  was  given  by  Gorham,  the  payee,  to 
Chamberlain,  the  maker  of  the  note,  in  which  he  covenanted,  that 
'^  if  there  should  be  any  judgments  outstanding  against  him,  that 
should  operate  as  a  lien  upon  the  land  that  day  conveyed,  so  that 
the  maker  of  the  note  should  be  obliged  to  pay  them,  in  order  to 
prevent  a  sale  of  the  premises,  that  the  sum  or  sums  so  paid, 
should  be  deducted  from  the  amount  of  the  notes  that  day  given 
to  secure  the  payment  of  the  purchase-money."  This  evidence 
was  rejected  by  the  Court  of  Common  Pleas,  and  a  bill  of  excep- 
tions was  tendered  and  allowed :  the  defence  being  thus  shut  out, 
a  verdict  was  taken  for  the  plaintiff,  Gorham,  for  the  amount  of 
the  note,  under  the  direction  of  the  court,  and  judgment  was  ren-^ 
dered  accordingly.  This  judgment  was  affirmed  by  the  Supreme 
Court,  who  admit,  that  "  the  defence  set  up,  if  proved,  would  be 
valid,  notwithstanding  the  assignment  of  the  note,  and  notice  of 
such  assignment;  for  the  note,  not  being  negotiable,  the  assignee 
took  it  subject  to  all  the  equity  existing  at  the  time  of  the  assign- 
ment ;  and  here  the  equity  or  ground  of  defence  was  coeval  with 
the  date  of  the  note."  but  that  court,  as  well  as  the  Court  of 
Common  Pleas,  held,  that  the  notice,  accompanying  the  plea,  was 
too  defective  to  admit  the  evidence  of  this  equitable  defence. 

There  was  an  objection  made  upon  the  argument,  in  this  court, 
to  the  bill  of  exceptions,  as  not  having  been  properly  •tendered  *  [  •  748  ] 
and  allowed.  But  as  no  such  objection  was  made  in  the  Supreme 
Court,  and  as  the  cause  was  discussed  and  decided  there  entirely 
upon  the  question  touching  the  admissibility  of  the  evidence  under 
the  notice,  or  under  the  general  issue  without  the  notice,  J  appre- 
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IN  ERROR  hend,  that  the  defendant  in  error  comes  too  late  with  that  objec 
tion.  He  must  be  deemed  to  have  waived  that  objection,  by  the 
transactions  in  the  court  below,  (a)  The  case  ought  to  be  deter- 
mined here,  upon  the  point  raised  in  the  Supreme  Court,  and 
which  was,  whether  the  matter  offered  by  way  of  defence  against 
the  note,  was,  or  was  not,  under  the  circumstances,  admissible  in 
proof. 

When  Snyder^  the  first  assignee  of  the  note,  gave  notice  to 
Chamberlain,  the  maker  of  the  note,  of  the  assignment,  Chamberlain 
told  him,  that  he  did  not  tlien  know  that  there  were  any  judgments 
against  Gorham,  the  payee,  which  were  a  lien  upon  the  lands  fbi 
which  the  notes  were  given,  and  the  assignee  admitted,  that  if' 
there  were  any  judgments  which  were  a  lien  upon  the  land,  Cham 
berlain  ought  to  apply  the  amount  of  such  judgments  on  the  notes 
Chamberlain  offered  further  to  prove,  that  he  told  the  assignee,  at 
the  same  time,  that  if  there  were  any  such  judgments,  he  nad  a 
covenant  from  Gorhamy  by  which  he  was  authorized  to  pay  them, 
and  apply  the  money,  so  paid,  in  payment  of  the  notes.  It  does 
not  appear,  that  Fogleman,  the  second  assignee  of  the  note,  ever 
gave  any  notice  to  the  maker  of  such  second  assignment.  This  is, 
then,  a  case  in  which  the  assignee  has  no  right  to  complain  of  any 
want  of  good  faith  in  Cham>erlain,  by  any  concealment  of  the 
possible  or  probable  grounds  of  his  defence.  The  assignee  was 
duly  apprized  by  him,  that  if  there  were  any  such  judgments,  he 
had  a  right  to  pay  them,  and  discount  the  payment  upon  the  note, 
and  that  he  had  a  covenant  from  Gorham  to  that  effect.  Whether 
there  were  any  such  judgments,  was  a  matter  of  record,  equally  open 
to  the  inspection  of  both  parties.  It  turned  out,  afterwards,  that 
there  were  such  judgments,  and  the  only  (jjuestion  no  wis,  whether 
the  notice,  annexed  to  the  plea,  was  so  defective,  as  to  exclude 
this  very  just  and  equitable  defence. 

♦The  statute  says,  that  the  defendant  may  plead  the  general 
issue,  and  give  any  special  matter  in  ievidence,  which,  if  pleaded, 
would  be  a  bar,  on  giving  notice,  with  the  plea,  of  the  matter  or 
matters  so  intended  to  be  given  in  evidence.  The  defendant  is, 
then,  to  give  notice  to  the  plaintiff  of  the  special  matter  on  which 
he  relies,  so  that  the  plaintiff  may  not  be  taken  by  surprise.  The 
Supreme  Court  held,  many  years  ago,  (8  Johns,  Hev.  457.)  that  a 
notice  had  never  been  regarded  wim  the  same  criticism  and  nicety 
ab  a  special  plea ;  and  where  a  defendant  gave  notice  that  he 
would  justify  under  a  justice's  M'ajrrant  against  the  plaintiffs,  the 
notice  was  held  to  be  sufficient,  though  it  did  not  state  the  contents 
of  the  warrant,  or  the  cause  of  action  that  was  expressed  in  it.  (5 
Johns,  Rep.  123.)  Under  the  notice  given  in  this  case,  it  is  idle 
to  say,  that  to  permit  the  defendant  to  prove,  upon  the  trial,  cer- 
tain judgments  against  the  plaintiff,  and  execiitions  thereon,  whidi 
were  a  hen,  arid  which  he  had  paid,  could  operate  as  a  surprise. 
The  plaintiff  had,  by  his  covenant,  agreed  to  admit  the  very  de- 
fence set  up ;  and  as  the  judgments  were  of  record,  and  the  exe- 
cutions matter  of  record,  it  was  impossible  that  the  plaintiff  could 
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This  being  the  unanimous  opinion  of  the  court,  it  was  thereupon 
ORDERED,  ADJUDGED  and  DECREED,  that  the  judgment  of  the  Su- 
preme Court  be  reversed,  &c.,  and  that  the  record  be  remitted,  &.c. 

Judgment  of  reversal 


[*750] 


have  been  injured  by  the  general  terms  of  the  notice.  It  might  as  IN  erkoil 
well  be  said,  a  plea  of  payment  to  a  bond  would  not  be  good,  unless  albany 
it  set  forth  all  the  particulars  of  the  payment,  as  the  precise  place, 
and  before  whom,  and  in  what  money,  and  through  whose  hands, 
and  whether  all  at  one  time,  or  at  different  times.  It  is  sufficient 
to  say,  generally,  that  he  paid  the  money  according  to  the  condi- 
tion of  the  bond,  and  all  the  details  are  left  to  be  supplied  by  the 
proof.  I  should  be  very  sorry  to  be  the  means  of  introducing  any 
inconvenient  relaxation  of  practice  on  the  subject  of  these  notices 
accompanying  the  plea.  The  statute  has  prescribed  no  form,  and 
each  case  must,  in  some  degree,  depend  upon  its  peculiar  circum- 
stances, and  upon  the  application  of  sound  discretion  in  the  court 
at  the  trial.  I  lay  a  good  deal  of  stress^  in  this  case,  on  the  fact,  that 
the  plaintiff  had  given  a  covenant,  concurrently  with  the  notes, 
and  as  part'of  one  and  the  same  agreement,  to  allow,  as  a  set-off, 
the  payment  of  any  then  outstanding  judgments.  Why  did  he 
give  such  a  covenant,  if  he  had  not  *good  reason  to  believe  there 
were  such  judgments  ?  It  was  a  fact,  of  which  he  was  bound  truly 
to  inform  himself  The  defendant,  in  his  notice,  states  the  cove- 
nant, and  tells  the  plaintiff,  in  his  own  words,  that  he  shall  show 
there  were  divers  judgments  outstanding  against  him  when  he  gave 
the  deed,  and  which  were  a  lien  upon  his  land,  and  that  he  had 
been  obliged  to  pay  them.  It  strikes  me,  as  unreasonable  and 
unjust,  that  the  plaintiff,  at  the  trial,  should  shut  out  the  defence, 
under  the  pretence  that  the  defendant  did  not  tell  him  in  the  no- 
tice, all  the  particulars  of  these  judgments,  when  they  must  have 
been  matter  of  record,  and  the  defendant  stood  ready  to  prove  the 
judgments  by  the  record,  and  to  produce  the  executions  issued 
thereon,  and  prove  the  payment  of  them.  The  plaintiff  was  in- 
formed, by  the  notice,  of  the  specific  nature  of  the  defence,  and  he 
could  have  ascertained  to  his  own  satisfaction,  and  with  perfect 
certainty,  before  the  trial,  whether  the  defence  was  a  good  one,  by 
searching  the  records  where  judgments  binding  on  the  land  must 
have  appeared,  if  they  existed. 

Upon  the  whole,  I  am  of  opinion,  that  the  notice  was  sufH- 
cient,  under  the  particular  circumstances  of  this  case,  to  let  in 
the  proof  of  the  payment  of  the  judgments ;  and  consequently, 
that  the  judgment  of  the  Supreme  Court  ought  to  be  reversed,  as 
well  as  the  judgment  in  the  Court  of  Common  Pleas  of  Seneca 
county. 
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THE     PRINCIPAL     MATTERS 


IN   THE    TWENTIETH    VOLUME. 


A. 


ASSENT  AND  ABSCONDING  DEBTORS. 

PaYment  hy  a  gamuhee'jmdeT  a  jadgment  arid 
ezecation  on  a  proceeding  hjforeurm  attack' 
maUf  in  the  Lord  Ma»joT  m  Coiirt  of  London^ 
of  a  debt  due  by  a  citizen  in  Aei^  York,  to  a 
creditor  in  London,  being  compulsory,  ia  a 

Sood  bar  to  an  action  brought  nere  against 
le  debtor,  under  the  act  ffinng  relief  against 
absent  and  absconding  debtors ;  tbouffh  the 
atJULchment  here  against  the  absent  aebtor 
was  issued  before  the  money  of  the  debtor 
came  into  the  hands  of  the  gamiokeef  or 
even  before  the  foreign  attachment  issoed 
in  England.    Holmes  v.  Remsen  and  others, 

229 
ACCORD  AND  SATISFACTION. 

WHere  a  debtor  gives  his  note,  endorsed  by  a 
third  person,  as  further  security,  for  a  part 
of  thh  debt,  and  which  is  accepted  by  the 
creditor,  in  full  satisfaction  of  all  demands, 
it  is  a  valid  discharge  of  the  whole  debt,  and 
may  be  pleaded  in  bar  as  an  aoeord  and  sat' 
isfaetian,    Boyd  r.  HUeheock,  76 

ACTION. 

Vide  AssaMPSiT.  Action,  Real.  AoRSKMEirr. 
Trespass.  Repleyiii.  Limitation  or  Ac- 
tions. 

Against  Executors  and  Administrators.     Fids 

EXSCUTOBS  AMD  AdMINISTRAYORS. 

ACTION,  REAL. 

After  a  default  of  the  tenant,  in  not  appeannff 
on  the  summons,  in  an  action  of  dower,  had 
been  regularly  entered,  and  a  writ  of  grand 
cape  issued,  tne  default  and  subsequent  pro- 
ceedings were  set  aside,  at  the  next  term, 
on  the  ground  of  mistake  and  accident,  ana 
the  tenant  allowed  to  enter  his  appearance. 
JUan  Y.  Smith,  477 

Vide  DowKR. 

ACTS  OF  THE  LEGISLATURE. 
Vida  Statute*. 


AFFIDAVIT 
Vide  Bail. 

AGREEMENT. 

-    I.  Rescinding  an  agreement. 

Vide  Cotenant.    Assumpsit. 

II.  CohstrucUan  ofparticulaT  agreements. 

M.,  with  others,  signed  an  instrument,  by  whiea 
he  engagea  to  pay  a  sum  subscribed  by  him, 
to  B.  and  others,  a  committee  appointed  by 
the  members  of  a  church  to  obtain  subscrip- 
tions, and  contract  for  the  repairs  of  the 
church;  and  the  instrument  contained  a 
proviso, "  that  no  person  should  be  obliged 
to  pay  the  sum  which  he  subscribed,  unless 
a  sufficient  sum  was  raised  to  repair  the 
church."  The  committee  entered  into  a 
contract  with  a  person  to  make  the  repairs 
for  a  specific  sum,  who  agreed  to  take  the 
subscriptions,  being  about  lialf  oi  that  sum, 
in  payment,  and  to  raise  the  residue  by  a 
sale  of  the  pews,  which  he  was  authorized 
to  make :  Hdd^  that  this  was  a  compliance 
with  the  condition  of  the  subscription,  and 
that  M.  was,  therefore,  liable  to  pay  the  sum 
subscribed  by  him.    JfAvUy  v.  BiUenger,  89 

ALIEN. 

W,  E.  came  flrom  England  in  1774,  and  resided 
in  this  state,  and  was  an  officer  in  the  BriHsk 
army.  Having  been  arrested,  in  1776,  as 
a  person  disaffiected  to  the  American  revolu- 
tion, he  was',  in  August,  or  the  beginning  of 
September,  1776,  a  prisoner,  on  his  parole, 
and  remained  such  prisoner,  at  Albany,  until 
December  or  January  following,  waiting  for 
a  passport  to  join  his  regiment,  w!!en  he 
either  joined  tne  Bridsk  army,  or  went  to 
England,  where  he  died  about  the  year  1800, 
being  then  ageneral  in  the  Britisk  service : 
Held,  that  ItCE.  never  became  a  citizen  of 
this  state  after  it  had  thrown  off  its  alle- 
giance to  Oreat  Britain,  and  becajpe  a  sove- 
reign and  independent  state;  but  that  h« 
omitinued  a  Briisk  sulrfect,  so  that  he  could 
not,  by  reason  of  his  a&enage,  take  lands  in 
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thii  state,  by  descent  from  hia  brother,  who 
died  in  i7i/2.  Jackson ,  ex  dem,  Russell, 
T.  irkUe,  313. 

yide  GoTKRNiCBirT. 

AMENDMENT. 

Vide  Practicx. 

ANIMALS  FERiE  NATURJE. 

Though  property  in  an  animal  fera  naturmf  may 
be  acqmred  by  occupancy,  or  by  lo  wound- 
ing it,  as  to  bring  it  within  the  power  or 
control  of  the  pursuer ;  yet  if,  afler  wounding 
the  animal,  and  continuing  the  pursuit  of  it 
nntil  evening,  the  pursuer  abandons  the  pur- 
suit, though  nis  dogs  continue  the  chase,  he 
acquires  no  property  in  the  animal.  Bitster 
V.  A'eiokirk,  75 

ARREST  OF  SHIPS  AND  VESSELS. 

UndtT  the  act  authorizing  the  arrest  of  ships  and 
vessels  for  debts,  passed  August  10,  17i)9, 
(sess.  22.  eh.  1.  1  wV.  R.  L.  130.)  and  the 
act  in  amendment  thereof,  passed  February 
2d,  1817,  (sess.  40.  ch.  GO.)  the  lien  on  the 
vessel  ceases,!,  when  she  nas  left  the  state; 
2.  when,  after  being  arrested,  the  owners 
give  bondd,  wiih  sureties,  &.c. ;  and,  3.  when, 
after  being  arrested,  no  security  is  given,  but 
the  vessel  has  been  removed  to  another  port 
or  place  in  the  state,  for  more  than  twelve 
days  after  the  arrest.  f)enison  v.  Schooner 
AppeUmia,  &c.  104 

The  proviso  in  tlie  last- mentioned  act  does  not 
apply  to  the  case  where  the  vessel  was  re- 
moved, and  continued  absent  from  tlie  port 
or  place  where  tlie  supplies  and  materials 
were  furnished  more  than  twelve  days 
before  the  arrest.  ih. 

Arrest  of  judgment,     l^idt  Courts  or  General 
Sessions  of  the  Peace. 

ASSIGNMENT. 

1.  Where  a  note  not  negotiable  is  transferred, 
the  assignee  takes  it,  subject  to  all  the  equity 
existing  between  the  original  parties  at  tlie 
time  of  the  assignment.  Chamberlain  v. 
Gorhanif  144 

2.  A  plaintiff  who  had  assigned  his  interest  in 
a  chose  in  action,  before  suit,  cannot  be  a 
witness  for  the  defendant,  as  to  his  demands, 
fo  aa  to  impair  the  rights  of  tlie  assignee. 
Frear  v.  Evertson,  142 

ASSUMPSIT. 

I.  Consideration. 
II .  Implied  assumpsit ;  money  had  and  received. 

I.  Consideration. 

1.  Liabor  or  service,  voluntarily  done  and  per- 
formed by  the  plaintiff,  for  the  defendant, 
without  his  privity  or  request,  however 
meritorious  or  beneficial  it  may  be  to  the 
defendant,  as  in  saving  his  property  from 
destruction  by  fire,  anords  no  ground  of 
aeti^n.     Bartholomew  v.  Jackson,  28 
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II.  Implied  assumpsit;  money  had  and  received, 

2.  To  entitle  a  purchaser  to  recover  back  part 
of  the  consiaeration-money  paid  on  a  con- 
tract for  the  purchase  of  land,  he  must  show 
that  he  has  tendered  the  residue  of  the  pur- 
chase-money, and  demanded  a  deed,  so  aa 
to  put  the  vendor  in  default.  Hudson  v. 
Swifl,  24 

3.  Whether  the  purchaser  must  not  prepare 
and  tender  the  conveyance  to  be  executed 
by  the  vendor.  ih. 

4.  Where  the  consideration-money  expressed 
in  a  deed  to  haye  been  paid  to  the  grantor, 
has  not,  in  fact,  been  paid  to  him,  be  may 
maintain  an  action  of  assumpsit  against  the 
grantee,  to  recover  the  money  agreed  to  be 
paid  for  the  conveyance  ;  it  not  being  within 
the  statute  of  frauds.     Bowen  v.  Bcu,      333 

Vide  UsuRT.    Bills  of  Exchahck  ahd 
Promissort  Notes. 

Assumpsit  for  use  and  occupation. 

Vide  Rent. 

ATTACHMENT. 
Vide  Absent  A5D  Abscondiitg  Debtors. 

ATTORNEYS,  COUNSELLORS,  AND 
SOLICITORS. 

1.  The  new  constitution  (Art.  vi.)  has  not 
abrogated  the  provisions  of  the  act  to  sup^ 
press  duelling,  which  requires  counsellors, 
attorneys,  caa  solicitors,  to  tike  the  oath 
prescribed  in  that  act,  in  addition  to  the 
usual  oath  of  office.  In  the  Matter  of  Oaths 
qf  Aiiomtys,  &c.  4J>2 

2.  An  attorney  or  counsel  of  the  Supreme 
Court,  who  is  a  party  to  a  suit,  has  no  privi- 
lege, in  regard  to  the  venue.    King  v.  Burr, 

274 
ATTORNMENT. 

1.  An  acquiescence,  on  the  part  of  a*  landlord, 
that  his  tenant  should  pay  the  rent  to  a  ihird 
person,  is  sufficient  to  render  an  attornment 
valid.    Jackson,  ex  dem.  &kerrill,  v.  Brush,  5 

2.  A  tenant  of  a  mortgagor  in  possession,  after 
the  mortgage  has  become  forfeited,  during 
the  continuance  of  the  lease  from  the  mort- 

Sagor,  may  attorn  lo,  aAd  take  a  lease  from 
le  mortgagee ;  and,  in  an  action  brought 
against  him  by  the  mortgagor  for  rent,  under 
his  lease,  may  set  up  such  attommtnt  as  a 
legal  defence.     Jones  v.  Clark,  51 

B- 

BAIL. 

1.  A  sheriff    cannot   be    bail    in    this   court 

Bailey  v.  Warden,  I^ 

2.  To  authorize  a  judge's  order  to  hold  to  bail, 
in  an  action  for  a  libel,  the  affidavit  must 
not  only  state  the  libel,  or  cause  of  action, 
but  some  special  reason  for  granting  the 
order.    J^orton  v.  Barwrm,  337 

3.  On  a  motion  of  the  defendant  to  set  aside  a 
judge's  order  to  hold  to  bail,  a  supplemenial 
affidavit  of  the  plaintiff,  to  cure  the  defect 


INDEX. 


755 


of  his  original  affidavit,  ia  not  admissible. 
Aartun  Y.  iarnumf  337 

BARGAIN  AND  SALE. 
Vide  Use. 

BARON  AND  FEME. 

1.  Marriage. 
II.  Huabaiui's  interest  in  his  wife* 8  estate,  and 
conveijances  by  husband  and  xo\fe, 

I.  Marriage, 

1.  MarriageSi  where  one  or  both  of  the  parties 
are  slaves,  are  legal,  bj  the  statute.  (aS  .V. 
R.  L,  2i)l.  sess.  3i).  ch.  86.)  Marbletovon  v. 
Kingston,  1 

Vide  Slaves.    Poor. 

m 

[I    Husband's  interest  in  kis  toife^s    estate,  and 
conveyances  by  husband  and  wife. 

2  Where  a  wife  joins  her  husband  in  the  ex- 
ecution of  a  deed  of  her  own  lands,  but 
docs  nut  acknowledge  the  deed  before  a 
magistrate,  according  to  the  statute,  her 
right  is  not  divested.  Jackson^  ex  dem. 
Corson,  v.  Cairns,  301 

3  Where  the  husband  was  seised  of  lands  in 
right  of  his  wife,  and  the  wife  died  in  1795, 
and  the  husband,  aiterwards,  continued  in 
possession  of  the  land,  claiming  it  as  his 
own,  and  making  permanent  improvements 
thereon,  and,  in  J8<)U,  executed  a  mortgage 
of  the  land  as  his  own:  Held,  that  the 
husband,  afler  the  death  of  his  wife,  was  a 
tenant  at  sutferance ;  and  his  continuance 
in  possession  was  not  adverse  or  hostile  to 
the  true  owners  or  heirs  of  the  wife.  ib. 

Vide  Slaves.    Poor,  1.    Practice,  3. 

BILLS    OF    EXCHANGE    AND   PROMIS- 
SORY NOTES. 

I.  f'orm  and  requisites.  ^ 

II.  TVaitfffer  and  endorsement. 
III..  Presentment  for  aeceptandt  or  paymeiU. 
IV.  NotUe  of  non-acceptance  and  non-payment. 

V.  Liability  of  the  parties. 
VI.  Action  on  the  bul  or  note, 
VII.  Damages  and  interest. 

I.  Form  and  requ*^ites. 

J  A  promissory  note  has  no  legal  inception, 
until  it  is  delivered  to  some  person,  as  evi- 
dence of  a  subsisting  debt.  Marvin  v. 
MCtdlum,  288 

II.  Transfer  and  endorsement. 

2  Where  the  defendant,  being  the  payee  of 
a  negotiable  promissory  note,  endorsed  it, 
in  these  words :  ''  For  value  received,  I  sell, 
assign  and  guaranty  the  payment  of  the 
within  note,  to  J.  A.  or  bearer:"  Hdd, 
that  this  was  an  absolute  engagement  that 
the  maker  should  pay  the  note  when  due, 
or  that  the  defendant  would  pay  it  himself) 
and  that  the  plaintiff  was  not,  therefore, 
bound  to  prove  a  demand  of  payment  of  the 
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maker,  and  notice  of  non-payment,  as  in 
case  ot  an  ordinary  endorsement.  Allen  v. 
Rightmere,  365 

3.  A  person  receiving  negotiable  paper  in  the 
usual  course  of  trade,  for  a  fair  and  valuable 
consideration,  from  an  agent  or  factor,  hav- 
ing no  authority  to  transfer  it,  but,  without 
knowledge  of  that  fact,  or  notice  of  tlie  frau<>, 
may  hold  it  against  the  true  owner.  Cotl- 
dington  v.  Bay,  in  error,  037 

4.  Aliter,  where  notes  are  not  received  in  tlie 

usual  course  of  trade ;  as  where  R.,  as  agent, 
received  negotiable  notes,  to  be  remitted  to 
his  principal,  and  passed  them  to  the  defend- 
ant, as  security  for  responsibilities  assumed 
by  him,  as  en<u>r8er  for  R.,  and  as  maker  of 
notes  lent  R.  for  his  accommodation,  but  not 
then  payable,  and  tlie  defendant  had  no 
knowledge  that  the  notes  so  delivered  to 
him  by  R,  belonged  to  the  plain tifl*,  his 
principal,  but  that  they  belonged  lo  R.,  who 
iiad  become  insolvent  at  tiie  time  :  Hehl, 
that  the  notes,  being  received  in  the  usual 
course  of  trade,  not  for  a  present  considera- 
tion, the  defendant  was  not  entitled  to  hold 
them  against  the  plaintiff.  ib. 

Vide  Assignment. 

III.  Presentment  of  bill  or  note  for  acceptance 

or  non-payment. 

5.  Where  a  bill  is  drawn,  payable  at  sight,  or 
a  certain  number  of  days  afler  sight,  there 
is  no  fixed  rule  for  its  presentment ;  but  the 
holder  is  bound  to  use  due  dilicrence,  and 
put  the  bill  into  circulation.  Robinsim  v. 
Amts,  14() 

6.  The  protest  of  a  notary,  deceased,  and  a 
register  of  protest  kept  by  him,  in  his  life- 
time, in  which  were  notes  and  memoranda, 
in  his  hand-writing,  proved  by  a  witness, 
stated,  that  the  notary  had  made  diligent 
search  and  inquirv  afler  the  imikcr,  in  thv.> 
city  of  J^eic-York,  (where  the  nf^te  was 
dated,)  in  order  to  demand  payment  of  him ; 
and  that  ho  could  not  be  found,  &c.;  thit 
ftotice  of  non-payment,  for  the  eHttorsfr.wnji 
put  in  the  post  office :  Held,  that  this  was 
sufficient  evidence  of  due  diligrnco.  as  to  a 
demand  of  the  maker ;  but  not  of  notice  to 
the  endorser.    HaUiday  v.  Martinet,         M\-y 

7.  A  bill  of  exchange,  drawn  in  Ant[gua,  upon 
merchanti)  in  /.o/i</<m,  dated  July  Ibth,  1817, 
was  not  presented  for  acceptance,  until 
January  IGth,  1818 ;  but  it  had  been  put  into 
circulation,  and  had  passed  through  several 
hands,  before  it  was  endorsed  to  the  plain 
tiffs:  Held,  that,  under  the  circumstancos, 
there  was  no  default  in  the  presentment  <.f 
the  bill.     Gowan  t.  Jackson,  17() 

IV.  Jfotiee  of  non-acceptance  and  non-payment 

8.  Where  there  are  any  funds  of  the  drawer  in 
the  hands  of  the  drawee,  or  if,  at  the  time  the 
bill  is  drawn,  there  are  circumstances  suffi 
cient  to  induce  a  reasonable  expectation  that 
the  bill  will  be  accepted,  or  paid,  the  drawei 
is  entitled  to  notice  of  its  dishonor ;  and  to 
due  diligence  in  the  presentment  of  it.  Roh^ 
inson  y.  Ames,  \4^ 
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9.  As,  where  there  were  mutual  dealings 
and  an  open  account  between  the  draw<sr 
and  drawee,  and  the  latter  bad  received 
consideral»]e  shipments  of  cotton  from  the 
drawer,  and  accepted  previous  bills,  but,  on 
accoont  of  the  fall  in  tne  price  of  cotton,  its 
Taloe  was  not  equal  to  tne  accepted  bills, 
and  the  Usi  bill  drawn  was,  therefore,  pro- 
tested for  want  of  funds:  Held,  that  the 
drawer  was  entitled  to  notice  of  the  non-ac- 
oeptaaee.  t^. 

10.  Notice  of  non-acceptance  sent  by  mail,  the 
next  day  after  protest,  is  snfficienL  i6. 

11.  The  note  or  memormulum  made  in  his 
regitteTf  by  a  notary  since  deceased,  that 
notice  of  non-payment  for  the  etuUfrter  of  a 
note  had  been  put  in  the  post-office,  is  not 
sufficient  evidence  of  due  diligence,  aa  it 
did  not  state  where  the  endorser  resided, 
nor  to  what  place  the  notice  was  directed ; 
but  it  seems  that  if  the  mtmifrandum  had 
stated  that  the  endorser,  after  diligent  search 
and  inquiry,  could  not  be  found,  that  would 
have  been  sufficient.     HalUday  v.  Martinet. 

15.  Where  the  drawer  of  the  bill  is  a  partner 
of  the  house  or  firm  on  whom  it  is  drawn,  it 
is  not  necessary  for  the  holder  to  prove, 
that  notice  of  its  dishonor  was  given  to  the 
drawer.     Gotoan  v.  Jackson,  176 

13.  An  endorser  is  entitled  to  strict  notice,  and 
if  he  resides  in  the  same  place,  it  must  he 
personal,  or  left  at  kis  dwelling-house  or  place 
of  busimess,    Smedes  v.  Utiea  Bank,        372 

y   Liability  of  the  parties,  and  how  discharged. 

14.  Where  a  promissory  note  is  endorsed,  and 
delivered  to  a  bank  for  collection,  there  is 
an  implied  undertaking  on  the  part  of  the 
bank,  in  case  the  note  is  not  paid,  to  five 
notice  of  the  default  of  the  maker  to  all  the 
endorsers ;  and  if  they  neglect  to  give  such 
notice,  the  holder  may  maintain  assumpsit 
against  them  for  the  nonfeasance ;  the  de- 
posit of  the  note,  and  the  probable  profit  to 
arise  from  the  money  remaining  in  bank, 
afler  it  is  paid,  being  a  beneficial  let,  ana 
affording  a  good  consideration  to  support  the 
promise.    Smedes  v.  Bank  of  Utica,         373 

16.  A  bank,  in  such  case,  is  bound  to  employ  a 
competent  and  faithful  person  to  mve  the 
requisite  notice  to  the  endorsers,  omerwise 
it  is  answerable  for  his  default.  ib. 

16.  But  if  the  note  is  delivered  to  a  notary. 
who  is  a  sworn  public  officer,  to  protest,  and 

8ive  notice  thereof  to  the  endorsers,  it  seems, 
lat  the  bank  is  not  liable  for  his  neglect  or 
default  ib. 

VI.  Action  on  a  bUl  or  note, 

17.  The  defendant,  being  the  payee  of  a  prom- 
issory note  for  1,500  dollars,  endorsed  it  to 
the  plaintiff,  who  endorsed  and  delivered  it 
to  a  bank.  The  note  was  protested  hj  the 
bank  for  non-payment,  and  due  notice  given 
thereof  to  the  defendant,  who  paid  the  hank 
800  dollars*  in  part,  and  promised  to  pay  the 
residue.  The  bank  sued  the  plaintiff,  as  en- 
dorser, and  recovered  judgment  against  him 
lor  the  balance  due  on  the  note,  after  de- 
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ducting  the  80^  dollars,  paid  by  the  defendant. 
The  pUintiff  paid  to  the  bank  3ou  JollaiB, 
and  they  continued  in  possession  of  the 
note,  wliich  had  not  been  fully  paid.  The 
plaintiff  declared  against  the  defendant  an 
endorser  of  the  note,  in  the  usual  fiirm; 
and  also  for  money  paid,  &c. :  Held,  tiiat 
though  the  plaintiff  could  not  maintain  an 
action  on  the  note,  as  it  had  not  been  folly 
paid,  and  was  the  property  of  the  bank ;  >ct 
that  he  mi^ht  sustain  the  action  to  recover 
the  3d0  dollars  paid  by  him,  on  the  count 
for  money  paid,  laid  out,  &«.,  for  the  de- 
fendant,  at  his  request     Butler  v.  Wright, 

VII.  Damages  and  interest. 

18.  A  promissoiy  note  was  drawn  at  Montreal^ 
in  Lower  Canada,  payable  to  persons  resident 
in  England,  "  with  interest  until  paid  in 
England:''  Held,  that  the  plaintifiS,  on  a 
jui^ment  obtained  here  against  the  maker, 
were  entitled  to  interest  only  to  the  time  of 
the  judgment;  and  that  according  to  the 
legal  rate  of  interest  in  England.  Sccfield 
and  Taylor  v.  Day,  ItS 

19.  But  the  plaintiffs  were  not  entitled  to  any 
allowance  for  the  current  rsfa  qf  exchange 
between  this  country  and  England,  at  the 
time  of  the  judgment ;  or  for  any  deference 
of  exchange.  ih. 

BOND. 

Vide  Evioxircx. 

CANALS,   AND    CANAL    COMMISSION 

£RS. 

1.  The  acts  of  the  7th  of  April,  1616,  (seas 
39.  ch.  237.)  and  the  16th  of  April,  lt?17, 
(sess.  40.  ch.  d62.)  relative  to  canals,  author 
ized  the  commissioners  to  enter  upon  and 
occupy  any  lands  which  might  be  necessary 
for  canal  improvements.  If,  tlierefore,  it 
becomes  necessary,  for  the  prosecution  of  the 
canals,  to  occupy  part  of^  a  turnpike  road, 
the  commissionera,  ot  their  agents  for  thai 
purpose,  nfay  lawfully  enter  on  the  land  of 
any  person,  for  makmg  a  new  road  in  the 
place  of  such  part  of  the  turnpike  road  dis- 
continued by  them,  and  taken  for  the  pur- 
poses of  the  canal.  Rsgers  v.  Bradshaso, 
m  error,  735 

Contra  in  the  Supreme  Court,  103 

2.  The  act  of  April  13, 1820,  (sess.  43.  ch.  102. 
s.  21.)  which  authorizes  the  commissionen  to 
discontinue  or  alter  any  part  of  a  public 
road  or  highway,  when  it  interferes  with  the 
proper  location  or  construction  of  the  canal, 
applies  to  a  turnpike  road ;  it  being,  in  the 
popular  and  ordinary  sense^ "  a  public  roaif 
or  highway."  7^ 

Contra  in  the  8.  C.  103 

3.  Though  the  party  whose  land  is  taken  for 
the  use  of  the  public,  is  justly  entitled  to  an 
adequate  compensation,  yet,  it  seems,  the 
canal  commissioners,  or  their  agents,  ore  not 
liable,  as  trespassers,  for  entering  upon,  and 
occupying  land  taken  for  the  use  of  the 
canal,  before  compensation  is  made  to  the 
owner,  though  the  act  of  the  13th  of  April^ 
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1820.  ander  which  they  acted,  contains  no 
provision  for  making  compen:iation ;  and, 
especially,  they  are  not  liable  in  trtsptiss,  to 
the  party,  when  the  act  ofjipril-j  1817,  pro- 
Tiding  a  compensation  fur  any  injury  to  in- 
dividuals, caused  by  taking  tneir  lands  tor 
the  purposes  of  the  canal,  extends  to  cases 
arising  under  the  act  of  the  13th  of  JSpril, 
1820,  as  well  as  under  the  former  acts  on 
the  same  subject,  735 

c. 

CERTIORARL 

I  A  certiorari  will  not  lie  to  remove  into  this 
court  proceedings  commenced  before  a 
judge  of  the  Court  of  Common  Pleas,  under 
the  act  of  the  13th  of  Jip-U,  li2  \  (sess.  43. 
'  ch.  IU4.)  to  amend  the  act  concerning  dis- 
tresses, &.c.f  until  the  case  has  been  finally 
tried,  and  judgment  given  thereon,  before 
the  jud  ve  of  the  C.  P.    LymiU  v.  JiohUy    80 

3.  Nor  will  a  writ  of  eertiorariy  though  issued 
after  judgment,  stay  the  writ  of  restitution 
in  such  case.  .    ib. 

CHAMPERTY  AND  MAINTENANCE. 

I«  H,  T,f  who  claimed  land  as  heir  at  law  of 
.  his  father,  and  who  was  about  to  commence 
suits  to  recover  the  possession  of  it,  entered 
into  an  agreement  with  the  plaintiff,  who 
had  married  his  sister,  by  which  he  cove- 
nanted, in  consideration  of  the  premises, 
&c.,  to  convey  to  the  plaintiff  the  one  fourth 
part  of  the  property  which  should  be  recov- 
ered ;  and  t)ie  plaintiffj  in  consideration  of 
such  covenant,  dtc.,  promised  H.  T.  to  pay, 
bear  and  sustain  one  half  of  all  the  ex- 
penses which  might  occur  in  the  prosecution 
of  the  intended  suits,  &.c. :  Hddf  that  this 
agreement  was  illegal  and  void,  under  the 
first  section  of  the  statute  to  punish  cham- 
perty and  maintenance.  (Sess.  24.  ch.  87. 
I  J/.R.  L,  172.)     J%aUm€r  v.  Brinkerkoff, 

3d6 

9l  And  the  illegality  of  the  agreement  was  a 
good  defence  for  the  defendant,  (who,  as  the 
attorney  of  H.  7.,  had  received  a  large  sum 
of  money  on  a  compromise  of  the  suits 
brought  by  H.  T.)  in  an  action  of  assumpsit 
against  him  to  recover  the  one  fourth  of  the 
money.  ib. 

3.  To  make  such  an  agreement  illegal  and  void^ 
for  ehampertjf,  it  is  not  necessary  that  the 
land  should  be  held  adveraely.  ib, 

CHANCERY. 

1.  JwrisdieHan. 

n.  Whem  and  haw  ekaneery  will  relieve, 
lir   Plea, 
IV.  Reference  to  a  master,  and  retort, 

V.  Decree, 

I.  Jurisdiction, 

J  The  Court  of  Chancery  has  power  to  assist 
a  judgment  and  execution  creditor,  to  dis- 
cover and  reach  the  property  of  his  debtor, 
in  whosesoever  hands  the  same  has  been 
j^aced,  out  of  the  reach  of  an  execution  at 


law ;  and  it  makes  no  difference  whether  the 
property  consists  of  money,  stock,  or  choses 
tn  action,  for  the  court  can  compel  the 
debtor,  or  his  trustee,  to  pay  over  the 
money  to  the  creditor^  and  can  direct  a 
transfer  and  sale  of  the  stock  for  the  benefit 
of  the  creditor.     Hodden  v.  Spader,         654 

U.  fFken  and  kow  chancery  wiU  relieoe. 

Z  Where  the  defendant  himself  waives  his  de- 
fence to  a  judgment,  on  the  ground  of  usury, 
a  subsequent  purchaser  under  him,  with  no- 
tice of  the  judgment,  cannot  impeach  it. 
French  v.  ShottoeU,  668 

3.  The  defendant  is  not  entitled  to  open  an  ac- 
count, unless  a  sufficient  foundation,  for  that 
purpose,  has  been  laid  in  the  answer.  Slee 
V.  Bloom,  669. 

HI.  Plea, 

4.  A  plea  may  be  good  in  part,  and  bad  in  part. 
French  v.  Shotwell,  668 

5.  Where  a  plea  is  more  extensive  than  the 
subject-matter  to  which  it  relates,  it  may  be 
ordered  to  stand  as  to  so  much  of  the  bill  to 
which  it  properly  applies,  and  the  defendant 
must  answer  to  the  residue.  ib, 

IV.  Reference  to  a  master,  and  report. 

6.  It  is  not  the  proper  coarse  to  ref^^r  to  a  master 
an  examination  into  facts  goiuff  to  the  merits 
of  the  cause,  and  as  to  which  proofs  have 
been  taken  in  chief,  in  the  nimal  way.  Site 
V.  Bloom,  in  error,  669 

V.  Decree, 

7.  A  decree  or  judgment  by  consent,  is  binding 
and  conclusive,  unless  procured  by  irana, 
French  v.  ShotweU,  668 

CHATTELS. 

1 .  A  eider  mztl  and  press  erected  b^  a  tenant, 
holding  f^om  year  to  year,  at  his  own  ex- 
pense, and  for  his  own  use  in  making  cider 
on  the  farm,  are  not  fixtures,  but  personal 
chattels  belonging  to  the  tenant,  who  may 
remove  them  at  the  expiration  of  his  tenancy. 
Holmes  v.  Tremper,  29 

2.  And  if  he  enters  on  the  land,  after  the  expi- 
ration of  his  tenancy,  and  removes  tbem, 
though  he  may  be  liable  as  a  trespasser  on 
the  soil,  yet  the  property  in  the  cider  mill 
and  press  remains  in  him.  ib 

CITIES. 

Mew- York, 

1,  The  power  of  the  Supreme  Court,  under  the 
''act  to  reduce  several  laws,  relating  par- 
ticularly to  the  city  of  JVIno-  York,  into  one 
act,"  (sess.  36.  ch.  86.  s.  177, 178.  2  JV.  R.  L. 
408.)  as  to  opening  and  improving  streets, 
dkc.,  are  confined  to  the  antnority  delegated 
by  the  act,  and  do  not  come  witmn  the  gen* 
eral  powers  and  jorisdlction  of  the  court; 
and,  in  the  exercise  of  it,  the  judges  act 
collectively,  as  eommissioiiers,  rather  than 
as  a  court.    Matter  qf  Beekman  Hreei      269 
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2  "Where,  on  petition  of  the  corporation  of 
^ett-Yorkf  commusionera  of  eutimate  and 
aasewment  were  appointed  by  the  court,  in 
Matff  14IG,  pursuant  to  the  act,  who  made  a 
report  in  January,  1819,  which  wai  rejected, 
and  new  conimmionera  of  estimate,  dec. 
appointed,  who  took  the  oath  preacribed, 
and  were  nearly  ready  to  report,  when  the 
corporation  petitioned  to  discontinue  the 
proceedings,  and  to  withdraw  their  first  pe- 
tition, and  for  the  appointment  of  other 
commissioners  of  estimate,  &c.,  for  extend- 
ing and  widening  the  same  street,  on  a  dif- 
ferent plan  from  that  contained  in  their  first 
petition,  the  application  for  leave  to  discon- 
tinue, d:c.  was  refused.  Matter  of  Beek- 
man  street,  2G9 

3.  Where  the  corporation  of  the  city  of  JVew- 
York  were  authorized,  by  statute,  to  cause 
sewers  to  be  made  in  the  city,  and  to  make 
a  just  and  equitable  assessment  of  the  ex- 
pense thereof,  on  the  owners  and  occupants 
of  houses  and  lots  intended  to  be  benefited 
thereby ;  though  the  commissioners  appoint- 
ed for  the  purpose  of  making  such  assess- 
ment have  a  discretion  in  determining  the 
quantum  of  benefit  which  each  owner  or 
occupier  of  a  house  or  lot,  within  the  district, 
may  derive  from  the  common  sewer,  and 
with  the  exercise  of  which  discretion  the 
Supreme  Court  cannot  interfere ;  yet,  as  to 
the  persons  who  are  to  be  assessed,  which 
must  depend  on  the  sound  construction  of 
the  law,  as  applied  to  the  circumstances  of 
the  case,  the  Supreme  Court  has  power  to 
establish  the  principle  on  which  the  assess- 
ment is  to  be  made,  and  to  compel  the  cor- 
poration to  act  on  such  principle.  Le  Roy 
V.  Corporation  of  ^euh  York f  43U 

4  In  the  proceedings  under  the  **  act  to  reduce 
several  laws,  relating  particularly  to  the  city 
of  J^ew-Yorkf  into  one  act,"  (sess.  36.  ch. 
86.  2  ff.  R.  L,  342.;j  in  relation  to  streeUy 
Scc.f  the  assessment  laid  by  the  corporation, 
for  that  purpose,  and  the  notice  thereof,  must 
describe  the  property  assessed  with  accuracy 
and  precision,  so  as  to  apprize  the  owner 
distincUy  of  the  ground  charged  for  the 
expense  of  the  improvements.  If,  therefore, 
the  assessment  describe  lots  fronting  on  S. 
street  as  25  feet  wide  in  front,  belonging  to 
J/.,  without  mentioning  the  depth,  and  fliey 
are,  a^rwards,  sold  and  conveyed  by  the 
corporation,  as  fronting  on  S.  street,  and 
<<  about  100  feet  deep,'^  when,  in  fact,  the 
lots  of  H.  were  only  75  feet  deep,  such  con- 
veyance will  not  be  construed  to  extend  the 
lots,  in  depth,  beyond  75  feet,  so  as  to  in- 
clude the  lot  of  Js.,  in  the  rear,  and  which 
fronted  on  another  street.  Jackson,  ex  dem. 
Bayard,  v.  Mealy,  495 

CITIZEN. 
Vide  Alieh. 

CONSIDERATION. 
Vide  Assumpsit.    Dkkd,  1. 

CONSIGNOR  AND  CONSIGNEE. 
Vide  Factor. 
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CONSTABLE. 

1.  The  bond  taken  from  a  constable,  with  soie 
ties,  under  the  act,  (sess.  36.  ch.  ^.  2  .Y.  R 
L,  126.)  should  be  made  to  the  people  of  the 
state  of  Kew-  York.     Warner  v.  Racey,       74 

2.  Though  a  constable  neglects  to  return  an 
execution  for  above  thirty  days,  it  is  dc 
breach  of  the  condition  of  a  bond  taken 
from  him,  pursuant  to  the  statute,  unlets 
money  has  come  to  his  hands  on  account 
of  such  execution,  which  he  has  neglected 
or  refused  to  pay  over.  ik 

CONSTITUTION. 
Vide  Government.    Attorneys  and  Counski.- 

LORS. 

CONTRIBUTION. 
Vide  Scire  Facias. 

CORPORATIONS. 

1.  A  corporation,  formed  under  the  act  of 
March  22d,  1811,  (sess.  34.  ch.  G7.)  <<reU- 
tive  to  corporations  for  manufacturing  pur- 
poses,*' executed  a  bond,  under  their  corpo- 
rate seal,  to  the  appellant,  on  which  a  judg- 
ment was  obtained  in  May,  1817.  The  cor- 
poration having  become  dissolved  in  Feftnc- 
ary,  1818 :  Held,  that  the  judgment  debt  of 
the  corporation  was  binding  and  conclusive 
on  the  members  of  the  association,  individ- 
ually, to  the  extent  of  their  respective  riiares. 
Slee  V.  Bloom,  GG9 

2.  Though  the  trustees  or  agents  of  the  com- 
pany are  not  the  trustees  or  agents  of  the 
mdividual  stockholders,  yet  they  may  bind 
the  individuals,  to  the  extent  of  their  respec- 
tive shares,  in  case  of  a  dissolution  of  the 
company.  ik. 

3.  And  the  individual  stockholders,  on  dis- 
solution of  the  corporation,  become  liable 
for  a  judgment  debt,  contracted  by  the  tni» 
tees  or  agents  of  the  company,  and  cannot 
impeach  its  consideration,  except  by  show- 
ing fraud  or  imposition,  or  that  it  was  found- 
ed in  error.  rft. 

COSTS. 

I.  When  costs  are  recoverable. 
II.  Costs  in  error. 

I.  When  costs  are  recorerahle. 

1.  Where  the  tities  of  several  causes,  in  which 
the  names  are  different,  are  included  in  the 
same  affidavit,  or  notice,  the  clerk,  on  enter- 
ing defaults,  is  entiUed  to  his  fees  in  each 
cause.    Boyee  v.  Tkompsom,  274 

2.  Where  there  was  demurrer  to  one  of  the 
counts  in  an  action  of  replevin,  and  issue 
joined  on  the  other  counts,  and  judgment 
was  given  for  the  defendant,  on  the  4&mur- 
rer,  as  well  as  on  the  verdict  found  in  hiB 
favor  on  the  issues :  Held,  that  he  was  not 
entitled  to  trMe  costs,  but  to  single  costs 
only  on  the  demurrer,  and  douUe  costs  on 
the  issues.     Gibbs  v.  Bull,  212 

3.  Where  judgment  is  given  for  the  defendant 
on  a  demurrer,  in  an  action  of  audita  querela^ 
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he  is  entitled  to  coats  against  the  plaintiff^ 
under  the  i2th  section  of  the  act.  (Sees. 
36.  ch.  UG.)  295 

4.  Though  costs  arc  not  allowed  to  eitlier  party, 
on  a  motion  to  change  the  vtnue  ;  vet  they 
abide  the  event  of  the  suit,  and  may  be  taxed 
after  judgment.    ^Torton  v.  Rich,  475 

II.  Costs  in  error.  • 

5.  Costs  are  not  allowed  on  an  appeal,  in  the 
Court  for  the  Correction  of  Errors,  on  the 
reversal  of  a  decree  of  the  Court  of  Chan- 
cery.    Evertson  v.  Booth^  4^ 

FmIs  Court  of  Errors. 


COVENANT. 

1  The  defendant  covenanted  to  pay  the  plain- 
tiff 2,500  dollars  in  instalments ;  and  the 
plaintitf,  in  consideration  of  the  payments 
tieing  punctually  made,  at  the  times,  &c., 
covenanted  to  convey  in  fee  simple,  to  the 
defendant,  certain  lots  of  land ;  and  the  par- 
ties farther  a^^reed,  that  if  the  j!r5/  payment 
was  made  when  it  became  due,  ana  tiie  de- 
fendant wished  to  have  a  deed,  and  would 
give  a  bond  and  mortgage  of  the  premises 
conveyed,  to  secure  the  other  instalments, 
the  plaintiff  wbqld  then  give  &  deed,  wUk 
toarranty,  and  take  a  mortgage.  Before  the 
expiration  of  tlie  time  limited  for  the  first 
instalment,  the  plaintiff  sold  and  conveyed 
the  land  in  fee  simple,  to  B.,  and  assigned 
over  to  him  the  contract  made  with  the  de- 
fendant. In  an  action  of  covenant,  to  re- 
cover the  instalments,  the  defendant  pleaded 
the  conveyance  of  the  land  to  B.,  whereby 
the  plaintiff  became  disabled  from  perform- 
insr  on  his  part;  and  that,  therefore,  the 
defendant  refused  to  perform  on  his  part. 
The  plaintiff  reolied,  that  he  gave  notice  to 
the  defendant  or  the  conveyance  to  B..  and 
of  the  assignment  of  the  contract  to  nim  ; 
and  that  B.,  when  the  first  instalment  be- 
came due,  was  capable,  willing  and  ready 
to  convey  to  the  defendant,  a  good  title,  in 
fee  simple,  <&c.  On  demurrer,  to  the  repli- 
cation, because  it  did  not  aver  tha(  B.  was 
willing  and  ready  to  give  the  defendant  a 
toarranty  deed :  Held,  that  the  covenants 
were  mutual  and  independent ;  that  the 
defendant  was  bound  to  aver,  in  his  plea,  a 
demand  of  a  deed  from  the  plaintiff,  and  an 
ofier  or  willingness,  on  his  part,  to  execute 
the  bond  and  mortgage ;  that  the  contract 
was  not  rescinded  on  the  part  of  the  plain- 
tiff, nor  had  he  inca|)acitated  himself  from 
performing  the  contract;  as  B.  might  be 

^  compelled,  in  equity,  to  perform  it.    RoOb 
V.  Monigonury,  15 

2  Where  the  covenants  are  dependent,  the 
payment  of  the  money  and  the  conveyance 
of  the  land  must  be  simultaneous;  and  there 
must  be  an  existing  capacity  td  convey,  at 
the  time,  in  tlie  person  who  is  to  execute 
the  deed.  ib. 

3  But  where  the  covenants  are  independent, 
and  the  payment  of  the  money  is  to  precede 
the  conveyance,  it  is  no  excuse  for  toe  non- 


payment, that  the  other  party  has  not  a 
present  existing  capacity  to  convey  a  go'ni 
title.  ib, 

4.  But  if  the  party  who  is  to  pay,  offer  to  do 
so,  on  receiving  a  good  title,  the  other  party 
must  give  him  a  good  title,  or  the  contract 
will  be  rescinded.  ib 

5.  By  an  a|rreement  under  seal,  for  the  sale 
and  purclias^  of  land,  the*  defendant  cove 
nanted  to»pay  250  dollars,  as  the  considers 
tion-nioney,  on  the  Ist  of  January,  1818 

*    and  the  plaintiff  covenanted  that,  upon  the 
performance  of  the  covenant  of  tlie  defend- 
ant, he  would  *' execute  to  him,  his  heirs 
and  assigns,  a  good  warranty  deed  of  con- 
veyance of  the  land :"  'Held^  that  these  cov- 
enants were  dependent ;  tliat  the  words  **  a 
good  warranty   deed  of    conveyance,"  re 
ferred  to  the  instrument  of  conveyance  only 
not  to  the  tUle;  thai  a  plea,  therefore,  tho 
the  plaintiff  was  not  seised,  &c.,  or  that  ho 
had  no  title,  was  not  good,  or  sufficient  in 
avoidance  or  the  action ;  for  where  the  action 
is  on  a  deed  or  specialty,  a  mere  feilure  ol 
consideration  is  no  defence  at  lato-    Farker 
v  Pamtele,  130 

6.  But  a  plea,  that  the  plaintiff  did  not,  on  the 
1st  of  January,  ld20,  nor  at  any  time  since, 
tender,  or  offer  to  execute  a  good  warranty 
deed  of  conveyance  of  the  premises,  to  the 
defendant,  is  a  good  bar;  for  the  vendor 
cannot  maintain  an  action  for  the  purchase- 
money,  without  having  executed  or  tendered 
a  conveyance.  i^ 

COVENANT  TO  STAND  SEISEIl 
Vide  Use. 


COURT  OF  ERRORS. 
Pricticx.     Costs. 

1.  Costs  are  not  allowed  in  this  court  on  -^ 
versing  a  decree  of  the  Court  of  Chancery. 
Evertson  v.  Booth,  499 

2.  Interest  is  not  allowed,  on  the  deposit  ot 
money,  on  filinsr  the  aj^eal  to  this  court,  ib. 

3.  A  cause  cannot  be  entered  in  tlie  calendar  of 
causes  to  be  heard,  until  after  the  petition  of 
appeal  addressed  to  this  court,  and  the 
answer  of  the  defendant  to  such  appeal,  have 
both  been  regularly  filed  in  this  court. 
Woodcock  V.  Bennet,  501 

4.  Notices,^  copies  of  orders,  affidavits,  &c. 
may  be  served  on  the  counsel  fi)r  the  parties 
in  the  causes,  or  on  the  a^nts  of  the  attor- 
neys of  the  parties ;  but,  in  the  latter  case, 
double  time  of  service  is  required.  ib. 

5.  After  a  cause  has  been  argued  on  appeal, 
and  a  decree  of  affirmance  pronouncea  on  a 
point,  which,  though  stated  in  the  printed 
case  before  the  court,  was  not  much  insisted 
on  by  one  side,  or  objected  to  by  the  other, 
on  the  argument,  the  court  refused,  on  aiH. 
plication  of  the  appellants,  to  modify  the 
decree,  so  as  to  allow  them  to  amend  their 
answer,  or  file  a  supplemental  bill  in  the 
court  below  ;  especially,  as  it  was  to  help 
the  plea  of  the  statute  oi*  limitations,  and  the 
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nrer  MOomMiiTtiiff  the  plea  otataiaed 
admiMioii  of  the  d«3>t.    JUvrrey  t.  Csefcr, 


COURT,  SUPREME. 

The  Sapreme  Court  has  a  general  tiiperinfend- 
inf  power  to  award  a  certwrori,  not  only  to 
interior  courts,  but  to  persons  invested  by 
the  le^slature  with  power  over  .the  property 
and  rights  of  others,  for  the  purpose  of 
•operTising  their  proceediiurs,  even  in  case# 
where  they  are  authorized  finaJIy  to  hear 
and  determine.  Lt  Roy  and  others  ▼.  CoT' 
qfJ^ewYork,  430 


Fub  CiTiKs.    New -Tors. 


COURT  OF  COMMON  PLEAS. 

A  court  of  common  pleas  has  no  power  to 
grant  a  writ  of  error  eeram  nohis.  J%€  People 
T.  Comwtm  Pkat  tf  Omeid^  23 

A  court  of  common  pleas  cannot  order  a  cause 
which  has  been  orouf  ht  before  it,  by  appeal, 
from  a  justice's  court,  under  the  act,  (sess. 
41.  ch.  U4.)  to  be  r^erredj  on  the  usual  affi- 
davit ;  but  must  proceed  to  hear  tlie  cause, 
and  decide  on  the  admissibility  of  the  proof 
ofiered  in  the  justice's  court.  The  Jreemle 
▼.  Waskirngtan  Commmi  Pleas,  363 

COURT    OF    GENERAL    SESSIONS    OF 

THE  PEACE. 

1.  A  general  warrant  or  venire,  under  the  seal 
of  me  court,  to  t}ie  sheriff,  to  summon  grand 
and  petit  jurors,  for  the  trial  of  all  the  causes 
which  are  to  be  tried  before  the  Court  of 
General  Sessions  of  thePeace,  returned  with 
the  panels  of  jurors- annexed,  in  the  manner 
directed  by  tne  11th  section  of  the  act  of 
Febrwary,  1813,  (sess.  36.  ch.  4.  1  JV.  R.  L. 
325.)  is  sufficient ;  and  there  need  not  be  a 
venire  in  each  particular  cause.  The  People 
Y.  The  Oeneral  Sessions  of  Herkimer,       ^10 

2.  Where  such  venire  is  tested  out  of  term,  the 
Court  of  Sessions  may  amend  it,  it  being  a 
mere  clerical  mistake.  ih. 

A  person  conyicted  cannot  take  advant^e  of 
such  a  mistake  in  arrest  of  judgment.       ih» 

COURTS  OF  JUSTICES  OF  THE  PEACE. 

I.   Process,  and  hy  whom  it  may  be  served, 
n.  JMjoumment. 

III.  Appeal  to  the  Court  of  Common  Pleas, 

IV.  Execution, 

I.   Process,  and  hy  whom  it  mmy  he  served, 

1  If  a  justice  of  the  peace  delirers  to  a  party  a 
summons  signed  by  the  justice  in  blank,  to 
be  fined  up  with  the  names  of  the  parties, 
cause  of  action,  dec,  in  his  presskce,  and 
under  his  control,  it  is  not  a  Tiolation  of  the 
fourth  section  of  the  sUtute,  passed  April  7, 
1820.  (Sess.  43.  ch.  15D.)    PeopU  v.  Smith, 

63 

2.  JUiter,  if  the  party  reoeiTing  the  bhink  sum 
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noos,  fills  it  vp  out  of  the  preseoce  of  the 
justice,  tiiongh  before  il  is  delivvned  to  a 
constable  to  be    served.    People  ▼.   SmitJL 

3.  Where,  after  issue  joined ,  the  justice  adjourns 
the  cause  to  another  day,  and  the  justice 
waits  a  full  hour  afler  the  time  appointed, 
for  the  appearance  of  the  parties,  that  is  a 
reasonable  time,  and  he  may  proceed  to  call 
them,  and  give  judgment  against  the  par^ 
who  neglects  to  appear.    M^elt  t.  Ooaur, 

309 

III.  Appeal  to  •  Csvrt  of  Common  Pleas, 

4.  No  appeal  lies  from  the  judgment  of  a  jus- 
tice's court,  on  a  demurrer,  or  an  issue  al 
law,  to  a  court  of  common  pleas,  under  the 
act  to  extend  the  jurisdiction  of  justices  of 

,    the   peace.    (Sess.  41.  ch.  04.)    Breese   ▼. 
WiUwms  and  Boies,  280 

5.  Where  there  is  an  appeal  from  a  justice's 
court,  ader  a  trial  of  an  issue  of  fact,  there 
should  be  a  new  trial  by  jury,  upon  the  tes- 
timony of  the  same  witnesses,  of  such  iasue^ 
taken  on  proper  pleadings  in  the  Court  of 
C.  P.  ift. 

6.  The  practice  of  the  Court  of  Common  Pleas 
in  frashington  county,  of  proceeding  on 
such  appe^,  by  general  assignment  of  error 
and  joinder,  is  mcorrect  end  improper,      ti^. 

7.  A  court  of  common  pleas  cannot  order  a 
cause  brought  before  them  by  appeal  to  be 
referred,  but  must  proceed  to  hear  the  cause, 
and  decide  on  the  proof  ofiered  in  the  jus- 
tice's court.  The  People  v.  Washington 
Court  of  C.P.  .363 

IV.  Execution. 

8.  Where  an  execution  issued  on  a  judgment 
in  a  justice's  court  is  not  returned  at  all 
by  the  constjd>Ie,  the  common  law  right  of 
the  party  remains  unimpaired,  and  ne  may 
bring  an  acUon  of  debt  on  the  judgment 
Hale  y.  Angel,  342 

9.  The  provision  of  the  act  of  AprU  S,  1813, 
(sess.  3(>.  ch.  53.)  giving  an  action  against 
a  cdtuftable  who  neglects  to  return  an  exe- 
cution, extends  to  cases  arising  under  the 
act  extending  the  jurisdiction  of  justices  of 
the  pence,  pasjied  April  10,  1818,  (sess.  41. 
ch.  94.)  with  this  difference,  that  under  the 
latter  act,  the  constable  htis  forty  days  within 
which  to  levy  and  return  the  execution. 
Gardner  v.  Janes,  356 

Vide  CortsTABLit. 

COURTS  MARTIAL  OF  THE  UNITED 

STATES 

A  soldier  in  the  militia  is  not  amenable  to  a  court 
martial  of  the  United  States,  for  having 
<<  fiiiled,  neglected  and  refused  to  rendezvous 
and  enter  &e  service  of  the  United  States,  in 
obedience  to  the  orders  of  the  governor  of 
the  state,  in  compliance  with  the  reouisition 
of  the  president  of  the  United  States,'  Bath- 
bun  V.  Martin^  343 
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DEBTOR  AND  CREDITOR. 

1.  The  Court  of  Chuicery  has  power  to  assist 
a  judgment  and  execution  creditor,  to  dis- 
cover and  reach  the  property  of  his  debtor, 
in  whosesoever  hanos  it  has  been  placed, 
out  of  the  reach  of  an  execution  at  law. 
Haddat  v.  Spader,  in  error,  554 

2.  A  judgment  creditor  who  has  sued  out  exe- 
cution at  law,  which  has  been  returned 
nulla  bona,  acquirps  a  priority  of  right  to  the 
property,  or  trust  moneys  of  tne  demor,  in  the 
bands  of  his  trustee,  which  cannot  be  aflbcted 
or  impaired  by  any  subsequent  assignment  of 
the  debior,  for  the  benefit  of  all  his  creditors 
generally,  or  for  the  benefit  of  a  particular 
creditor;  and  any  payments  made  by  the 
trustee  of  the  debtor,  after  a  bill  filed  by  the 
exccutiou  creditor,  or  after  notice  of  his 
equitable  right,  are  of  no  avail  against  such 
creditor.  ib. 

3.  And  it  makes  no  difierence  whether  the 
property  of  the  debtor  consists  of  ekotes  in 
action,  money  or  stock ;  for  the  Court  of 
Chancery  can  compel  the  debtor,  or  his 
trustee,  to  pay  the  money  over  to  the  credi- 
tor ;  and  can  direct  a  transfer  and  sale  of  the 
9tock  for  the  benefit  of  the"  creditor.  ib. 

Vide  Frauds. 

DEBTORS,  ABSENT  AND  ABSCONDING. 
Vide  Ab8X9t  and  Absconding  Dkbtors. 

DEBTORS,  INSOJ^VfeNT. 
Vide  Insoltbnt  Dsbtors. 

DECLARATION. 
Vide  Pleading,  1. 

DEED. 

I.   Consideration  of  deed. 
II.   Reservation  or  exception  in  a  deed. 
11.  When  a  deed  is  vaUd,  and  how  ii  «uiy  he 
OMoided. 

I.  Consideration  of  a  deed. 

1.  Parol  evidence  is  admissible  to  show  that 
the  consideration  expressed  in  a  deed  to 
have  been  received  by  the  grantor,  was  not. 
in  fact,  paid  to  htm.    Bowen  v.  Bellj       33o 

II.  ReserwMtiim  or  exuptien  in  a  deed. 

9.  W.  being  seised  of  land,  be,  together  with  hi* 
wife,  for  the  consideration  of  500  dollars, 
oonvejred  the  same  to  their  son,  his  heirs 
and  assigns,  forever;  resereing  to  them- 
selves the  use  of  the  premises  during  their 
natural  lives:  Held,  that  the  deea  oould 
not  operate  as  a  reseroation  or  exception  in 
fiivor  of  the  wife,  who  had  survived  W.;  but 


that  it  was  valid  and  efiectnal  as  a  covenant, 
to  stand  seised  to  the  use  of  the  grantor  him 
self,  during  life,  and,  after  his  dcata,  to  the 
use  of  his  wife,  for  life.    Jackson^  ex  dem. 
Woody  V.  Swart,  65 

III.  When  a  deed  is  valid,  and  haw  it  may  he 

awtided. 

3.  A  mere  failure  of  a  consideration  is  no  de- 
fence at  taw,  against  a  deed  or  specialty. 
Parker  v.  Parmtle,  130 

4.  It  is  essential  to  the  validity  of  a  deed,  that 
the  grantee  is  willing  to  accept  it;  and 
though  such  acceptance  will  be  presumed, 
from  the  beneficial  nature  of  the  transaction, 
when  the  ^rant  is  not  absolute,  yet  this  pre- 
sumption IS  very  slight,  where  the  grantee 
receives  no  benefit  under  the  deed,  but  is 
subjected  to  a  duty,  or  the  performance  of 
a  trust.    Jackson,  ez  dem^  Pintard,  v.  Bodle, 

164 
5  Where  P.,  an  insolvent  debtor,  in  Aino- 
Jersey,  in  1796,  assigned  all  his  property, 
under  the  insolvent  act  of  that  state,  to  C' 
and  D.,  in  trust  for  all  his  creditors,  and 
there  was  no  evidence  that  the  trustees  had 
taken  the  oath  required  of  them  by  the  act ; 
and  they  had  done  no  act  whatever,  in  exe- 
cution of  the  trust,  for  above  twenty  years ; 
and  one  of  them  Imd  declared,  in  tne  pres- 
ence of  the  other,  who  did  not  dissent,  that 
he  had  never  qualified,  nor  acted,  and  never 
intended  to  act  as  trustee :  Held,  that  this 
was  sufficient  evidence,  that  they  never  had 
consented  to  become  trustees,  or  accepted  the 
deed  of  assignment,  by  which,  theiefi>re, 
nothing  passed.  ib. 

6.  No  person  but  the  party  to  a  deed  who  al- 
leges the  fraud  to  have  been  practised  upon 
him,  or  those  claiming  title  under  him,  will 
be  allowed  to  impeach  or  avoid  the  deed,  on 
that  ground.  Jmckton,  ez  dem.  Hungerfordf 
V.  Eaton,  476 

Vide  CiTiBB.     Use.    Powkb. 


of  deeds.     Vide    Miutarv  Bountt 
Lands* 

DEVISE. 


E.  died  in  September,  1796,  having,  by  his  last 
will,  dated  Augvst  2J\h,  17<)6,  devised  lands 
to  his  son  Joseph,  in  fee,  and  other  lands  to 
his  other  eon  Mederf,  in  fee,  and  adding 
**  It  is  my  will,  and  I  do  order  and  appoint, 
that  if  either  of  my  said  sons  should  oepart 
this  life,  without  lawful  issue,  his  share  or 
right  shall  ^  to  the  survivor ;  and,  in  case 
of  both  their  deaths,  without  lawful  issue, 
then  I  give  all  the  property,  Axs.  to  my 
brother,  John  E.,  of,  &c.,  and  my  sister 
Hannah  J.,  of,  Ac.,  and  their  heirs.*'  Joseph, 
one  of  the  sons,  died  in  Auptst,  1613, 
without  lawful  issue,  leaving  his  brother,  M..' 
surviving,  who,  afterwards,  on  the  26th  or 
JUy,  18n>,  also  died,  without  lawful  issue : 
Held,  that  on  the  death  of  the  testator's  son 
Joseph,  the  limitation  over,  which  was  good 
as  an  exectUortf  demse,  vested  in  JIf.,  the  sur- 
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▼irtng^  0on ;  and  the  deTue,  in  bis  faTor, 
having  \aken  efiect,  cea«ed  to  be  execu- 
tory, ana  he  became  leited  in  fee  tail,  by 
necessary  implication  of  law,  with  a  re- 
mainder expectant,  in  favor  of  John  E.  and 
Hannah  J.,  the  brother  and  sister  of  the  tes- 
tator; and,  by  virtue  of  the  statute  of  the 
^tiA  of  February,  17tiG,  abolishing  esUtes  tail. 
M.  became  seised  in  lee  simple  absolute,  of 
the  estate  devised  to  his  brother  Joseph. 
Lion  rz  lUm,  Eden,  v.  Burtiss,  483 

DISCONTINUANCE. 

Vide  Plkadiho. 

DOWER. 

I.  Actum, 
II.  Assignment  of  dotoer, 

I.  Of  the  action. 

1.  In  dower,  unde  nikU  kabet,  it  is  not  a  matter 
of  course  to  grant  a  vteio  to  the  tenant,  but 

-  he  must  show  sufficient  cause  by  affidavit^ 
to  enable  the  court  to  judge  of  its  necessity. 
Ostrander  v.  Kneeland,  276 

II.  Assignment  of  dower, 

%.  The  right  to  dower,  until  it  is  duly  admeas- 
ured and  assigned,  cannot  be  aliened,  so  as 
to  enable  the  grantee  to  maintain  an  action 
for  it,  in  his  own  name.    Jackson  t.  AspeU, 

411 

ft.  And  if  a  surrogatSf  at  the  instance  of  a  pur- 
chaser of  the  widow's  right  of  dower,  has  it 
admeasured  and  assigned  to  him,  the  pro- 
ceeding is  coram  non  judice,  and  confers  no 
title,  under  tlie  statute,  even  though  the 
heir  or  his  guardian  consented  to  it.  ib. 

DUELLING. 

The  act  to  suppress  duelling,  passed  JVorem&er 
5, 181G,  (s«*88.  40.  eh.  1.)  which  declares,  that 
any  person  convicted  of  challenging  another 
to  fight  a  duel,  &c.  «  shall  be  incapable  of 
holding,  or  being  elected  to  any  post  of  profit, 
trust,  or  emolument,  civil  or  niilitary,  under 
this  state,"  is  constitutional;  and  a  con- 
viction and  judgment  of  disqualification 
under  it,  a  •,  there  fore,  legal  and  valid. 
Barker  v.  7%,  People,  457 

Vide  Attornrys,  Couvsellors,   axd 
Solicitors. 

E. 

EJECTMENT. 

Re-entry  for  non-payment  of  rent, 

A  lease  for  lives,  contained  a  clause  of  re-entiy 
for  non-payment  of  rent,  or,  if  the  lessee 
should  leave  the  possession  for  six  months, 
or  not  perform  the  covenants,  Ac. ;  the  ten- 
ant It^ft  the  premises  in  1810,  snd  the  land- 
lord, in  ApriJ,  1811,  executed  another  lease 
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to  the  defendant,  who  entered  and  took 
possession  of  tlie  premises;  and  the  first 
lessee,  who  had  paid  no  rent  to  his  landlord, 
after  tiie  first  of  May,  Ih  >U,  brought  an  ac- 
tion of  ejectment,  in  lc921,  agaiimt  the  de- 
fendant, to  recover  tlie  possession:  Uetd^ 
that  the  right  of  the  tenant,  the  first  lessee, 
could  be  barred  only  by  a  recovery  in  eject- 
ment, under  the  statute ;  and  that  if  a  Ugml 
re-entry  was  to  be  presumed,  it  would  be  a 
re-entry  under  the  statute,  rather  than  at 
common  law ;  but  that,  in  the  absence  of 
any  record  or  evidence  of  a  re-entry  and  re- 
covery, by  ejectment,  under  the  statute, 
such  re-entry  could  not  be  presumed ;  and 
that  a  re-entry  at  common  law  was  not  to  be 
presumed,  unless  ailer  a  possession  for  four- 
teen years,  at  least ;  and,  admitting  that  the 
landlord  entered  six  montiis  afler  his  tenant 
had  quitted  the  possession,  that  alone  could 
not  divest  the  apparent  right  of  possession 

Sined  by  the  tenant.     Jackson,   ex  don. 
yers,  v.  Elswortk,  180 

ERROR. 

Vide  Court  op  Errors.    Court  op  Cokmos 

Plkas. 

ESCAPE. 
Vide  Sheripp. 

ESTATE  TAIL. 
Vide  Dsvisx. 

EVIDENCE. 

I.  Deeds. 

II.  Parol  eridenee  to  explain,  vary,  or  9omtradiet 
written  instruments, 

III.  Confessions  or  declarations. 

IV.  9ritness.  • 

1.  Deeds. 

1.  A  sheriff*s  deed  is  not  admissible  evidence, 
without  showing  the  judgment  and  execu- 
tion under  which  he  sold  the  land.  Batrtn 
T.  BeU,  338 

2.  A  sheriflTs  deed  is,  per  se,  evidence  of  title 
in  the  grantee  ;  but  it  may  be  set  aside,  on 
motion  of  the  debtor,  or  a  judgment  creditor, 
on  the  groupd  of  fraud  in  the  sale.  Jackstm^ 
ex  dem.  Feeter,  v.  Sternberg,  49 

Vide  DxKD. 

II.  Parol  evidence  to  erpHain,  vary,  or  eontradxt 
written  instruments. 

3.  Parol  eyidence  is  admissible  to  show,  that 
the  consideration  expressed  in  a  deed  to  have 
been  received  by  the  grantor,  had  not,  in 
fact,  been  paid  to  him.     Boftrn  v.  BdJ,  338 

4.  Parol  evidence  is  inadraiss'-blo  to  contradict 
the  recital  in  a  sherifTs  deed,  or  to  show 
that  the  land  was  sold  under  a  difierent 
judgment  and  execution  than  those  recited 
in  the  deed.  Jackson,  ex  dem.  Feeler^  r. 
Sternberg,  49 

5.  But  parol  evidence  may  be  admitted  u>  show 
•.fraud  in  the  sale.  t^. 
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6.  Where  a  joint  bond  is  ^ven  for  the  perform- 
ance of  covenants,  a  parol  discharge  of  one 
of  the  obligors,  without  consideration,  is  not 
a  discharge  of  the  bond,  nor  can  it  bejnven 
in  evidence  under  the  general  issue.  Dewtu 
y.  Derby  and  others^  46^ 

III.  Confessions  and  declarations. 

7.  Where  the  plaintiff  had,  previous  to.  the 
suit,  assigned  his  interest  m  the  debt,  or 
chose  <i»  nctunif  of  which  the  defendant  had 
notice,  evidence  of  confessions  subsequently 
made  by  him,  as  to  the  demands  of  the  de- 
fendant against  him,  which  mieht  impair 
the  interest  so  assigned,  or  prejudice  the 
rigrhts  of  the  assignee,  for  whose  benefit  the 
suit  was  prosecuted,  is  inadmissible.  Frear 
v.  Evertson,  142 

Vide  WiTHXSs. 

IV.  Witness. 

8.  One  of  two  lessees,  after  the  lease  has  ez- 

Eired,  is  a  competent  witness  to  show  that 
e  had  no  beneficial  interest  in  the  lease, 
but  joined  in  the  execution  of  it,  merely  as 
a  surety  for  the  pajrment  of  the  rent  by  his 
co-lessee.    Jones  t.  dark  and  another,     61 

9.  An  endorser  of  a  promissory  note,  in  a  suit 
against  the  maker,  is  a  competent  witness  to 
prove  that  it  was  given  to  the  plaintiff  to 
take  up  two  other  notes  endorsed  by  the 
witness  to  the  plaintiff,  and  on  which  two 
notes  the  plaintiff  had  received  more  than 
the  legal  rate  of  interest.     TuthiU  v.  Davis. 
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0.  Where  the  plaintiff  had,  previous  to  the 
suit,  assignea  all  his  interest  in  the  debt,  or 
chose  in  action,  he  cannot  be  a  witness  for 
the  defendant,  to  prove  the  demands  of  the 
defendant  against  him,  by  way  of  set  off,  or 
to  prejudice  the  rights  of  his  assignee. 
Frear  v.  Evertson,  142 

11.  A  party  to  the  record  cannot  be  a  witness, 
unless  by  consent  of  the  real  patty  in  interest 

ib. 

12.  A  party  in  interest  may  be  a  witness  to 
prove  the  loss  of  the  note  or  instrument,  on 
which  the  suit  is  brought,  in  order  to  intro- 
duce/laroZ  proof  to  the  Jury,  of  the  contents 
of  such  note  or  instrument.  Chamberlain 
T.  Gorham,  144 

13.  A  person  who  has  executed  a  deed,  set  up 
by  the  defendant  in  ejectment,  is  not  a  com- 
petent witness,  to  prove  it  fraudulent,  espe- 
cially afler  the  lapse  of  23  years,  when,  by 
avoiding  the  deed,  the  recovery  would  enure 
to  the  common  benefit  of  tlie  plaintiff  and 
the  witness.    Jackson  v.  Eaton,  478 

Vide  Bills  and   Promissort  Notks.    Ejxct- 

ME5T.      PaRTMXRSHIP. 

EXECUTION. 

Fieri  facias;  tide  of  the  pttrehaser  of  lands  under 

afi.fa. 

1.  Where  land  of  a  debtor  is  sold  under  an  ex- 
ecution, pending  a  lease  by  tlie  debtor,  and 

Vol.  XX.  G3 


before  the  rent  has  accrued,  anu  a  certificate 
is  given  to  the  purchaser,  pucsuant  to  the 
statute,  passed  Aoril  12th,  1820,  (sess.  43. 
ch.  184.^  the  deotor,  notwithstanding  the 
sale  and  certificate,  is  entitled,  until  the 
time  of  redemption,  allowed  by  the  statute, 
has  expired,  and  the  sheriff's  deed  executed, 
to  receive  and  sue  for  the  rents  which  have, 
in  the  mean  time,  accrued ;  for  the  posses* 
sion  and  enjoyment  of  the  land,  after  the 
sale,  and  until  the  tine  of  redemption  has 
expired,  remains  in  the  same  state  as  before 
the  sale.    Bisse  I  v.  Payn,  3 

2.  The  sheriffs  deed,  in  such  case,  does  not 
retrospect,  but  must  be  dated  after  the  time 
for  redemption  has  expired.  ih 

3.  Such  a  sale  is  conditional  merely,  and  until 
the  sheriff's  deed  is  executed,  the  purchaser 
.*ias  a  lien  only  on  the  land.  ib. 

Vide  Practicx.    Frauds.    Dxbtor  aho  Crkd 

ITOR. 


EXECUTORY  DEVISE. 
Vide  DxvisE. 

EXTINGUISHMENT. 
Vide  RxKT. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Though  an  action  will  not  lie  against  exec- 
utors or  administrators,  for  a  fraud  of  tha 
testator  or  intestate,  which  does  not  benefit 
the  assets;  yet  it  will  lie  aeainst  his  repre- 
sentatives, on  a  contract  fraud olently  per- 
formed by  him.  Trotm  y.  Executors  of 
Smith,  33 

2.  In  an  action  brou^^ht  by  an  administrator  for 
a  debt  due  to  his  intestate,  the  defendant* 
caniA>t  set  off  a.  debt  due  from  the  intestate, 
purchased  by  the  defendant  ailer  the  death 
of  the  intestate.    Root  y.  Taylor,  137 


F. 


FACTOR. 

The  plaintiff,  a  merchant  in  JVeto-  York,  consigned 

foods  to  the  master  of  a  vessel,  bound  to  the 
iavana ,  for  sale.  The  maste r,  on  his  arrival 
at  H.,  delivered  the  goods  to  the  defendant's 
commission  merchants  there,  for  sale :  Held, 
that  the  master,  having  no  anlhority  to 
pledge  the  goods  for  bis  own  account,  the 
defendants,  by  receiving  them,  with  the 
knowledge  tfaiat  they  belonged  to  the  plain- 
tiff, became  substituted,  as  his  factors  or 
agents,  in  place  of  the  master,  and  were  ac- 
countable tor  the  proceeds  of  the  goods  to 
the  plaintiff;  and  could  not  retain  them  for 
any  advances  made  by  them  to  the  master, 
or  for  a  balance  of  account  arising  from 
transactions  between  them  and  tlie  master. 
Buckley  v.  Packard  a  td  others,  421 
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FIAC 

A  peraou  holding,  land  by  deforcenuni,  merelj, 
cumot  Wvy  a  fine,  to  as  to  afil>ct  or  bar  a 
•ttaugertoit  Lumfa.dmm.MUUHff.Burtistf 

FISHERY. 

1  The  fiflhery  in  SiUwuan  Riiwr,  in  the  coontj 
of  OnotgQ,  emptying  into  Lake  Ontario,  he- 
longs,  exclusively,  to  the  owners  of  the 
adjacent  land,     uiolur  y.  Cummm^s^       90 

2.  In  rivers  which  aie  utunguhU^  that  is.  as  far 
as  the  tide  ebbs  and  flows,  the  right  of  fishings 
as  well  as  of  navigation,  is  eomwum  to  all; 
but  in  rivers  not  navigable  in  that  sense,  or 
above  the  flow  and  reflow  of  the  tide,  the 
proprietors  of  the  soil  have  the  tzcusiv 
rivhl  of  fishinj^  opposite  to  their  land  to  the 
middle  of  the  river.  ih, 

FIXTURES. 
Vide  Chattels. 

FRAUDS. 
Frtrndtdeni  eanvnfances, 

I.  A  conveyance,  by  a  person  indebted  at  the 
time,  without  any  aotual  consideration,  ab- 
solute on  the  face  of  it,  but  intended  to  en- 
able tho  grantee  to  sell  the  land  and  pay  the 
debts  of  the  grantor,  rendering  the  surplus, 
if  any,  to  him,  is  fraudulent  and  voia,  as 
against  creditors.  Jadtmmj  ss  dim.  SknriUf 
V.  Brushf  5 

8.  Though  a  debtinr,  in  failing  cireumstances, 
may  lawfully  prefer  one  creditor,  or  one  set 
of  creditors,  to  snother,  and  in  a  deed  of  as- 
signment of  his  property,  tn  trustf  for  cred- 
itors named  in  a  scnedule,  may  reserve  out 
of  the  trust  property,  a  certain  sura  for  the 
support  of  himself  and  iamily,  fbr  a  limited 
time,  and  ior  paying  the  ezpc^nseeW  suits 
against  the  assignor,  in  relation-  to  the  trust, 
and  of  endeavonng  to  procure  the  discharge 
of  the  assignor ;  yet,  if  the  deed  of  trust 
contains  a  proriso,  that  in  case  any  of  the 
creditors  named  should  not,  within  uie  time 
limited  in  the  deed,  which  contained  a  re- 
lease of  the  debtor  from  his  debts,  become 
parties  to  it,  the  shares  or  proportions  of  such 
creditors,  so  neglecting  or  refusing  to  exe- 
cute the  dc^ed,  shnnld  t>e  paid  by  the  trustees 
to  the  assignor  himself,  the  deed  is  fraudu- 
lent and  void,  under  the  statute.  Jiustin  v. 
IMI,  442 

3.  And  a  jndfrment  creditor,  who  has  refused 
to  become  party  to  such  deed,  may,  before 
the  time  limited  by  the  creditors  to  come  in 
and  execute  it,  take  the  propsrty  in  the  pos- 
session of  the  trustees  by  execution,  and  sell 
the  snme.  in-  satis&elton  of  his  debt.  i6. 

4.  The  |>lnintiir.  i:i  on  nr^n  of  ejectment,  is  a 
creditor,  within-  the  meaninvr  of  tJie  statute 
of  frauds ;  and  may  maintnin  an  action  of 
debt  under  the  fourth  section  of  the  statute, 
to  recover  the  amount  of  a  (wnrf,  executed 
by  the  defendant^  on  which  a  juds^nient  was 

— ^      entered  and  execution  issued,  with  intent  to 

538 


delrnod  his  eieditorst.     ffUen^  pu  tens,  ^^ 
T.  E,  omdB.  FUck,  ^  479 

5.  A  ^  tmm  action  on  the  fourth  sectior  of 
the  statute  of  frauds,  which  gives  a  moi^  cy 
of  the  sum  recovered  to  the  people,  and  the 
other  moiety  to  the  psrty  aggrieved,  is  not 
within  the  statute  ot  limitations,  and  may 
be  brought  at  any  time.  ••. 

Vide  LmiTATioir  op  Actiohs. 


G. 

GAOL  LIBERTIES. 
Vidm  Sbbriff. 

GOVERNMENT. 

Although  the  convention  of  delegates  of  this 
stete,  on  the  lith  of  JWy,  177G,  adopted  the 
declaration  of  independence,  and  there  wer» 
committees,  or  temporary  bodies  of  men,  who 
took  charge  of  the  public  safety,  there  was 
no  regular  organised  government,  or  any 
executive,  legislative,  or  judicial  authority 
of  the  sUte,  until  the  adoption  of  the  conste- 
ttaon  on  the  20th  of  Aftnly  1777.  Jackeam, 
ex  dtm,  Rm9mU^  v.  Whkt^  313 


H. 


HEIR, 

1.  Heirs  being  liable  to  creditors  of  their  an- 
cestor, in  respect  to  lands  descended  to  them^ 
no  alienation  by  them,  after  suit  brought,  can 
protect  them,  or  the  purchaser.  &9eU  v. 
Weston  f  414 

2.  But  where  the  land  is  sold  by  order  of  the 
c^urt  of  probates,  or  a  surrogate,  on  the  ap- 
plication of  the  executor  or  administrator, 
for  want  of  sufficient  personal  assete,  under 
the  statute,  (se».  36.  ch.  79.  s.  23,  24,  25.  1 
JV.  R  L.  444.  451.)  such  sale  being  declared 
valid  and  effectual  against  the  heirs  and 
devisees,  and  all  persons  claiming  by,  from, 
or  under  them,  is,  also,  valid  and  conclusive 
against  a  creditor  who  had  brought  his  action 
against  the  heirs,  and  may  be  pleaded  in  bar 
of  the  action.  ih. 

3.  Such  creditor,  by  bringing  his  action  against 
the  heirs,  does  not  acquire  a  UtH  upon  the 
land  descended  to  them  ;  his  Uen,  is  merely- 
on  the  heirs,  in  respect  to  the  land  desceno- 
ed,  so  that  they  cannot  aliene  it,  alter  the 
action  brought,  and  defeat  his  claim.         i&. 

4.  The  heir  or  an  intestate  takes  the  land  of 
his  ancestor,  subject  to  the  right  of  the  ad- 
ministrator, to  apply  to  a  court  of  probates, 
or  surrogate,  for  the  sale  of  it,  in  order  to 
nay  the  debts :  and  wlien  the  power  given 
ty  the  statute  to  the  court  of^  probates,  or 
surrogate,  for  that  purpose,  has  been  exe- 
cuted, tlie  titl<>  of  the  heir  is  gr*ne,  aad  hi 
has  nothing  by  descent  ^ 
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HIGHWAYS. 

9 

FubUe  Rivers. 

Riiren  are  to  be  considered  navigable  w  fiir  as 
the  sea  ebbs  and  flows ;  and,  so  far,  the  right 
of  fishing,  as  well  as  of  navigation,  is  com^ 
man  to  all :  and  in  rivers  not  navigable,  in 
that  sense,  or  above  the  flow  and  reflow  of 
the  tide,  the  proprietors  of  the  adjoining  soil 
have  the  exclusive  right  of  fishing,  opposite 
their  land,  to  the  middle  of  the  river ;  but 
the  public  have  an  easement^  or  servitude,  in 
such  rivers,  as  highways,  for  passing  and 
repassing  in  boats,  &c.  And  all  rivers 
whish  are,  in  fact,  navigable,  wheihar  above 
the  flow  of  the  sea,  or  whether  unaffected 
by  the  tide  in  their  whole  extent,  are,  in  re- 
gard to  their  use,  public  rivers,  and  subser- 
vient to  the  pnUic  use  and  accommodation, 
and  subject  to  regulation  by  the  legislature. 
Hnoktr  Y,  Cummtng9^  90 
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INDIANS. 

i  The  Indiam  tribes,  within  this  state,  are 
subject  to  the  jurisdiction  and  laws  of  the 
state.    Jaeksomp  ex  asm.  Smithf  v.  Go9deU» 

B  P.  in  error,  693 

^.  A  patent  for  land  to  J.  9.,  an  Oneida  IndioHj 
and  his  heirs  and  assigns  forever,  is  to  him 
and  his  Indian  heirs,  whatever  their  civil 
condition  and  charaoter  may  be,  whether 
aliens  or  citizens.  Goodell  v.  Jackson,  in  er- 
ror, 693 
3  Such  a-  patent  fs  to  be  taken  as  issued  by 
du^  authority,  and  as  equivalent  to  a  le^s- 
lative  grant  to  J.  S.  and  his  Indian  heirs. 

t*. 

t    The  Indians  within  this  state  are  not  ciU- 

zens  ;  but  distinct  tribes  or  nations,  liviDg 

under  the  protection  of  the  government,  io. 

Ca.ttra  S.  C.  188 

5.  No  white  person  can  lawfully  purchase  any 
ri^ht  or  title  to  land  from  any  Indian  or  In* 
dtanSf  without  the  authority  and  consent  of 
the  legislature.  693 

6.  A  deed,  therefore,  executed  in  1707,  by  the 
son  and  heir  of  J.  S.,  an  Indian  patentee 
of  land,  to  a  citizen,  in  the  usual  form, 
without  any  such  consent,  is  illegal  and 
void.  ib, 

^ontra  S.  C.  183 

INSOLVENT  DEBTOR. 

I.  If  the  specification  of  the  cause,  and  consid- 
eration of  the  debts  due,  and  owing  by  an 
insolvent  debtor,  set  forth  in  his  inventory, 
pursuant  to  the  statute  of  the  2^th  of  Febru- 
ary^ 1817,  (sess.  40.  ch.  53.)  fairly  apprizes 
the  creditors  o(  the  general  ground  of  in- 
debtedness, so  as  to  give  them  a  clue  to  in- 
quiry, it  is  sufficient.     TViytor  v.   iVUliams^ 

9  If  the .  eertijuate  of  assignment  states,  that 
the  insolveni  had  assigned  "  all  his  estate, 


bodi  in  law  and  in  equity,  in  possession,  re- 
version, and  remainder,"  it  is  sufBcient 
Roosevelt  v.  KeOogg,  23^ 

3.  If  the  certifieaie  of  discharge  does  not  ex 
oept  foreign  creditors,  it  does  not  afieet  the 

-    validity  or  affect  of  it,  as  against  creditor! 
here.  iJb 

4.  Where  the  insolvent  act  was  in  force  when 
the  contract  was  made,  the  discharge  under 
it  exonerates  both  the  person  and  estate  of 
the  insolvent.  ih. 

5.  Of  the  plea  of  discharge,  when  good,  &c. 
vide  Pleadikos. 

6.  An  act  emendatory  of  the  insolvent  act  oft 
AprUj  1813,  passed  subsequent  to  the  judge's 
order  for  piU>Ucation,  bat  prior  to  the  debt- 
or's assignment,  does  not  affect  the  proceed- 
ings ;  as  such  act  applies  only  to  cases  in 
which  the  application  ibr  relief  was  made 
afler  it  was  passed.  ih* 

Vide  PLXADiica. 

INSURANCE 

I.  Warranty  of  neutrality. 
II.  Sfup;  seateortkiness. 

1.  WarroMy  of  neutrality, 

I.  Insurance  by  the  defendants  on  a  carg#  at 
and  from  JVsio-  York  to  Hawanaf  and  at  and 
from  thence  to  Laguira  and  Porto  CabellOf  or 
either  of  them,  toarranted  .American  proper- 
ty.  The  cargo,  consisting  of  flour  and  pork, 
was  purchased  of  the  plaintiff,  a  native 
J§mertcan  citizen,  by  L.,  a  Damsh  citizen 
of  St.  Thomas,  then  in  JWio- Ferfr,  under  a 
contract  entered  into  here,  by  which  tiie 
plaintiff  engaged  to  deliver  the  cargo  to  L. 
at  Ihivanm,  Laguiraj  or  Porto  CaSetlo,  at 
five  per  cent  advance  on  the  invoioe,  or 
cost,  and  the  freight  and  premium  of  insur- 
ance to  be  paid  by  the  plaintiff.  The  car^ 
was  consigned  by  the  plaintiff  to  Spanish 
merchants  at  Htrvanay  designated  by  L., 
with  instructions  to  dispoee  of  the  cargo  for 
the  plaintiffs  account,  dee.,  or  to  send  it  to 
another  market,  that  is,  to  a  windward  port. 
The  bill  of  lading  expressed^  that  the  carffo 
was  shipped  for  the  account  nti'l  risk  of  the 
plaintiff,  to  be  delivered  at  Havana  \o  H.  fy 
C.J  or  their  assigns,  payinir  no  freight,  li 
being  the  property  of  the  oM'ner  of  the  ves- 
sel, (the  plaintiff.)  On  the  arrival  of  the 
vessel  at  the  Havana^  the  consignees  inter- 
lined the  bill  of  lading  with  the  words  *'  or 
market,"  and  directed  the  master  to  proceed 
to  Laguira f  and,  while  proceeding  to  Lagui- 
ra, she  was  captured  by  a  Venezuelan  priva- 
teer, carried  into  a  port  in  the  island  of 
Margarita^  and  the  cargo  there  libelled  and 
condemned  as  prize,  £c. :  He'd^  in  an  ac- 
tion on  4he  policy,  that  the  cargo  was,  and 
remained  the  property  of  the  plaintiff,  until 
its  delivery  at  one  ef  the  places  mentioned 
that  there  was  no  delivery  or  acceptance  of 
it  at  Havana ;  uid  that  the  consignees,  in 
directing  the  master  to  proceed  to  Laguiraf 
acted  as  agents  of  the  plaintiff,  who  contin- 
ued owner  of  the  cargo  until  its  capture; 
and  that,  therefore,  the  ivarranty  was  oook' 
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5 lied  with.  De  Wolf  ▼.  JCew-  York  Firemen 
nturance  CompttnUt  214 

%,  Such  a  contract  ol  sale  being  legal,  by  the 
municipal  law  of  this  country,  as  well  as  by 
the  law  of  nalions,  does  not  aliect  the  neulral 
character  of  the  property.  t^. 

3  The  plaintiff  was  not  bound  to  disclose  to 
the  defendants  the  facts  and  circumstances 
of  the  contract,  even  if  they  were  material; 
for  the  insured  is  not  obliged  to  communicate 
any  fact,  as  to  which  there  is  a  warranty, 
express  or  implied.  t&. 

II.  Ship;  seaworthiness, 

4.  A  policy  of  insurance  contained  a  clause, 
"  that  if  the  vessel,  upon  a  re^lar  survey, 
should  be  declared  unseawortny,  by  reason 
of  her  being  unsound  or  rotten,  or  incapable 
of  prosecuting  her  voyage,  on  account  of  her 
beinff  unsound  or  rotten,  the  assurers  should 
not  be  bound  to  pay  their  subscription.'* 
The  declaration  stated,  that  "  by  storms, 
winds,  tempestuous  weather,  and  by  the 
perils  and  dangers  of  tlie  seas,  the  vessel 
became  leaky,  and  was  greatly  broken  and 
damaged,  and  upon  her  arrival  at  5.,  upon  a 
survey,  duly  had  upon  her,  she  was  found 
iujurea  in  her  timbers  and  planks,'and,  inas- 
much as  she  could  not  receive  her  necessary 
repairs  there,  nor  safely  proceed  to  sea  to 
procure  repairs  elsewhere,  she  was  con- 
demned and  sold  &c.,  whereby  she  became 
wholly  lost,"  &c.  The  defendant  pleaded 
in  bar,  admitting  the  arrival  of  the  vessel  at 
£.,  and  that  a  survey  was  made,  &.c. ;  but 
setting  forth  the  survey  more  fully,  by  which 
it  was  found,  *'  that  a  great  part  of  her  tim- 
bers and  planks,  from  the  stern-post  to  the 
stem  of  tlie  ship,  on  both  sides,  were  entirely 
rottenf'*  &c. :  Hr(</,  that  as  the  plea  admitted 
the  cause  of  action  as  stated  in  the  declara- 
tion, and  set  up  new  matter  in  avoidance  of 
the  action,  which  the  plaintiff  was  not  bound 
to  prove,  and  which  involved  a  question  of 
law,  on  which  the  defendant  was  entitled  to 
the  judgment  of  tlie  court,  the  plea  was  good 
on  demurrer.  Brandagee  v.  JfaUonal  Itisur- 
ance  Company^  328 

5.  It  is  sufficient,  in  such  a  case,  if  the  survey 
state  particular  facts,  from  which  the  con- 
clusion of  rottenness  and  unsoundness  is 
drawn,  and  for  tliat  cause  alone  she  is  de- 
clared un seaworthy,  or  incapable  of  pro- 
ceeding to  sea.  It  is  not  necessary,  that  the 
survey  should  follow  the  exact  words  of  the 
policy.  ib. 


INTEREST 
Vide  Bills  akd  Proxissort  Notbs. 


J. 

JUDGMENT 

^^^friority  of  judpnenis. 

'''faction  of  judgments 
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I.  Priority  of  and  setting  aside  a  judgment^  or 
staying  execution  thereon.  . 

1.  The  court  will  not  set  aside  a  judgment  en- 
tered up  on  a  bond  and  warrant  of  attorney, 
or  stay  execution  thereon,  on  the  ground 
of  fraud,  at  the  instance  of  a  creditor  at  large, 
or  whose  debt  has  not  been  legally  ascer- 
tained by  judgment.  IVintringham  v.  If'in- 
tringham,  ZnO 

II.  Satisfaction  of  a  judgment. 

2.  Where  a  judgment  is  fullv  paid,  and  the 
plaintiff,  on  application  of  the  jdefi^ndant, 
refuses  to  acknowledge  satisfaction,  the 
court  will  compel  liim  to  enter  satisfaction 
at  his  own  expense,  and  to  pay  the  costs  of 
the  motion.    Briggs  v.  Thompson,  itM 

JURISDICTION. 
Vids  Court,  Suprkmk.    Citirs. 


LANDLORD  AND  TENANT. 
Vide  Attorhmeht.    Chattsli. 

LEASE. 
Vide  MoRTOAOR.    Evidrncr,  IV.    Ejectmrict 

LIBEL. 
Vid/e  Plkadivo.    Bail. 

LIMITATION  OF  ACTIONS. 

1.  Where,  to  an  action  of  assumpsit  for  negli' 
qeneSj  want  of  skill,  and  fraud,  in  the  per- 
formance of  work,  the  defendant  pleads  the 
statute  of  limitations,  the  plaintiff  cannot 
reply  a  fraudulent  concealment  of  the  bad- 
ness of  the  work,  by  the  defendant,  so  that 
the  plaintiff  did  not  discover  the  fraud  until 
within  six  years  before  the  commencement 
of  the  suit,  so  as  to  deprive  the  defendant  of 
the  protection  of  the  statute.  Troup  v.  Smith's 
Executors,  33 

2.  To  an  action  for  a  deceit y  the  defendant 
pleaded  not  guilty  within  six  years,  on 
which  issue  was  jomed  :  HrM,  that  proof  of 
an  acknowlodgment  of  the  fraud  within 
six  years,  did  not  support  the  issue,  or  take 
the  case  out  of  the  operation  of  the  statute 
of  limitations.     Oothout  v.  Ihompson^     "ZTl 

y  K  party  having  a  right  to  land,  iias,  m 
ever}'  event,  twenty  years  to  make  an  entry  : 
and,  if  under  legal  msability  when  his  rii^ht 
of  entry  first  accrued,  he  may,  though 
twenty  years  have  elapsed,  bring  his  acs 
tion  within  ten  years  ailer  his  disability  is 
removed.  Jackson^  ex  dem.  Corson^  v.  Cofes^ 

301 

4.  A  qui  tarn  action  on  the  fourth  section  of 
tlie  statute  of  frauds,  (sess.  10.  ch.  44.) 
which  gives  a  moiety  of  the  sum  recovered 
to  the  people,  and  tne  other  moiety  to  the 
party  aggrieved,  is  not  within  the  statute 
of  hmitatiuns.     Wilcox,  qui  torn    v.  Fitrk^ 

472 
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5  Where  there  is  a  joint  purchase  of  goods, 
and  one  of  the  purchasers  takes  the  whole 
goods,  and  agrees  to  account  to  the  other 
tor  his  share  of  them,  or  the  net  proceeds, 
and  to  charge  no  commissions  in  case  of 
sale,  this  is  not  *'a  trade  of  merchandise 
between  merchant  and  merchant,  their 
factors  and  servants,*'  within  the  meaning 
of  the  exception  in  the  statute  of  limitations. 
Murray  v.  Coster,  in  error,  576 

C.  And  where  a  bill  in  equity  was  filed  for  an 
account,  against  the  party  who  had  received 
and  sold  flie  goods,  afler  the  lapse  of  six 
years,  the  statute  of  limitations  was  held  to 
be  a  good  plea  in  bar ;  for  it  is  not  the  case 
of  a  technical  trusty  of  which  the  Court  of 
Chancery  has  peculiar  and  exclusive  juris- 
diction ;  nor  is  the  defendant,  in  that  sense, 
to  be  considered  as  a  trustee ;  for  the  plain- 
tiff has  a  perfect  remedy  at  law  against  him. 

ib. 

7.  The  statute,  in  such  case,  begins  to  run 
from  the  time  the  plaintiff  demanded  of  the 
defendant  his  share  of  the  goods,  or  the  pro- 
ceeds; and  the  defendant  naving  rendered 
an  account  of  sales,  the  right  of  action  was 
then  perfect.  ib. 

S.  But  where  the  defendant,  in  his  answer 
accompanying  his  plea  of  the  statute  of 
limitations,  admitted  that  he  had  not  been 
called  upon  to  pay  the  plaintiff  his  proportion 
of  the  proceeds,  during  six  years  prior  to  the 
suit;  and  tliat,  to  avoid  litigation,  he  had, 
through  his  counsel,  offered  to  pay  the 
plaintiff  his  share  of  the  proceeds,  without 
interest ;  but,  at  the  same  time,  insisted  he 
was  discharged,  by  length  of  time,  from  all 
liability,  and  expressly  reserving  his  right  to 
^vail  himself  of^ the  statute  of  limitations,  in 
case  his  offer  of  settlement  was  refused: 
HeJdj  that  this  was  such  an  acknowledgment 
and  admission  of  the  debt,  as  defeated  the 
operation  of  the  statute.  ib, 

M. 

MASTERS  AND  OWNERS  OF  VESSELS. 

1.  Though  the  part'Owners  of  «  ship  are,  gen- 
erally speaking,  tenants  in  common,  yet 
there  may  be  a  special  partnership  between 
them  in  the  ship,  as  well  as  in  the  cargo,  in 
regard  to  a  particular  voyage  or  adventure, 
and  in  the  proceeds  arising  from  the  sale  of 
them,  and  the  profits  of  the  voyage.  Mum- 
ford  V.  J^eoll,  m  error,  611 

2.  Where,  in  such  a  case,  one  of  two  owners 
receives,  or  gets  possession  of  the  whole 
proceeds,  he  has  a  right  to  retain  them,  until 
ne  is  paid  or  indemnified  for  what  he  has 
advanced  or  paid  more  than  his  share,  for 
outfits,  repairs  or  expenses  of  the  vessel, 
for  the  particular  voyage  or  adventure,  but 
not  for  a  general  balance  of  account,  arising 
from  former  and  distinct  voyages  and  ad- 
ventures, in  which  they  have  been  con- 
cerned together,  in  the  same  or  other  ves- 
teU  ;  there  b(*ing  no  general  partnership  be- 
tween them,  ana  each  adventure  creating  a 
special  partnership,  by  itself,  and  terminat- 


ing with  the  particular  adventure.     Mum* 
ford  V.  J^ficoUf  in  error,  611 

Vide  Factor. 

MILITIA. 
Vide  Courts  Martial. 

MILITARY  BOUNTY  LANDS. 

1.  The  act  of  the  14th  ofJ/pril,  1820,  (sess.  43. 
ch.  245.)  relative  to  deeds  for  military  boun- 
ty lands,  does  not  apply  to  the  case  where 
the  subscribing  witnesses  to  the  deed  are 
produced  at  the  trial,  to  prove  its  execution, 
or  where  such  evidence  is  there  offered,  as 
is  competent  to  prove  its  execution  at  com- 
mon law.  Jackson,  ex  dem.  Hungerford,  v. 
Eaton,  478 

2.  A  deed,  therefore,  which  has  not  been 
proved,  or  acknowledged,  and  recorded,  ac- 
cording to  the  first  section  of  the  act  of 
^prU  12th,  1313,  (sess.  36.  ch.  97.)  on  being 
proved  at  tlie  trial,  by  evidence  competent 
at  common  law,  may  be  read  in  evidence. 

ib, 

3.  -A  deposit  of  deeds  and  conveyances,  pursu- 
ant to  the  '*  act  for  registering  deeds  and 
convevances,  relating  to  military  bounty 
lands,  passed  JaTtuartj  8th,  1794,  (sess.  17. 
ch.  1.  B.  1.  2  Jf.  R.  L.  262.)  and  the  act  to 
amend  the  same,  March  27th,.  1794,  fsess. 
17.  ch.  44.)  in  the  office  of  the  clerk  of  the 
county  of  Onondaga,  is  not  ieffol  notice  to 
subsequent  purchasers  ;  nor  is  it  equivalent, 
in  that  respect,  to  a  registry.  W*.ndeU  v. 
WadsiDorth,  in  error,  (159  - 

Vide  PowKR. 

MORTGAGE. 

Estate  of  mortgagor  and  mortgagee, 

A  tenant  of  a  mortgagor,  in  possession,  afler  the 
mortgage  has  oecome  forfeited,  during  the 
continuance  of  tlie  lease  from  the  mortgagor, 
may  attorn  to  and  take  a  lease  from  the 
mortgagee :  and,  in  an  action  brought  by  the 
mortgagor,  for  rent,  under  his  lease,  may  set 
up  such  attornment,  as  a  legal  defence,  jonrs 
V.  Clark,  TA 

N. 


NOTICE. 

Vide  Military  BouNTr  Lakds. 

Notice  accompanying  the  plea  of  the  general 
issue.     Vide  Pleading,  II. 

NUNCUPATIVE  WILL. 
Vide  Will. 


u. 


OATHS. 
Vide  ATTORirxTS,  Counsellors,  and   SoLicf- 

TORS. 
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OWNERS  OF  V£SS£L8. 
Vide  MAtTXBa  ivd  Owvfrs  of  Vessbi^. 


P. 


.     PARTNERSHIP. 

A  witneM,  a  coramiiMion  mprchant,  in  JWio- 
Yorkf  testified,  that  be  became  acquainted 
with,  and  did  much  business  for  a  merchant 
in  Jintigua,  and  understood,  in  the  course 
of  his  business,  and  from  general  rrport,  that 
he  was  a  partner  in  a  bouse  or  firm,  in  LoU' 
don,  on  whom  he  had  drawn  a  bill  of  ex- 
change, though  the  witness  had  not  known 
or  heard.of  the  drawer  or  the  drawee,  until 
more  than  six  months  afVer  the  bill  was 
drawn :  HM^  that  this  was  sufficient  evi- 
dence, primii  fficUy  to  show  that  the  drawer 
was  a  partner  in  such  firm.  Gowan  v.  Jack" 
0OH,  176 

Vide  Tx HARTS  in  Common 

PLEADING. 

I.  Deetaration, 
11.  Plea. 
in.  RepUcation. 
IV.  Rf joinder. 
V.  Surrejo'nder, 
VI.  Demurrer. 
VII.  Pleading  in  treapau. 

I.  DeeUtrotiom. 

1.  Arerments  b^  waj  of  inducement,  in  the 
first  count  of  a  declaration,  will  aid  a  sub- 
seouent  count,  which  would  otherwise  be 
detective,  when  it  clearly  refers  to  the  first 
count,  which  is  good.     Vrookshank  ▼.  Oray^ 

11.  Plea, 

%  A  ittfCscs  accompanying  a  plea  of  the  general 
iirae,  need  not  be  as  precise  and  particular 
as  a  special  plea.  Ckmmberlain  r.  Gorham, 
in  error,  746 

CmUra  S.  C.  in  Supreme  Court,  244 

3.  It  is  sufficient,  if  it  contain  such  a  statement 
of  the  special  matter,  to  be  given  in  evidence 
at  the  trial,  as  mq^  prevent  the  plaintifiT  firom 
being  taken  by  Mirpriae.  746 

4.  Where  several  detendants  to  an  action  of 
debt,  have  joined  in  pleas  in  bar,  one  of 
them  cannot,  afVerwards,  sever,  and  put  in  a 
plea,  going  to  his  personal  discharge.  Andnts 
V.  Wanng,  153 

5.  A  discharge,  under  the  insolvent  act,  of  a 
defendant  who  had  executed  a  bond  as  a 
surety  for  a  deputy  sheriff,  is  not  a  good 
plea  m  bar :  as  the  damages  sustained  in  con- 
sequence of  the  breaches  of  the  condition  of 
the  bond,  were  not  ascertained.  ib. 

0.  A  plea  to  a  declaration  for  a  libel,  justified 
as  to  part  of  the  libel  charged,  but  did  not 
profess  to  answer  the  whole,  though  it  pray- 
ed judgment  of  the  action  generally :  Held 
that  the  plaintiff  might  demur  to  sucq  dcfec- 

542 


tive  plea ;  alhd  that,  by  so  doing,  he  did  not 
discontinue  his  suit.    Sterling  v.  Sherwood^ 

204 
7.  In  a  plea  of  a  discharge  under  the  insolvent 
act,  it  is  sufficient,  atler  stating  enough  to 
give  jurisdiction  to  the  judge,  or  officer 
granting  the  discharge,  to  say,  UuU  suck 
proceedings  were  tkertupfm  kai,  &c.,  that 


the  judffe  granted  the  discharge,  and  set 
ting  it  forth  verbatim.    Rooseoelt  v.  KeLoggf 

8.  If  the  plea  states  the  insolvent  was  a  resi 
dent  of  the  county  in  which  the  application 
was  made  by  him,  it  is  tantamount  to  say 
ing,  that  he  was  an  inhabitant  of  that  county. 

w. 

9.  If  the  plea  states,  that  the  iudge  was  satis- 
fied that  the  insolvent  had  confornit-d,  in* 
all  things  required  of  him  by  the  act,  before 
the  assignment  was  directed,  that  is  suffi* 
cient,  without  alleging  particularly,  Ib&t  an 
advertisement  was  published  requiring  all  his 
creditors  to  show  cause,  dLC.  ik. 

10.  Though  a  matter  of  defence,  arising  ailiT  the 
commencement  of  the  suit,  cannot  be  pleaded 
in  bar  of  the  action  generally ;  yet  it  may  be 
pleaded  in  bar  of  \Xie  further  matntenanee  of 
the  suit     OneU  v.  Jrestan,  414 

11.  A  judgment  recoveripd  since  the  action  was 
brought,  may  be  pleaded  by  executors,  in  bar 
of  the  action.  t^. 

Vide  Accord  a«d  Satisfactiov.    Covxhaitt. 

Insurancb. 

III.  RefUeatian* 

12.  Though  a  replication  must  not  depart  from 
any  material  allegation  in  the  declaration, 
yet,  where  the  plea  is  evasive,  the  plaintiff 
may  avoid  the  effect  of  it,  by  restating  hie 
cause  of  action  with  more  particularity  and 
certainty,  and  thus  meet  and  thwart  thf  par- 
ticular oefence  set  up.  Troup  v.  Tlie  Kxecek' 
tore  of  Smithy  33 

Vide  Limitation  or  AcTioirs. 

13.  Where,  to  a  decls ration  in  aseumpsit,  on  a 
promissory  note,  the  defrndant  pleaded,  that 
before  the  note  was  given,  the  plaintiffs, 
•falsely  and  firaudulemtly,  represented  them 
selves  to  the  defendant  as  owners  of  400 
acres  of  land,  which  they  oflS^red  to  sell  to 
the  defendant  for  2,000  dollars,  and  the  de- 
fendant, confiding  in  those  representations, 

Eurchased  the  land  at  that  price,  and  paid 
alfofit,  and  gsve  a  bond  and  inor(|;age, 
and  tiie  note  in  question,  for  tlie  lesMlue ; 
and  averring  that  the  plaintiffs  were  not 
the  owners  of  the  land,  nor  had  axiv  title  to 
it,  nor  any  authority  to  convey,  m. ;  the 
plaintiffs  replied ^  "  that  they  did  not,  nor  did 
either  of  them,  at  or  before  the  making  the 
note,fiilBely  and  fraudnlcntlv  represent  uiem* 
selves  ai  owners  of  the  land,"  and  concluded 
to  the  country :  /fe/d,  that  the  several  mat- 
ters alleged  in  (he  plea,  constituting  one  en- 
tire defence,  and  forming  one  connected 
proposition,  the  rrptJeationf  as  it  denied  the 
substant-'al  and  material  allegation  in  the 


INDEX. 
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plea,  to  wit,  the  fmndnlent  reprcflentations 
of  the  plaintiff,  was  good,  on  demurrer ;  for 
none  of  the  other  allegations  lurnxshed  any 
defence  to  the  action.    Bradner  ▼.  Demicn^ 

404 

IV.  Rejoinder. 

14  To  a  declaration  in  debt  on  the  penaltv  of  a 
bond,  executed  to  the  plaintin,  as  aneriff, 
conditioned  that  IV*  sball  well  and  duly  per- 
form the  office  of  a  dfpic/y .sheriff,  &c.,  and 
render  a  just  and  true  account  of  all  business 
that  shall  come  to  his  hands,  4£c.,  though 
non  damn'ficatMS  be  not  a  good  plea^  vet, 
after  pleading  such  a  plea,  the  deienaant 
cannot  reJo'Uf  confessing  and  avoiding  the 
^  action,  for  that  would  be  a  departwCf  and  the 
rejoinder  would  be  bad  on  general  demurrer. 
Andrus  v.  Waring^  153 

jr.  A  rejoinder,  in  answer  to  a  breach  assijpned 
in  the  replication,  of  negligence  in  fr.,  as 
deputy,  in  the  execution  Si  process,  dbc. ; 
that  he  was  removed  b^  the  plaintiff  from 
his  office  of  deputy,  without  alleging  that 
such  discharge  was  under  sml,  is  Md.       Uf. 

16.  8o,  where  the  breach  assigned  in  the  repli- 
cation was,  that  the  deputy,  on  the  arrest  of 
a  defendant  on  mesne  process,  took  a  bail- 
bond,  and  that  no  appearance  was  entered, 
or  special  ba^  filed,  and  the  bail  to  the  arrest 
was  insolvent,  and  wholly  insufficient,  by 
reason  whereof,  the  plaintiff  was  obliged  to 
pay,  Ac. ;  a  rtjoinder,  that  the  bail  to  the 
arrest  had,  at  the  time,  sufficient  in  the  coun- 
ty to  answer,  and  was  good  and  responsible, 
is  bad,  ib. 

17.  And  if,  instead  of  demuning  to  sunh  a  re- 
joinder, the  plaintiff  jurrei&iiu,  that  the  bail 
taken  was  insolvent  and  insufficient,  and 
throuffh  the  negligence  of  the  deputy,  no 
special  bail  was  bled,  &c.,  taking  issue  there- 
on, this  is  not  a  departure,  but  Uie  surrejoib- 
der  is  good.  ib. 

Vide  Vn.  22. 

V.  Surrejoinder, 

18.  Where,  in  an  action  on  a  bond  given  to  the 
plaintiff,  as  sheriff,  as  security  for  IF.,  his 
deputy,  the  breach  assigned  in  the  replica- 
tion was,  that  after  the  bond  was  given  to 
the  plaintiff,  and  while  ff.  was  a  deputy 
sheriff,  a  writ  otfi.fa.  &c.  was  delivered  to 
him,  and  by  his  negligence  and  default  in 
not  returning  it,  &c.  the  plaintiff  was  com- 
pelled to  paj  a  large  sum  of  money,  &c. ; 
and  the  r^qinder  alleged,  that  before  the 
issuing  the  Ji  fa.,  W.  was  removed  by  the 
plaintiff  from  his  office  as  deputy,  and  that 
the  writ  did  not  come  to  the  hands  of  W. 
until  after  he  was  removed  ;  and  the  plain- 
tiff surrejoined,  that  the  writ  was  delivered 
to  IF.,  as  deputy,  while  he  continued  to  ex- 

,  erciss  the  office  of  deputy  sheriff,  and  was 
a  deputy  of  the  plaintiff,  tendering  issue 
thereon  :  Heldj  on  special  demurrer,  tnat  the 
nmr^oinder  was  good.      Andrus  r.  Waring^ 

iA  153 

19.  Where,  to  a  similar  breach  assigned  to  the 
feplication,  the  defendant  rejoined,  that  the 


writ  was  delivered  to  W.  previous  to  the 
execution  of  the  bond  to  the  plaintiff,  and 
while  IV.  was  deputy  sheriff,  by  virtue  of  a 
previous  appointment;  and  the  plaintiff 
surrejoined,  that  the  writ  was  delivered  to 
W.  while  he  was  acting  as  deputy  sheriff, 
and  was  deputy  sheriff  under  the  plaintiff* 
Held,  on  special  demurrer,  that  the  surre- 
joinder was  bad,  being  evasive,  and  not  an- 
swering the  material  allegations  of  the  re- 
joinder, and  tendering  issue  on  an  immateri- 
al fact    Andfus  v.  Waring,  153 

VI.  Demurrer. 

Vide  Plea. 

30.   Where  a  sheriff  was  sued  for  taking  insuffi- 
cient pledges  in  an  action  of  repleoin,  and 
for  taking  no  pledges ',  and  there  was  a  de 
murrer  to  one  of  me  counts  in  the  declara 
tion,  and  issue  joined  on  the  other  counts ; 
and  a  judgment  was  given  for  the  defendant, 
on  the  demurrer,  and  a  verdict  found  for  him 
on  the  issue,  on  which  judgment  was  ren 
dered :   Held,  that  the  defendant  was  not 
entitled  to  a  writ  of  inquiry  of  damages, 
as  he  had  sustained  no  damages  in  defence 
o&Jiis  suit,  except  the  costs.     Oibbs  v.  BuU, 

213 
VII.  Pleading  in  trespass. 

21.  Though  a  plea  of  molUter  manus  imposuH 
may  justify  a  mere  assault j  it  is  no  answei 
to  a  charge  of  beating,  bruising,  wounding 
and  ill  treating  the  plaintiff.  Gates  v.  Louns 
bury,  42? 

22.  Where,  to  an  action  for  assaulting,  beating 
bruising,  wounding,  and  ill  treating  the 
plaintiff,  the  defendant  pleaded  molliter 
tnanus  imposuit  on  the  plaintiff,  to  prevent 
him  from  taking  the  defendant's  horse  out 
of  his  possession,  &c.';  the  plaintiff  replied 
that  tlie  horse  was  wrongfully  in  his  close, 
damage  feasant,  and  he  was  leading  him  out 
of  the  close,  towards  a  certain  pound,  with 
intent  to  impound  him  as  a  distress,  &c.,  as 
he  lawfully  might  do ;  and,  thereupon,  the 
defendant,  de  eon  tort,  committed  tne  tres- 
pass, &c.  The  defendant  rejoined,  that  the 
plaintiff  was  leading  the  horse  towards  the 
pound,  with  intent  to  impound  him  as  a  dis- 
tress, before  he  had  made  application  to  the 
fence-viewers  of  the  town,  to  ascertain  and 
appraise  the  damages,  ^kc.,  as  by  the  stat- 
ute he  was  required  to  do,  whereupon  the 
plaintiff  was  a  trespasser,  ab  initio,  Slc.  : 
Hdd,  that  the  rtjoinder  was  bad ,  on  demurrer. 

ib. 
Pleading  in  covenant.     Vide  Covenant. 

POWER. 

1.  The  doctrine,  that  a  deed  executing  a  power, 
generally  speaking,  relates  back  to  the  in- 
strument creating  the  power,  so  as  to  take 
effisct  from  the  original  deed,  is  a  fiction*  of 
law  for  the  advancement  of  right ;  and  is 
not  to  be  applied  to  the  injury  of  a  stranger 
hy  defeating  his  lawful  intervening  rights. 
Jackson,  ex  dem.  Henderson,  r.  Davenport,  in 


error. 
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?.  K.  being  entitled  to  military  bounty  laodfl, 
by  deed,  dated  January  12,  1788,  for  a  valu- 
able consideration,  granted,  bargained  and 
■old  to  B.  all  the  bounty  lands  to  which  he 
was  entitled  ;  and,  in  the  same  deed  em- 
powered //.  and  G.,  or  either  of  them,  as  his 
attorneys  or  attorney,  for  him,  and  in  his 
name,  to  grant,  bargain  and  convey  the 
same  lands  to  B.,  his  ktira  and  assigns,  in 
case  the  same  should  be  necessary,  upon  the 
grant  having  passed  the  great  seal  of  the 
state  to  him,  for  such  bounty  lands.  After- 
wards, on  the  8th  of  July,  1790,  a  patent,  in 
the  usual  form,  was  issued  to  K.,  the  soldier, 
who,  on  the  25th  of  Febntanj,  1792,  for  a 
valuable  consideration,  by  deed,  granted, 
bargained  and  sold  tlie  same  lands  to  C,  his 
heirs  and  assigns,  forever.  On  the  9th  of 
February,  1802,  //.,  as  the  attorney  of  K.,  in 
his  name,  executed  a  release  in  fee  of  the 
land  to  B.,  in  pursuance  of  the  powers  con- 
tained in  the  first  deed  from  K.XjoB.  :  Held, 
that  the  first  deed  from  K.  to  B:,  for  want  of 
words  of  inheritance,  conveyed  a  life  estate 
only  to  B. ;  and  K.  having,  before  the  exe- 
cution of  the  power,  conveyed  the  reversion, 
for  a  valuable  consideration,  to  C.,a  bona 
fide  purchaser,  without  notice  of  the  prior 
deed,  C.  became  seised  of  the  legal  estate,  or 
reversion,  on  the  death  of  B.  Jackson,  ex 
dem.  Henderson,  v.  Davenport,  in  error,  537 

POOR 

I.  How  a  settlement  is  gained. 
1 1 .  .Appeals  from  orders  of  removal. 

I.,  How  a  settlement  is  gained. 

1.  By  the  statute,  (sess.  3G.  ch.  88.  1  JV*.  R.  L. 
201.)  marriages,  where  one  or  both  parties 
are  slaves,  aro  legal,  and  their  issue  legiti- 
mate ;  and  where  the  wife  is  a  free  woman 
and  the  husband  a  slave,  the  children  of 
such  marriage  follow  the  condition  of  the 
free  mother,  as  to  their  civil  rights ;  and  the 
custo4y  and  control  of  them  belong  to  the 
mother,  as  if  the  father  were  dead ;  and  their 
settlement  belongs  to  the  town  in  which  the 
mother  had  her  Fast  legal  settlement,  with- 
out regard  to  the  slave  husband.  Overseers, 
fyc,  of  Marbletoton  v.  Overseers,  ^-c.  of  Kings- 
ton, 1 

2.  Where  a  father  gains  a  settlement  in  a  town 
by  the  payment  ot  taxes,  for  two  years,  his 
infant  child,  though  not  residing  with  him, 
or  under  his  immediate  charge  or  control,  has 
a  derivative  settlement  in  the  same  town 
with  his  father.    Jidams  and  otfters  v.  Oaks, 

282 

3.  A  father,  who  has  acquired  a  legal  settlement 
in  a  town,  cannot,  by  any  deed,  release,  or 
act  of  emancipation,  divest  his  son,  who  has 
not  arrived  at  21  years  of  age,  nor  acquired 
a  settlement  for  himself,  of  liis  riffht  of  set- 
tlement derived  from  his  father ;  though  the 
•on,  since  such  deed  of  emancipation,  had 
not  resided  in  his  father's  family,  but  had 
acted,  in  all  things,  for  himself,  and  worked 
entirely  for  his  own  benefit.  Adams  and 
another  v.  Foster  and  another,  452 

544 


II.  Appeals. 

A.  Where  an  overseer  of  the  pour,  who  had 
been  summoned  by  two  justices,  to  appear 
and  answer  to  a  complaint  afirainst  him,  for 
not  taking  care  of  a  sick  ana  lame  pauper, 
upon  request  and  notice,  diC.,  acconling  to 
the  IGth  section  of  the  act  for  the  relief  and 
settlement  of  the  poor,  (1  JV.  R.  L.  279.  294. 
sess.  36.  ch.  78.)  neglected  to  appear,  or  show 
cause,  &e. ;  and  the « justices,  thereupon, 
issued  a  distress  warrant,  to  levy  the  amount 
of  the  expense  of  relieving  and  supporting 
the  pauper,  on  the  goods  and  chattels  of  the 
overseer,  which  was  executed,  accordingly  : 
Held,  that  he  had  no  right  of  appeal  U*  toe 
general  sessions  of  the  peace,  such  a  jndg^ 
ment  by  default  being  equivalent  to  a  jadg> 
ment  by  confession.  Adams  and  others  v. 
Oaks,  232 

5.  After  an  order  for  the  removal  of  a  pauper 
from  the  town  of  B.  to  the  town  of  2>.,  it  was 
found  that  he  was  too  sick  to  be  remoyed, 
and  he  afterwards  died  in  B.,  so  that  the 
order  was  not  executed ;  and  the  town  of 
B.  had  taken  no  measures,  under  the  s»- 
teenth  section  of  the  act,  (sess.  3G.  ch.  78. 
1  JV.  R.  L.  279.)  against  the  town  of  D.  to 
enforce,  by  warrant,  the  payment  of  the  ex- 
pense of  maintaining  the  pauper  in  hia  sick- 
ness, and  of  his  burial,  tqpu^h  a  notice  had 
been  sent  by  the  overseers  of  the  poor  of  B. 
to  the  overseers  of  D.,  for  that  parpoae  : 
Held,  that  the  overseers^f  the  poor  of  />., 
not  beinff  aggrieved  by  the  order  or  the  no- 
tice, within  Uie  meanmg  of  the  act,  no  etp- 
peal  would  lie  by  them  to  the  Court  of 
Sessions.    Adams  v.  Foster,  439 

PRACTICE. 

I.  Service  of  papers. 

II.  Special  orders  and  rules. 

III.  Discontinuance,  and  nolle  prosequi. 

IV.  Commission  to  examine  witnesses. 
V.  Trial. 

VI.  Reference. 
VII.  Cases  for  argument. 
VIII.  Entering,  signing,  filing   and   docketing 
judgment. 

I.  Service  of  papers. 

L    Service  on  a  Sunday,  of  a  notice  of  aflidai 
or  other  papers,  which  are  to  be  the  fbun< 
tion  of  a  motiqp  for  a  rule,  is  irregular 
void.     Field  v.  Park, 

II.  Special  orders  and  rules. 

2.  Where  a  rule  on  a  judgment  of  the  coi 
on  demurrer,  gives  a  party  leave  to  anH 
his  plea  within  a  certain  specified  time, 
payment  of  costs,  an  order  of  a  judge,  at 
chambers,  or  of  the  recorder  of  the  city,  i 
tending  the  time  allowed  by  the  court,  Im] 
regular  and  void.    Van  J^ess  v.  Hamilton,  *' 

III.  Discontinuance,  and  nolle  prosequi. 

3.  Where   the  husband  and  wife  were 
jointly,  on  a  bond  executed  by  them  joi 
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the  plaintiff,  before  plea,  wai  allowed  to 
eater  a  noUe  prosequi  as  to  the  wiie^  and 
amend  his  declaration  aooordincly,  as  if  the 
■ait  were  against  the  huslMuid  alone,  on  nay- 
nent  of  the  oosts  of  amendment.  ^tU  t. 
Fdl,  196 

rV.  Commissum  to  ssmnms  wkmesMtM, 

V 

4.  A  Commission  isfeued  to  take  the  examSna^ 
lloii  of  foreign  witnesses,  must  be  i^tomed 
and  <felivered  to  a  judge  of  the  eomt,  and 
4chtaHy  JUedm  the  eleilc*s  office,  before  the 
depositions  taken  under  it  can  be  read  in 
evidence.  Jaeksom,  ex  dem.  Parker^  r.  BMu, 

(.  Where  a  commission  was  delivered  br  the 
afent,  to  a  judge  at  nisi  priuSf  .who  took  his 
aSidaWt  as  to  the  manner  <»  receiving  it, 
after  the  cauae  was  called,  bixt  before  the  trial 
was  commenced  :  Hdd,  tnat  the  depositions 
annejted  to  the  commission,  so  opened'  br 
the  judge,  Weri9  not  legal  evidence.  is. 

6  A  Jeeitojtllatwteife  c<raMeleiljeet»to  evi- 
d»nee,  or  to  the  opinion  of -the  p»ia6t  ^  ^ 
final,  be  onght  to  stats  th«  gronnds  of  his 
objectioA,  so  as  to  call  the  tfttention  dfthe 
jtidge  to  the  |foint  of  eaeception,  arid*  to  afford 
Uie  opposite  party  an  opportunity  of  ohriai- 
ing  It   by  addittonai  proof.      JUeton  v. 

.     iS%,  357 
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fteoeediags  in  a  canae  beiS>ie  teferees^will 
be  alaved,  on  an  affidavit  of  the  abaenoe  of  a 
material  witness,  who  bad  gone  oiit  of  the 
st^e,  but  was  expected  to  return  by  i  cer- 
tain day.    9Mdmm  V.  S^Bmrif  476 

VII.  Cssav/er  tffgMisnl. 

S,  It  seems,  that  the  rale  si  to  the  service  of  a 
copy  of  a  esM,  at  or  before  the  time  of  giving 
notice  of  the  argtament^  does  liet  apply  to 
dmmarrer  tooks,    Vtm  Butkirk  v.  Bwrr,  875 

rm.  Emtarmg,  »igmag,JUmg  tmd  doduUmg  ^ 


9.  ThejadgmentroH,  or  record,  mial  net  «nly 
h^ngnA^haX  actually tted  whh the  elrrl^ 
before  tfie  plaintiff  can  take  out  exeontion. 
V.  Xhnui,  307 
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for  immoral  conduct;  but,  on  appeal  te 
the  synod,  ^the  higheat  tribttnal  of  the 
church,)  the  oecision  of  the  etasMis  was  re* 
versed.  The  elassis,  aderwards,  passed  va- 
rious resolutions,  aC  one  time  declaring,  that 
W.  ahould  be  considered  aa  reatoft^df,  and  at 
another  tame,  that  he  w'as  deposed  ;  but  fF., 
in  the  mean  time,  continued  to  exercise  his 
ministierial  functions  as  usual :  Hdd.  that 
the  decision  of  the  synod,  on  the  appeal,  waa 
conclusive,  and  that  the  subsequent  proceed- 
ings of  the  dassis,  being  irregular,  could 
have  no  effect  oh  that  decision,  by  which  If. 
was  reatored  to  the  ministry;  and  that  the 
relation  of  minister  and  congregation  not 
being  dissolved,  />.,  who  had  subscribed  a 
certain  sum  for  the  support  of  the  minieter 
of  the  church. "  as  long  as  FT.  remained  the 
reglilar  preacher,*'  Was  liable  to*  pay  the 
amount  of  his  subscription.  Dieffendiif  v. 
Tho  TrusUesqftho  Duiek  Rtfarmed  Cahrinist 
ekwrek  ot  C.  IS 

RENT. 

I.  The  aeOeptattoe  of  a  bond  for  rent,  is  not  an 
extinguishment  of  it ;  and  it  makes  no  dif- 
ference whether  it  is  reserved  by  deed  or 
hy  parol;  fat  rent  issotng  out  of  the  rea-ty, 
is  of  a  higher  nature  than  a  simple  contract. 
CornaU  v.  Umk,  407 

SL  A  landlord,  therefore,  who  has  received  a 
sealed  note  toi  iVkit  due  on  a  parol  demise, 
mav  maintain  an  action  afassumnsU  for  use 
and  oceopaftion,  <m  deUvety  of  tne  note,  al 
the  trial  to  bO  oancelled.  ib, 

9.  Disifsso  Is  a  eonefurrent  reinsdy  for  rent; 
dud  wMi«  the  kiidlortd  has  distrained,  and 
sold  the  goods  of  the  tenant,  for  part  of  the 
rent,  ho  may  nudntain:  ms$mi^sU  to  recover 
ncTralndno.  w 

Vide  CXRTIOILARI.    . 

REPLEVIN. 

A^flaXn  Ites  at  the  suit  of  tbo  ownor  of  a  chattel, 
againM  a  aheriff,  constable,  or  other  officer, 
wno  bias  taken  it  fhmi  the  servant,  or  a^nt 
of  the  owner,  while  in  his  employ,  by  virtue 
of  an  eaueu&m  sgainst  such  servant  or  agent ; 
the  actual  possession,  in  such  casoy  being 
considered  as  remaining  in  tinr  owner. 
CUsrk  V.  Sftuwer ,  465 

Fids  Plkadim,  VI.  90. ' 

RESERVATION  OR  EXCEPTIOIf . 
FUs  Dnn*. 

RIVERS. 
Fidis  HioHWAvs. 


REFORMED  DUTCH  CHURCH. 

Tho  ddis^  i^M.iwb  of  the  eocterfttllntf  tri- 
bunals of  the  Reformed  thskk  Ckmnky  do- 
posed  IT.,  a  minister  of  that  ohuich,  at  C, 

Vou  XX  69 


S. 

SALE  OF  CHATTELS. 
Wmrrmity,  express  or  impUed. 

1    noaffa,  em  the  sale  of  goods  or  ohatlols, 
therelaan  taipfisd  warranty  as  to  the  titfi^ 

645  ^ 


f7a 


INDEX. 


yet  tba  rendor  it  not  mntwerable  for  Uieir 
qualUjf  or  goadnesSf  unleM  there  it  an  ex- 
frress  wairaniy  or  fraud.     Swett  v.  CdgmUf 

196 

9.  As,  where  the  article  aold  was  considered 
and  described  as  barilUt,  and  was  examined 
by  the  vendee,  before  the  sale  of  it  at  auction, 
and  a  sample  exhibited  at  the  sale,  and  the 
article  was  supposed  to  be  kmriUa,  and  was 
purchased  as  such;  but,  afterwards,  tlie 
vendee,  on  using  some  of  it,  in  the  manu- 
facture of  soap,  discovered  that  it  was  not 
bariila^  but  kilp,  which  peatly  resembles 
it,  but  IS  of  very  little  or  no  value :  ffsM, 
that  there  being  no  expivss  warranty  or 
fraud,  on  the  part  of  the  vendor,  no  action 
would  lie  against  him,  at  the  suit  of  the 
vendee,  who  had  offered  to  pay  for  what  he 
had  \|^d,  and  return  the  resiaue ;  and  the 
bad  quality  of  the  article,  therefore,  was  no 
defence  to  a  suit  brought  by  the  vendor  to 
recover  the  price  for  which  it  was  sold,     ib, 

3.  To  constitute  an  expreu  warranty,  it  is 
essential  that  the  affirmation,  at  the  time  of 
sale,  should  be  intended  by  the  party  as  a 
warranty;  otherwise,  the  affirmation  is  onlv 
judgment  or  opinion.  is. 

SALMON  RIVER. 
Vide  FisBXBT. 

sciim:  facias. 

1.  Where  a  iudgment  creditor  proceeds  to  en- 
force his  lien  on  real  estate,  and  it  becomes 
necessary,  for  that  purpose,  to  revive  the 
judgment,  he  must  make  all  the  t0rr&4emmUt 
parties  to  the  sdre  faeias,  in  order  that  they 
may  be  compelled  to  contribute  ioinUy  to 
the  payment  and  satislaction.  of  toe  judg- 
ment. Marton'e  ExeaUor$  v.  Tenr&ienmUs 
efCroghany  106 

1.  If,  in  such  case,  some  of  the  terre-tenants 
appear  and  pleaa,  and  others  make  default, 
and  the  plaintiff  enters  a  moUe  froaepi  as  to 
those  who  appeared  and  pleaded,  and  takes 
judgment  by  default  against  the  others,  it  is 
a  JEseontiMumce  9m  to  ail  the  defendants; 
and  he  must  pay  eosis,  as  in  ease  of  discon- 
tinuance, ib. 

3.  Jiliterf  in  actions  of  tort,  where  the  plaintiff 
has  his  election  to  sue  iointiy  or  severallv ; 
or,  in  asgumpeit  or  deb^  where  one  of  tne 
defendants  pleads  inatter  of  personal  dis- 
charge, which  does  not  go  to  the  action  of 
the  writ,  as  banienq^tcy  or  it^fkneff.  ib. 

SET-OFF. 

In  an  action  brought  by  an  adminitirmtor,  for  a 
debt  due  to  nis  intestate,  the  defendant 
cannot  set  of  ti  debt  due  from  the  intestate, 
purchased  by  the  defendant,  after  the  death 
of  the  intestate.    Root  r,  Ta/or,  137 

SHERIFF. 

Liability  qf^  and  action  against  him. 

1.  Where  a  new  sheriff  is  appointed,  the  pris- 
oners remain  in  custody  of  the  old  sheriff. 
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until  they  are  defavered  to 
Hempstead  v.  ffeed^ 
8.  If,  therefore,  the  old  sheriff  omits  to  _ 
over  to  the  new  sheriff,,  a  prisoner  on  eace- 
cution,  who  has  been  permitted  to  go  within 
the  gaol  liberties,  on  giving  security  for  that 
purpose,  this  is  not  an  stoops  for  which  the 
old  sheriff  is  liable,  as  long  as  the  prisoner 
remains  within  the  limita.  A 

3.  The  right  of  the  old  sheriff  to  assign  prison- 
ers on  civil  execution,  to  his  successor  ia 
office,  being  for  his  own  securit/and  benefit, 
may  be  waived  by  him ;  but  the  priaonera 
not  delivered  over,  are  to  be  deemed,  to  all 
intenta  and  purposes,  as  in  his  custodi 
and,  in  case  of  actual  escape,  he  will 
liable.  ib. 

4.  Where  a  sheriff's  bond  is  sued  at  the  instance 
of  a  party  who  has  obtained  judgment 
aji^ainst  the  sheriff  for  his  de&ult,  in  an  ac- 
tion on  his  bond,  another  partj,  who  has, 
also,  obtained  a  judgment  against  him  for 
his  default,  on  apphcation  to  the  court,  is 
entitied  to  have  the  amount  of  such  judg- 
ment levied  on  the  execution  to  be  issued 
against  the  sheriff  and  his  sureties,  on  the 
judgment  recovered  against  them  on  ^leir 
bond,  without  having  given  previous  notice 
to  them  of  his  motion  for  that  purpose. 
Tibs  People  t.  BirdsaU  and  ethers,  297 

6.  bUsrest  on  the  judgment  recovered  by  the 
party  may  be  levied,  together  with  the  debt, 
■ad  damages,  and  cosU,  if  the  judgment  be 
such  as  carries  interest  under  the  statute,  ib 

6.  The  party  at  whose  instance  a  sheriff's  bonJ 
is  sued,  mAyi  efler  judgment  against  tha 
sheriff  and  nis  sureties,  move  to  have  the 
amount  of  bis  original  judgment,  with  imler^ 
est,  and  coeta,  kvied  on  the  execution 
against  the  sheriff  and  his  sureties,  without 
any  previous  notice  of  a  motion  for  that 
purpose.     The  People  t.  Matthewson,       300 

Vide  EviDMci,  II.  4.     Exxcvriov.     Plbao- 

IHO,  IV. 

SHIPS  AND  VESSELS. 
Vide  AnnxsT  or  Shifb  ard  Vkssils 

SLANDER. 

I.  For  what  words  an  actieji  Has. 
II.  Jietion  and  spirfeacs. 


I.  For  what  words  an  action  of  dander  lies. 

I.  The  words, "  Tou  have  sworn  to  a  lie,"  are 
not,  in  themselves,  actionable ;  but  if  it  be 
averred,  that  they  were  spoken  of  and  con- 
cerning the  plaintiff,  and  of  and  ooneeming 
a  trial,  and  tne  evidence  given  by  the  plain- 
tiff in  a  cause  pending  in  a  court,  the  count 
will  contain  a  sufficient  cause  of  action. 
Crookshank  v.  Gray,  344 

8.  When  the  words,  charged  as  being  slander- 
ous, are  proved  to  have  been  spoken  in  re- 
lation to  a  part  of  the  evidence  given  by  the 
^  plaintiff^  as  a  witness  in  a  cause,  as  to  a  par- 
lieular  net,  not  material  to  the  point  at  mmf 
in  the  cause,  they  are  not  actionable.       ib 


INDEX. 


tilt. 


II.  Action  (md 


tk  Where  the  worda  charged  to  have  been 
•poken,  impute  to  the  plaintiff  the  crime 
of  verjtariff  without  anj  qualification  or 
explanation,  the  defendant,  to  make  out  a 
justification,  must  proTe  that  the  plaintiff, 
m  giving  his  evidence,  woUfuUyand  corruptly 
swore  fiuse.    M'Kinlyr.Hohf  351 

-  4.  It  is  not  enough,  to  prove,  that  the  facts 

sworn  to  by  Sie  plaintiff  were  not  true, 
though  it  proceeded  from  mistake  and  mis- 
apprehension. i6. 

Vido  Variaitob. 

SLAVES. 

Marriages,  where  one  or  both  parties  are  slaves, 
are  legal  by  the  statute,  (sees.  36.  ch.  88^ 
and  the  issue  legitimate.  Where  the  wiro 
is  a  free  woman  and  the  husband  a  slave, 
their  condition  is  not  changed  by  the  mar- 
riage ;  but  the  children  follow  the  condition 
of  the  mother,  as  to  their  civil  rights,  and 
the  mother  has  the  control  and  custody  of 
tltem  durine  in&ncy,  as  if  the  fiuher  were 
dead.    MarSUtovm  v.  KingoUm,  1 

FuiePooR. 

STATUTES. 

To  take  private  property  for  pablio  use,  without 
makuiff  Just  compensation  to  the  party,  is 
not  only  unconstitutional,  as  against  a  fun* 
damentel  principle  of  government,  but  a 
violation  of  natural  right  and  Justice;  a 
statute,  therefore,  which  violates  this  princi- 
ple, is  null  and  void.    Bradshaw  T.  Bodgero^ 

103 

B  C  in  error,  735 

Vido  Cavals,  ahd  Caval  Commissiovxbs. 

STATUTES   CONSTRUED,  EXPLAINED, 

OR  CITED. 

(787,  FA,  8,  Sees.  10.  ch.  13.  (Usury,)  290 

¥A.  26,  Sess.  10.  ch.  44.  (Frauds,!        472 

i7d8,  Aug.  10,  Sess.  22.  ch.  1.  (Ships  and  Vessels,) 

901,  MoTtk  30,  Seas.  24.  ch.  87.  (Champerty  and 

Maintenance,)  386 

1913,  FA.  25,  Sess.  36.  ch.  4.  (Jurors,)  310 

Marik  5,  Sess.  36.  ch.  24.  (Immorality,^ 

JiUrek  10,  Sess.  36.  ch.  35.  (Constables,) 

74 

AttfU  5,  Sess.  36.  oh.  53.  (Jostioes*  Courto.) 

342.357 

—  Sess.  36.  ch.  66.  (Amendment  of 

the  Law  j  357 

Sess.  3G.  ch.  63.  (Attommente,)  51 

AprU  8,  Sess.  36.  ch.  78.  >Poor,)     282.  452 

Sess.  36.  ch.  79,  (Court  of  Probates,) 

414 


1813,  Apnl  12,  Sess.  36.  ch.  06.  (Ck)ste,)  295. 

Sess.  36.  ch.  97.  peeds,)       478 

1816,  Abe.  5,  Sess.  40.  ch.  1.  (Duelling,)       457 

1817,  FA.  28,  Sess.  40.  eh.  55.  (Insdvente.)    21 
Sees.  40.  ch.  60.  (Ships  W  Ves- 
sels,) 194 

ApriL  15,  Sess.  40  ch.  262.  (Canals^     103 

1818,  April  10,  Sees.  41.  ch.  94.  (Justices'  (jourtsv) 

280.  357.  3w 
1820,  April  7,  Sew.  43.  ch.  159.  (Justices'  Courts^ 

April  12,  Sess.  43.  eh.  184.  (Judgmente  and 

Executions,)  380 

4»rt<  J3,  Sess.  43.  ch.  202.  (Canals,)     103 

April  14,  Sess.  43.  ch.  245.  (Deeds,)      478 

SURVEY  OF  SHIPS. 
Vidt  IxsvRAVCs. 


T- 

TENANTS  IN  COMMON. 
Vido  Mabtbbs  aho  OwirxBi  of  Vsssxls.  . 

TERRE-TENANTS. 
Vido^ujt  Facias. 

TITLE  TO  PROPERTY. 
Vidt  AiriMALfl  FxRJB  Natvrx. 

TRESPASS. 

Where  an  act  Is  lawfully  done,  it  cannot  be  made 
unlawful  ah  tntfie,  unless  by  some  positive 
act  incompatible  with  the  exercise  of  the 
legal  right  to  do  the  first  act ;  the  tntr^  in* 
tention  of  doing  a  subsequent  illegal  act,  le 
not  sufllcient  to  rendef  the  first  act  nnlainhruL 
€hao$  T.  Idnaukunf,  427 

Fido  pLSADive.    Cavals,  Avn  Caval  Oomns* 

SIONXBS.     COVXHAHT. 

TRUST. 
Vido  LiKiTATiov  or  Aonovs. 


April  9,  Sess..  36.  ch.  86.  (New-York— 
streete,)  269. 495 

Sess.  36.  ch.  88.  (Slaves,)  1 


AprU  10,  Sess.  36.  ch.  93.  (Heirs  and  Devi- 
J  414 


u. 


USE. 

A  bemin  tnd  sale,  for  a  pecuniary  eonaiderationy 
of  a  fee,  to  commence  m/uiurOf  will  operate 
as  a  covenant  to  stand  seised  to  the  use  of 
the  persons  within  the  consideration,  accord- 
ing to  the  intention  of  the  party,  without 
any  technical  or  formal  words  for  that  pur- 
pose.   Jaeksom,  ex  dom.  Wood,  v.  Swari,   85 

W.  being  seised  of  land,  he,  together  with  his 
wife,  fiyr  the  consiaeration  of  500  dolhurs. 
conveyed  the  same  to  their  son,  his  heirs  ana 
assigns,  forever;  **reoervinf  to  themse.Vee 
the  use  of  the  premises,  during  their  natural 
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INDEX. 


.!• 


Bddf  tliAt  t2i6  deed  could  not  ope- 
or  ezceotion  in  fiiTor 


tlM 


/^iht  wife,  wbo  lud  rarriTed' ner  bmrtMad : 
ial  thai  it  wii  valid  m  a  ooTenmt  to  ataftd 


gAaed  to  the  lae  of  the  fraHtor  himaeU;  dur- 
ing life,  and.  after  hia  death,  to  the  vee  of 
mmStrfotm.    Jmeimimfm4mt^W9od,r. 


•f*-' .'. 


Jkaiim  to  recover  hack  tke§x€499^imerM,  er 

I.  What  transa€tum»  are  u»ttrum$. 

A  mere  change  of  eeenritiee  for  the  eame 
nsurioua  loan,  to  the  eame  party  who  re- 
ceived the  naury,  or  to  a  peraon  haTin|^  no- 
tioe  of  the  uaufy ,  doee  not  par|^  the  original 
illegal  con8iderrtioB,eo  aa  togiTe  a  right  of 
acUon  on  the  new  aetfurit/.  tiUuUr.um^ 

Aa,  wheYi  tL  flew  notiB*,  tH(h6Qtany  new  eon- 
iideration,  ie  fiven  to  take  o|r  a  note  in  the 
handa  of  the  original  party  to  the  vattriona 
contract,  it  ia  tainted  h/  the  illegal  conaider- 
ation  of  the  firit  note.  t^. 

A  note  inade  vtjMe  t»  jffc,  or  bearer,  hot 
never  delivered  to  Ji.,  Out  paaaed  by  the 
maimer  to  H.,  aa  aeenrity  lor  »  nanriooa 
loan,  leueurious  and' illegal  In  iti  Inception. 
Mmrvm  r.  JitCmUmti^  '^ 


Jktum  to  reeatef  hub  lie 

Ml  the  etoieiiOm 


A  boiwwvr^  wb»  hi*  piM  »er»  thatt  the 
lenl  nto  of  inleival,  to  tfol  eonftfteA  to  the 
Koedy  gmn  bf  the  mMsA  tar  pievent 
uniry ;  hot  may  hriiif  eemnufrii  ftr  nmney 
had  and  received,  at  cooritoon  law,  te  Moov 
er  the  exeeaa  ofintereat :  bnt  to  entitle  him 
to  mahiUin  the  aotiofr,  he  mnal  Bfae#;  thiV 
he  haa  paid,  or  oierad  to  yey,  all  the  princi- 
pal lent,  and  the  Uwfbl  Iniereet  lAeatoii 
V  Hihhord  S0O 

IVheie  the  lender  doea  not  ralae  the  objec- 
tion at  the  trial,  that  the  prf ndpal  and  leaal 
intereat  had  not  been  paid,  but  reata  hia  de- 
fence on  other,  and  difierent  gronnda|  the 
feet  of  payment  will  be  intended  from  hia  al- 


ienee ,  and  he  cannot,  aAerwarai  make 

ob)eetion,  on  appeal,  er  in  eiver. 

▼  »»*»«  -  * 

Vide  EvuimrcA,  IV.  9.   Caavcnnv. 


Y. 

Where,  in  an  action  of  alander,  the  decUAttion 
alleged,  that  the  wordi  were  apoken  of  and 
concerning  the  evidence  given  by  the  plain- 
tiff, on  a  eompiomi  made  by  him,  berore  m 
iuatice  of  the  jMUie,  on  the  dOth  of  Morck^ 
1820,  and  the  proof  waa,  that  the  eoumUmat 
waa  made  befbre  the  joatice  on  the  8th  of 
MardL  1890:  ffdd^  tLat  the  vaiianee  was 
not  material.    JttOdfv.Bob,  351 


VElftXysC  AND  ^miCHAdER. 

VftOTRE. 
Fide  Covwt  or   GsinnAi.  Bkssiovs  of  tbb 

PlEACi. 

yttsw\ 


Wl£L. 


1 


fuauMBoiUwe 
aide  when  tl 


idydiaeaa  H  be 
m  exfremia.  or 


tfteffMfeJi  bf  Maiden  and  viMMt  ali^w^, 
and  haa  not  time  to  make  a  written  will. 
JMiie#  t.  tfoslMWi,  in  erttif,  MA 

9.  By  the  worda,  **  hm  aMEneaa,"  in  the  pnr- 
view  of  the  aUtate,  (aeaa.  96.  ch.  31.  a.  14. 
1  JV.  R.  L.  y-'-^W.)  la  to  be  andemtood  Urn 
laat  Mtfracd^a  •* 

Vide  Dbviss. 

witness; 


itscb  o»  »H«  twWTaxa  jariJ  law  rounoi; 
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I. 


